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ELECTRONIC CASES IN THE REPUBLIC OF LITHUANIA 

Ieva Deviatnikovaitė 

 Mykolas Romeris University, School of Law 
 
 

Abstract: Nowadays litigants have a right to submit procedural documents not only in paper, but 

also in electronic form by an electronic cases system in administrative, civil, criminal proceedings. 
The electronic cases system also allows the courts to upload all procedural documents to this 
system and inform the participants about the hearings and other procedural actions. In this paper I 
present the electronic cases system in judicial proceedings in Lithuania. 
 
Keywords: Electronic case, Electronic services. 

 
 
1 INTRODUCTION 

 There is an electronic system in Lithuania which allows persons to submit procedural 
documents to the judicial bodies not only in paper but using electronic means of communication. 
Also, this system allows to form an electronic case in courts. The system is called LITEKO. In this 
paper I present LITEKO, its’ organizational structure, subsystems, the legal order and advantages of 
the system. The main method of this presentation is descriptive. The main sources are legal acts of 
the Republic of Lithuania and R. Jokubauskas training in Lithuanian courts.  

 
2 WHAT IS LITEKO? 

LITEKO is the courts‘ informational system which aims to improve the quality of judicial work, 
enhance the publicity of judiciary, improve the work of personnel in courts and provide electronic 
services. 

LITEKO is used only in courts‘ proceedings. It is not used in pre-trial dispute resolution 
proceedings. 

Prie-trial institutions and the prosecution office use IBPS system (lt. Integruota baudžiamojo 
proceso informacinė sistema).  

 
2.1    Foundation, Purpose, Goals, Tasks, and the Users of LITEKO 

LITEKO was set up in 2004. It is applicable in civil cases, administrative cases, cases of  
administrative offences and criminal cases. It is financed from the budget of Lithuania. 
According to the Statute of Information Data Security System of the Lithuania’s Courts (hereinafter – 
the Statute), the main initial purpose of LITEKO is to allow the courts to follow the progress of the 
case and find other cases. According to the legal regulation of this system it aims to enable courts to 
collect, store, systematize and provide data in an automated manner on documents and data 
obtained by courts and necessary for the exercise of justice functions, court decisions, statistics on 
judicial activity, exchange of data with registers and information systems, to increase the publicity of 
the court system, to ensure a high-quality information system, convenient for LITEKO users and 
LITEKO service users, saving time of service users and courts and other resources, enabling 
LITEKO service users to receive court public services electronically. 

Under the above-mentioned Statute, there are three main goals of LITEKO: 
• process electronical data of the cases which had been examined or are under examination; 
• record and allow to follow the progress of the case; 
• provide mediation and public electronic services. 
 

Moreover, there are functions of LITEKO set out in the Statute: 
• to compile, systematize and store procedural documents and other data and information 

provided to the courts; 
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• to compile and maintain court procedural documents and record the progress of cases; 
• to accumulate, systematize and provide (publish) impersonal court judgments, orders and 

rulings, court hearings schedules, court statistics; 
• to generate court (statistical) reports; 
• to make it possible to search for documents and data necessary for court proceedings in 

LITEKO and other information systems and / or registers processing data necessary for 
court proceedings; 

• to provide electronically to LITEKO service users information management services for the 
preparation and submission of procedural documents to court, management of stamp tax 
information, court-imposed fines and awarded litigation costs to the state, access to case 
materials, judicial mediation and other public electronic services;  

• to provide tools for judicial mediation and process management; 
• to perform other functions prescribed by the regulations. 

 
The Statute governs nine tasks of LITEKO: 

• to computerize processing of documents and files in courts; 
• to collect, store and retrieve court case data; 
• manage stamp duty data electronically 
• to automate control of procedural terms; 
• to automate the calculation of workload and the allocation of cases; 
• to automate the process of publicizing of court information; 
• to automate the process of exchanging data processed by courts with information systems 

and (or) registries of other institutions; 
• to publish anonymized judgments, orders and rulings, court schedules, and other public 

records of courts; 
• to automate the process of mediation and the provision and management of public 

electronic services. 
 

The users of LITEKO are judges, clerks. The users of LITEKO services are participants in 
civil, administrative, administrative offences and criminal cases, and mediators. 

 
2.2 The Legal Regulation of Electronic Cases in the Legal Order of Lithuania 

There are certain set of legal acts that govern legal provisions of LITEKO.  First, laws – the 
Law on Courts (Art. 37(1)), the Code of Civil Procedure (Arts 42(1), 80(7),  113, 175(1), 311, 344), 
the Code of Administrative Justice (Arts 24(3), 25(1), 25(3), 30(2), 33(3), 35(3), 49(1), 65(6), 70(1), 
74(7), 133), the Code of Administrative Offences (Arts 573(4), 574, 624(1), 647(1)), the Code of 
Criminal Procedure (Art. 8(1)).  

Second, documents of implementation is the Statute of Information Data Security System of 
the Lithuanian Courts, the Statute of the Information System of the Lithuanian Courts, the Rules of 
Provision of Electronic Services in the Courts of the Republic of Lithuania, the Description of the 
Management of Electronic Cases in the Courts, the Description of Submission of Procedural 
Documents to the Courts and their Services by the Electronic Means of Communication. These 
documents are adopted by the Order of the Director of the National Courts Administration and 
Resolutions of the Council of Judges. 
 
2.3    Organizational and Management Structure of LITEKO 

According to the Second Part of the Statute of Information Data Security System, there are 
three layers of the institutional structure of LITEKO: 
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 the governor of LITEKO – the National Courts Administration; 

 the operators of LITEKO – the National Courts Administration, the Centre of Registry, and 
the courts; 

 the data providers of LITEKO – the Centre of Registry, Prisons’ Department under the 
Ministry of Justice, State Tax Authority under the Ministry of Finance, other governmental 
agencies.  

The governor of LITEKO controls the development of LITEKO, ensures the assignations, 
conducts public procurements, processes personal data, provides information about LITEKO. 

The operators of LITEKO process personal data, prepare drafts of the law related to LITEKO. 
The data providers provide data from different registries.   

 
2.4 The Subsystems of LITEKO – Functional Structure of LITEKO  

LITEKO consists of the following subsystems and modules: 

 administration of cases (registration and management of data about cases; allocation of 
cases; busyness of the participants of the case; control of procedural terms); 

 documents management and accounting (registration of documents; templates of 
procedural documents); 

 publicity of court ‘s information (publication of judgments, schedules of hearings); 

 automation of the work of courts and statistics (generation of statistics, etc.); 

 search (search of schedules of hearings and legal acts); 

 courts‘ statistics (judges‘ workload); 

 public electronic services (submission of procedural documents; payment of the courts fee 
and fines; mediation); 

 data exchange and integration (transmission of court‘s data to other institutions); 

 administration (administration of the data of LITEKO users); 

 audit and security (registration of the actions of the LITEKO users). 
 
2.5 Application of Procedural Rules in Electronic Cases 

Procedural laws are applicable in the same way irrespective whether the case is electronic or 
not. 
 
3  PUBLIC ELECTRONIC SERVICES (LT ETEISMAS) 

The system of electronic services was set up in 2013. Provision of electronic services is one 
of the functions of LITEKO and one of the subsystems of LITEKO.  Electronic services are provided 
online in the web page (www.e.teismas.lt). Under the Article 80 of the Code of Civil Procedure of the 

Republic of Lithuania “discount” of the court fee (statutory fee) is applied if procedural documents 
are submitted by the electronic means of communication (-25 % of the ordinary statutory fee) in civil 
and administrative cases. 

Public electronic services are regulated by the Description of the Minister of Justice, Rules of 
Provision of Electronic Services in the Court of the Republic of Lithuania by the Director of the 
National Courts Administration. This document establishes conditions of the provision of services, 
data which identifies a person, order of provision of services, deactivation of user‘s account, security 
criteria. 

A litigant in www.e.teismas.lt can: 
• form and submit procedural documents to the court; 
• view the information of the cases; 
• listen to the audio records of the court hearings; 
• familiarize with the case; 
• fill in the documents according to the prepared forms; 
• receive notices about the admission of procedural documents; 
• pay: the court fee (statutory fee); fines imposed by the court; ordered costs of litigation to 

the State. 

http://www.eteismas.lt/
http://www.eteismas.lt/
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Before a person starts to get those services he/she has to confirm his/her identity. It can be 
confirmed by using the means provided by the state information system (a personal identification 
card with integrated qualified certificates, commercial banks’ internet system, personal qualified 
certificate). Also, it can be confirmed by using the login data identifying the person given by the 
court. A person must agree with the condition of the rules of the provision of electronic services and 
give consent to the personal data processing. Procedural documents can be submitted by the 
electronic means of communication of either format: doc, docx, rtf, txt, xls, xlsx, ods, ppt, pptx, ppsx, 
odp, pdf, application/pdf, ADOC, tif, etc. 

The main advantages of electronic case system are easy access, less courts fees, saving 
time, always possible to read documents on the Internet, download the recordings of the court 
hearings, no need to go to the bank to pay the court fee or fines, no need to print documents and 
send the to the court. 

 
4 CONCLUSIONS 

LITEKO helps to speed up court proceedings, saves time and costs of courts and litigants. 
 
Bibliography: 

Material of the trainings of R. Jokubauskas; 
The Law on Courts of the Republic of Lithuania; 
The Code of Civil Procedure of the Republic of Lithuania; 
The Code of Administrative Justice of the Republic of Lithuania; 
The Code of Administrative Offences of the Republic of Lithuania; 
The Code of Criminal Procedure of the Republic of Lithuania; 
The Statute of Information Data Security System of the Lithuanian Courts; 
The Statute of the Information System of the Lithuanian Courts; 
The Rules of Provision of Electronic Services in the Courts of the Republic of Lithuania; 
The Description of the Management of Electronic Cases in the Courts; 
The Description of Submission of Procedural Documents to the Courts and their Services by the 
Electronic Means of Communication. 
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ARTICLE 298 TFEU THROUGH THE LENS OF THE EU 
OMBUDSAMN AND THE CJEU 

 

Réka Friedery 
 

Institute for Legal Studies, Centre of Social Sciences, Centre of Research Excellence of 
the Hungarian Academy of Sciences 

 
 
Abstract: Open, efficient and independent European administration is a basic requirement in 

citizen-administration relation. Although with the Lisbon Treaty it seemed that the developlment of 
the principle of good administration reached the final "stop", namely became a right, the complex 
nature of the supranational administration makes us realize that means of hard law-soft law, judicial 
and non-judicial forums are needed for further the balance between the interested parties. 
 
Keywords: European administration, transparency, access to documents, European Ombudsman, 

Court of Justice of the European Union 
 
 
1 INTRODUCTION 

Democratic deficit is encapsulating different features such as disjunction between power and 
electoral accountability (meaning that voters have no role in the legislative agenda), executive 
dominance (meaning that the Council dominates over other EU institutions), by-passing the 
democracy argument (meaning that technocrats and national interest groups dominate 
decision-making), distance issue (meaning the transfer of issues to Brussels away from nation 
states), and transparency and complexity (meaning that decision-making is complex with 
procedures behind closed doors). 1  Art. 298 declares that in carrying out their missions, the 
institutions, bodies, offices and agencies of the Union shall have the support of an open, efficient 
and independent European administration.2  

The article about the EU administration was a new addition to the Lisbon Treaty, stating that 
open, efficient and independent administration shall help carry out the work of the institutional life of 
the EU. The CJEU as an institution and the EU Ombudsman as EU office are not only part of the EU 
institutional system but are means for creating an open, efficient and independent EU institutional 
system. The institutions have a duty to comply with general principles of EU law which were 
developed by the Court. We cannot find a catalogue of administrative principles in primary or 
secondary EU law, or in the jurisprudence of the CJEU. But in the EU treaties we can find several 
rules and/or principles that are for administrative procedures. For example transparency and 
openness of Union decision-making procedures are foundational values of the EU written in Articles 
10(3) and 11(2) TEU, Articles 15, 297 and 298 TFEU, and Article 42 of the Charter of Fundamental 
Rights of the European Union. 

Already the ECSC Treaty of 1951 had in its Article 15 made reference to the obligation of 
reason giving –which has been taken over in the EEC Treaty of 1957 (nowadays Article 296 TFEU 
second indent) –and in its Article 5 a general principle of publicity, which is in line with the principle 
of transparency inserted in Articles 11 and 15 TFEU, the principle of openness embedded in Articles 
1 and 10 TEU, 15 and 298 TFEU. The fundamental right to good administration includes the right to 
an open and accessible EU administration. The right to good administrative procedure embodied in 
the above-mentioned code has been formulated into the Charter of Fundamental Rights of the 
European Union as a right enjoyed by the European citizens: the right to good administration in 

                                                           
1 Craig, P.: Integration, Democracy and Legitimacy. In Paul Craig and Gráinne de Burca (eds),The 
Evolution of EU Law (2nd edn, OUP 2011), 30. 
2 Art. 298 (1) TFEU 
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Article 413 and the right to refer to the European Ombudsman in Article 434. Principles of EU 
administrative procedures are established by soft law instruments as well, but those soft law 
instruments are not formally binding but can generate legal effects. 
 
2 TRANSPARENCY: ACCESS TO DOCUMENTS 

The right of access to documents under Article 15 (3) TFEU and Article 42 of the Charter is a 
fundamental right of EU law and also a basic condition of an open, efficient and independent 
European administration. Any limitation of this principle must be narrowly construed to comply with 
the criteria of Article 52(1) of the Charter of Fundamental Rights of the European Union and must 
therefore be based on law, must respect the essence of the right and follow the criteria of 
proportionality. Article 15 TFEU states that the obligation to grant access to documents has the 
objective to promote good governance and ensure the participation of civil society. The Treaty 
identifies transparency for ensuring accountability, vital for public participation and broader 
legitimacy of EU decisions.  

The Charter of Fundamental Rights declares fundamental individual right of access to 
documents, as any citizen of the Union, and any natural or legal person residing or having its 
registered office in a Member State, has a right of access to documents of the institutions, bodies, 
offices and agencies of the Union, whatever their medium. Institutions and bodies of the EU have an 
obligation to guarantee the widest possible access to documents. The Preamble of the Regulation 
Regulation 1049/2001 on Public Access to Documents states that openness enables citizens to 
participate more closely in the decision-making process and guarantees that the administration 
enjoys greater legitimacy and is more effective and more accountable to the citizen in a democratic 
system’. 

Two of the most important institutions in the EU, namely the Council and the Commission, 
are often put into the spotlight for undermining the right to access to documents.A lack of 
transparency can be found in several levels in the EU documents. The decision-making process by 
‘informal’ EU bodies is one area of concern e.g Eurogroup’s activities. The Commission engraved 
for nearly all areas of Commission investigations (with the support of case-law) the general 
presumptions’ of secrecy, e.g. infringement procedures against Member States violating EU law. 
Legislative documents are in several cases difficult to access e.g. trilogue-related documents, 
Commission documents relating to legislative procedures etc. And documents for delegated acts 
and comitology procedures relevant are hard to access.  

 
 

                                                           
3 «[…] Article 41: 
1. Every person has the right to have his or her affairs handled impartially, fairly and within a 
reasonable time by the institutions and bodies of the Union.  
2. This right includes: 

 the right of every person to be heard, before any individual measure which would affect him or her 
adversely is taken; 

 the right of every person to have access to his or her file, while respecting the legitimate interests 
of confidentiality and of professional and business secrecy; 

 the obligation of the administration to give reasons for its decisions. 
3. Every person has the right to have the Community make good any damage caused by its 
institutions or by its servants in the performance of their duties, in accordance with the general 
principles common to the laws of the Member States. 
4. Every person may write to the institutions of the Union in one of the languages of the Treaties and 
must have an answer in the same language». 
4 «[…] Article 43:  
Any citizen of the Union and any natural or legal person residing or having its registered office in a 
Member State has the right to refer to the Ombudsman of the Union cases of maladministration in 
the activities of the Community institutions or bodies, with the exception of the Court of Justice and 
the Court of First Instance acting in their judicial role». 

https://www.consilium.europa.eu/en/council-eu/eurogroup/


10 

 

3 THE EU OMBUDSMAN 

Promoting greater openness and transparency, accountability in the EU administration are 
main targets set for the EU Ombudsman. The office receives many complaints about the EU 
institutions themselves, for example about lack of transparency, alleged conflicts of interest, 
"revolving doors", and other ethical concerns. In 2018, the main issue of inquires concerned 
transparency/accountability, with 24,6% of all inquires.5 

Procedural norms regarding EU administrative law are found in the Treaty, the Charter, EU 
legislation, the case law of EU courts and the decisions of the EU Ombudsman.6 One of the main 
activity to promote transparency concerns the investigation of the Ombudsman regarding access of 
documents. TFEU clearly states that the objective to promote good governance and ensure the 
participation of civil society thus citizens have right of access to documents of the Union institutions, 
bodies, offices and agencies, and the latter have the obligation to offer access to their documenst 
with listed exceptions.7 Also, the Charter of Fundamental Rights declares fundamental individual 
right of access to documents, that is to say, any citizen of the Union, and any natural or legal person 
residing or having its registered office in a Member State, has a right of access to documents of the 
institutions, bodies, offices and agencies of the Union, whatever their medium..8 Institutions and 
bodies of the EU have an obligation to guarantee the‘widest possible’ access to documents. While 
legislative documents, as the general rule, should always be available, this does not in any way 
imply that administrative or executive matters, in contrast, are to be conducted in secrecy. 9 
Regulation 1049/2001 on Public Access to Documents’, Preamble of the Regulation: ‘Openness 
enables citizens to participate more closely in the decision-making process and guarantees that the 
administration enjoys greater legitimacy and is more effective and more accountable to the citizen in 
a democratic system’. 

A strategic inquiry of the EU Ombudsman concerned the transparency of the three 
preparatory bodies that are involved in preparing Eurogroup meetings. The focus of the inquiry was 
on requests for public access to documents concerning the work of the Eurogroup and these 
preparatory bodies 2016.The Eurogroup Working Group (EWG) is the main preparatory body for 
Eurogroup meetings, assists the Eurogroup and its President in preparing the discussions of the 
Member States’ Finance Ministers on Eurozone matters.EWG prepares short discussion papers for 
the Finance Ministers focusing on key policy issues. 

Eurozone economic policy has wide-ranging implications for citizens. The Ombudsman 
therefore decided to look into the extent to which the public can inform itself about the EWG’s work, 
including the procedures it uses, and the specific input it provides to the Eurogroup. Even under the 
revised transparency policy, the (provisional) agendas of EWG meetings are still not made 
public.The Eurogroup should examine the extent to which it might proactively make public the 
concrete input which the EWG provides to it, such as the EWG’s opinions on draft budgetary plans 

Decision in case 689/2014/JAS concerned the Council’s transparency, how the Council's 
handled a request for public access to documents regarding Iran sanctions. The complaint was 
made by an entity subject to EU imposed restrictive measures. It complained about the Council of 
the European Union's handling of a request for public access to documents related to a meeting of 
the Council's Foreign Relations Counsellors "Sanctions" formation Working Party, where various 
issues in relation to restrictive measures against Iran had been discussed. The Council refused to 
release some parts of the documents in question, arguing that the release would undermine the 
protection of the public interest as regards international relations and would seriously undermine the 
Council's decision-making-process. The rest of the documents, not covered by these exceptions, 
were released. The Ombudsman inquired into the issue and found that the Council was justified in 

                                                           
5 Annual Report 2018, https://www.ombudsman.europa.eu/hu/multimedia/infographics/en/79 
6  See more Craig, P.: UK, EU and Global Administrative Law: Foundations and Challenges, 
Cambridge University Press, 2015. 
7 Article 15 TFEU. 
8 Article 42 of the Charter. 
9 Hoffmann-P., H. and Leino-Sandberg, P.: An agenda for transparency in the EU, 23 October 2019 
https://europeanlawblog.eu/2019/10/23/an-agenda-for-transparency-in-the-eu/#_ftn1 

https://www.ombudsman.europa.eu/hu/multimedia/infographics/en/79
https://europeanlawblog.eu/2019/10/23/an-agenda-for-transparency-in-the-eu/
https://europeanlawblog.eu/2019/10/23/an-agenda-for-transparency-in-the-eu/#_ftn1
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refusing access to those parts of the documents which it had withheld. Therefore, the Ombudsman 
concluded that there was no maladministration by the Council.10 

Decision in case 861/2017/PL on the European Commission’s refusal to give public access 
to all documents related to two infringement procedures against the United Kingdom on how it 
applies the ‘Free Movement Directive’ The case concerned the European Commission’s refusal to 
grant public access to all documents related to two infringement procedures against the United 
Kingdom on how it applies the ‘Free Movement Directive’, following a request by a Member of the 
European Parliament, Sophie in ‘t Veld. The Commission justified its decision to deny access to the 
requested documents by citing the need to protect the ongoing infringement procedures. It 
considered that there was no overriding public interest in disclosing the documents. The 
complainant disagreed and turned to the Ombudsman. The Ombudsman opened an inquiry and 
inspected the files on the two infringement procedures. She confirmed that the procedures were still 
ongoing and could be undermined by the disclosure of the documents. Based on her inspection of 
the documents, she considered that there were no overriding public interests justifying the 
disclosure of the documents. Thus, she concluded that there had been no maladministration in 
refusing access.11 

In another case the complaint was made in connection the European Commission’s refusal 
to grant access to documents concerning the envisaged second EU Anti-Corruption report and the 
study regarding corruption within the EU institutions.12 The Commission refused to disclose these 
documents on the ground that their disclosure could undermine the internal decision making 
process. Here, the ombudsman concluded that the Commission was fully justified in withholding 
their content there was no maladministration.13 

Another institution, the European Investment Bank belongs under the supervision of the 
ombudsman office. Regarding the Bank’s activity, 3,3% of the inquires concerned issues such as 
transparency or failure to respond14 . The transparency policy of the EIB was a ground of an 
ombudsman investigagtion, with international and EU standards applicable to access to information. 
Although the EU Ombudsman did not find maladministration, the ombudsman highlighted two key 
areas where the EIB should make further improvements in transparency. The Office advised the EIB 
to start disclosing more information about its internal inspections, investigations and audits on fraud 
and corruption cases so that to strengthen transparency. Furthermore, the Ombudsman made 
several recommendations to improve the policy, for exmaple the Ombudsman encouraged the EIB 
to remove from its transparency policy the presumption of non-disclosure related to information and 
documents collected and generated during inspections, investigations and audits on fraud and 
corruption, including once these have been closed. This is of main conern because huge amount of 
funds lent to companies, States and national banks have already led to corruption cases.  
Case 146/2017/DR was an example how a project financed by the EIB raised environmental, health 
and independency questions reagrding its monitoring. The European Investment Bank received a 
complaint about a project financed in Madagascar for nickel-cobalt mining and processing. The 
complaint concerned the time taken to deal with his complaint and raised concerns about whether 
the project had been monitored in terms of respect for environmental, health and safety 
requirements in an independent manner. The Ombudsman found maladministration as the EIB took 

                                                           
10 Decision in case 689/2014/JAS on the Council's handling of a request for public access 
to documents regarding Iran sanctions  
11 Decision in case 861/2017/PL on the European Commission’s refusal to give public access to all 
documents related to two infringement procedures against the United Kingdom on how it applies the 
‘Free Movement Directive’ 
12  The complainant requested access to the documents under Regulation 1049/2001. The 
Commission identified six draft country analyses, drawn up by its staff as part of the follow-up to the 
2014 EU Anti-Corruption Report. These contained internal, preliminary opinions on corruption issues 
in some Member States. 
13 Decision in case 1099/2017/JAP concerning the European Commission’s refusal to disclose six 
draft country analyses prepared in the context of the envisaged second EU Anti-Corruption Report 
14 Annual Report 2018. 

https://www.ombudsman.europa.eu/en/case/en/49391
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six years to finalise its investigation into the complaint. While some of the shortcomings identified 
have been addressed as part of the review of the EIB’s Complaints Mechanism, the Ombudsman 
made a recommendation to avoid problems in the future. The Ombudsman also found issues in how 
the EIB monitors projects and made a corresponding recommendation15. 

Another example concerned the EIB’s failure to reply to a complainant about a case of 
alleged fraud and corruption related to an EIB investment project. After the Ombudsman Office 
contacted the Bank about the complaint, the relevant Bank division sent the reply to the 
complainant, and ensured that it had taken all appropriate measures to ensure that EIB loans are 
used for the purposes intended and that all activities are free from prohibited conducts16. 
 
4 THE COURT 

In earlier cases such as Case T-194/94 Carvel and Guardian Newspapers Ltd v 
Council,Case C-58/94 Netherlands v Council, and Case C-353/99 P Huatala v Council, ECJ 
recognized the importance of access to documents, but not a general principle of “the right to 
information.”17 According to the Court, the right to public access is less fundamental when exercised 
in the administrative context than in the legislative one. However, openness in administrative 
matters has been acknowledged by the CJEU as a matter of principle.18 An importan case, Case 
C-139/07 TGI offers a cear view about the Court regarding the distinction between legislative and 
administrative matters and the general presumption principle. A German company Technische 
Glaswerke Ilmenau (TGI) asked the European Commission (Commission) to provide access to all 
documents in the state aid cases concerning TGI, and to all documents concerning state aid for the 
undertaking Schott Glas, except for business secrets relating to other undertakings. The 
Commission refused on the ground that it would undermine the protection of the purpose of 
inspections, investigations and audits. 

According to the Court, although in principle the Commission must explane the reason how 
access to a document could specifically and effectively undermine the interest protected by an 
exception, but could also base its decision to refuse disclosure on general presumptions which 
apply to certain categories of documents. 

The Court made distinction between administrative and legislative document. Documents 
relating to procedures for reviewing state aid, such as those requested by TGI, fall within the 
framework of administrative functions of the Commission, but in cases where the Commission acted 
in the capacity of a legislature, wider access to documents should be authorized. 

The Court offered its view onto the general presumption principle. In the process of state aid 
review there was a general presumption that disclosure of documents in the administrative file in 
principle undermines protection of the objectives of investigation activities.To rebut such 
presumption, the interested party had to demonstrate that (i) the requested document was not 
covered by that presumption, or (ii) there was a higher public interest justifying the disclosure of the 
document. Thus, according to the Court the Commission was able to refuse access to all the 
documents relating to procedures for the review of state aid covered by TGI’s request for access on 
the basis of [the Regulation], and could do so without first making a concrete, individual examination 
of those documents.19  

                                                           
15 Recommendation of the European Ombudsman in case 146/2017/DR on how the European 
Investment Bank handled a complaint about breaches of environmental, health and safety 
requirements in a project it financed 
https://www.ombudsman.europa.eu/en/recommendation/en/107214. 
16 Decision in case 1174/2017/CEC on the European Investment Bank (EIB)’s failure to answer 
correspondence concerning a case of alleged fraud and corruption related to an EIB investment 
project  
Case 1174/2017/CEC  
https://www.ombudsman.europa.eu/en/opening-summary/en/82215. 
17 Craig, P.: EU Administrative Law, 2nd edn, Oxford University Press, 2012, 449 
18 See case T-403/15 MyTravel v Commission  
19C-139/07 P Commission v Technische Glaswerke Ilmenau 

https://www.ombudsman.europa.eu/en/recommendation/en/107214
https://www.ombudsman.europa.eu/en/opening-summary/en/82215
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Thus, case law permits the institutions to rely in relation to certain categories of 
administrative and court documents on a general presumption that their disclosure would undermine 
the purpose of the protection of an interest and institutions are freed from examining the requested 
documents individually. General presumptions of secrecy have now been confirmed in several 
cases, from documents relating to state aid, mergers, court proceedings, to cartels and infringement 
proceedings.20  

The CJEU has in principle required that documents should be examined one-by-one in 
accordance with the basic principle of the Regulation stemming from Article 4(6). When assessing 
possible harm to the interests protected by the Regulation, the risk of that interest being undermined 
must be reasonably foreseeable and not purely hypothetical.21 

The public interest test requires the institution to balance the possible harm with the public 
interest in disclosure and consider whether access could still be granted despite some harm to the 
protected interests.22 In Joined Cases C-39/05 P and C-52/05 P Sweden and Turco v Council the 
Court created a the three-stage test. According to this, the institution shall first identify and verify the 
parts of the document that contain information covered by an exception; then examine whether 
disclosure of the parts of the document would undermine an interest; and thirdly, when a public 
interest test applies to the exception if there is an overriding public interest justifying the 
disclosure.23 

In Joined Cases C-514/07 P, C-528/07 P and C-532/07 P (Association de la presse 
internationale ASBL (API), the Court of Justice ruled in issues of documents relating to Court 
proceedings. According to the Court, both from the wording of the relevant provisions of the Treaties 
and from the broad logic of Regulation No 1049/2001 and the objectives of the relevant EU rules, 
that judicial activities are as such excluded from the scope, established by those rules, of the right of 
access to documents the exclusion of judicial activities from the scope of the right of access to 
documents, without any distinction being drawn between the various procedural stages, is justified 
in the light of the need to ensure that, throughout the court proceedings, the exchange of argument 
by the parties and the deliberations of the Court in the case before it take place in an atmosphere of 
total serenity. The Court stated that a general presumption that disclosure of the pleadings lodged 
by one of the institutions in court proceedings would undermine the protection of those proceedings 
while those proceedings remain pending. Disclosure of the pleadings in question would have the 
effect of exposing judicial activities to external pressure, albeit only in the perception of the public, 
and would disturb the serenity of the proceedings. The Court pointed out, disclosure would flout the 
special nature of that category of documents and would be tantamount to making a significant part 
of the court proceedings subject to the principle of transparency and the effectiveness of the 
exclusion of the Court of Justice from the institutions to which the principle of transparency applies 
would be largely frustrated. But in closed cases, that once proceedings have been closed by a 
decision of the Court, there are no longer grounds for presuming that disclosure of the pleadings 
would undermine the judicial activities of the Court and the general presumption thus no longer 
applied. 

Joined Cases C-514/11 P and C-605/11 P LPN and Finland v the Commission established 
the Court’s stance regarding documents requested in infringements proceedings. APortuguese 
environmental NGO requested two documents relating to pending infringement proceedings. They 

                                                                                                                                                                
http://curia.europa.eu/juris/document/document.jsf?text=&docid=84749&pageIndex=0&doclang=en&
mode=lst&dir=&occ=first&part=1&cid=70973 
20 See Case C-404/10 P Commission v Éditions Odile Jacob; Case C-514/07 P Sweden and Others 
v API and Commission; Case C-365/12 P Commission v EnBW and Joined Cases C514/11 P and 
C-605/11 P LPN and Finland v Commission.  
21  Curtin, D. and Leino-Sandberg, P.: Openness, Transparency and the Right of Access to 
Documents in the EU. In-Depth Analysis, RSCAS 2016/63 Robert Schuman Centre for Advanced 
Studies, 2016 
https://cadmus.eui.eu/bitstream/handle/1814/44204/RSCAS_2016_63.pdf?sequence=1 
22 Article 4(2) and 4(3) of the Regulation. 
23 Joined Cases C-39/05 P and C-52/05 P Sweden and Turco v Council EU 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=84749&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=70973
http://curia.europa.eu/juris/document/document.jsf?text=&docid=84749&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=70973
https://cadmus.eui.eu/bitstream/handle/1814/44204/RSCAS_2016_63.pdf?sequence=1
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concerned the compatibility of a dam construction project with the EU Habitats Directive 
(92/43/EEC). The Commission refused to grant access to the documents with reference to how in an 
infringement procedure a climate of mutual trust was needed. According to the CJEU, infringement 
procedures are regarded as a type of procedure which, as such, has characteristics precluding full 
transparency being granted in that field and which therefore has a special position within the system 
of access to documents. Infringement procedure has characteristics which are comparable to those 
of a State aid review procedure where it had previously confirmed the existence of a general 
presumption: both are procedures initiated in respect of the Member State responsible, either for 
granting aid for alleged infringement of EU law. Moreover, under neither of the two procedures the 
interested parties with the exception of the relevant Member State enjoy a right to consult the 
documents on the Commission’s administrative file, and that granting access to them would call the 
system into question. The Court referred to the purpose of the pre-litigation procedure that is to give 
the Member State concerned an opportunity, on the one hand, to comply with its obligations under 
European Union law and, on the other, to avail itself of its right to defend itself against the objections 
formulated by the Commission. The disclosure of the documents concerning an infringement 
procedure during its pre-litigation stage would, in addition, be likely to change the nature and 
progress of that procedure, given that, in those circumstances, it could prove even more difficult to 
begin a process of negotiation and to reach an agreement between the Commission and the 
Member State concerned putting an end to the infringement alleged, in order to enable European 
Union law to be respected and to avoid legal proceedings. Finally, the Court established that the 
documents relating to the pre-litigation stage of an infringement procedure constitute a single 
category of documents for the purposes of applying the abovementioned general presumption. 

However, the Court of Justice ponted out that while it is open to that institution, body, office 
or agency to base its decisions on general presumptions which apply to certain categories of 
documents, in order to enable it to decide whether the disclosure of those documents would, in 
principle, undermine the interest protected by one or more exceptions laid down in Article 4 of 
Regulation No 1049/2001, it is not required to base its decision on such a general presumption. The 
Court of Justice has thus concluded that the application of a general presumption of confidentiality is 
merely an option for the institution, body, office or agency concerned and the latter always retains 
the possibility of carrying out a specific and individual examination of the documents in question to 
determine whether they are protected, in whole or in part, by one or more of the exceptions laid 
down in Article 4 of Regulation No 1049/2001.24 
 
4 CONCLUSIONS 

The activities of the European Ombudsman are largely determined by the expressed critique 
regarding the lack of transparency in the EU institutional system. As we can see, cases involving 
lack of transparency make up the largest group since the forum’s establishment, and a number of 
resolutions have been issued in connection with this. It is important to mention the Ombudsman 
himself is to ensure transparency so that people could follow their cases and understand the 
proceedings that propagates good example. The CJEU itself has to do more in connection with its 
transparency. This is the institutions to interpret EU law and it is of utmost importance.  
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Abstract: One of the procedural principles of administrative proceedings is the principle of 

concentration, which should contribute to the speed and economy of this proceedings. The 
traditional principle of unity of administrative proceedings is therefore in some cases amended by 
the principle of concentration, which significantly limits the possibility of realization of basic 
procedural rights of parties to proceedings, or other entities. Moreover, its application may be in a 
conflict with the implementation of the principles of legality, material truth and equality. The paper 
therefore considers the limits and conditions of its application. It is examined whether the rights of 
participants and public interests are sufficiently protected. Deficiencies are identified and changes 
de lege ferenda are proposed. 
 
Keywords: administrative proceedings, procedural principles, principle of unity of proceedings, 

principle of concentraion 
 
 
1 INTRODUCTION 

Administrative proceedings, respectively its specific form always reflects, among other things, 
the application of the so-called principles of administrative proceedings. These are procedural and 
legal principles, which in a certain way set the model, conditions and course of each administrative 
procedure. These are, of course, given in general form by the legislator, specifically they are then 
completed by the procedure and actions of individual subjects of administrative proceedings, 
especially administrative bodies and participants. In the basic procedural regulation, ie in the Code 
of Administrative Procedure,25 they are not expressed separately, eg within a certain catalog of 
procedural principles. They are imported from its individual provisions, occurring in contradictory 
pairs, where one of the principles is usually understood as typical or prevailing in administrative 
proceedings. 

One of these pairs of procedural principles is the principle of unity (freedom) of administrative 
proceedings vs. the principle of concentration. In some cases, the traditional principle of unity of 
proceedings is modified by the concentration principle, which generally limits the possibility of 
realizing some of the basic procedural rights of parties to proceedings, or other entities. Moreover, it 
may find its application in conflict with the realization of the principle of material truth. In what cases, 
and for what reasons, is the legislator applying this principle? What are the limits of its 
implementation in administrative proceedings? Are the rights of participants and the public interest 
in the legitimate and factually sound decision-making of administrative bodies sufficiently protected? 

 
2 PRINCIPLE OF UNITY VS. PRINCIPLE OF CONCENTRATION 

In general, the administrative procedure is governed by the principle of unity of procedure. 
This is expressed in § 36 (1) of the Code of Administrative Procedure, which stipulates that the 
parties are entitled to propose evidence and make other proposals throughout the 
proceedings until a decision is taken. We therefore perceive administrative proceedings as a 

certain procedural unit in which a participant realizes its procedural rights. As was stated by the 
Supreme Administrative Court, “the administrative procedure is governed by the principle of unity of 

                                                           
25 Act No. 500/2004 Coll., Code of Administrative Procedure (hereinafter referred to as “Code of 

Administrative Procedure”). 
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proceedings before the first instance administrative authority and the appellate administrative 
authority. The appeal proceedings therefore form one procedural unit with the first instance 
proceedings (§ 36 (1) of the Code of Administrative Procedure). The decisions of the administrative 
authorities of both instances shall be complementary.“26 

However, the Code of Administrative Procedure or special laws may modify this general rule, 
precisely in the form of the principle of concentration of proceedings. This principle means that 
the participants and other entities, can only perform certain acts with legal relevance until a 
certain, precisely defined moment. According to the case-law, the conceptual element of the 

concentration principle is that, within a certain period, a set of either factual or legal complaints, or 
both, must be formed, after which time the introduction of new factual claims or new legal grounds is 
no longer legal.27 In other words, „the possibility of raising objections and suggestions, proposing 
evidence and making other proposals only up to a certain procedural stage is one of the conceptual 
features of the principle of concentration, contrary to the principle of unity according to that such 
acts can be performed throughout the whole procedure until a decision is taken. However, another 
conceptual feature of the concentration principle is the impossibility of taking into account delayed 
procedural acts.“28 

What are the reasons for the legislator to apply this principle in administrative proceedings? It 
can be said that the principle of concentration primarily serves the fulfillment of the principle 
of speed of administrative proceedings and the principle of economy (§ 6 of the Code of 

Administrative Procedure). If a participant is obliged to take certain actions within predetermined 
time limits, this prevents possible obstruction on its part and prevents any delays in the proceedings. 
At the same time, the participant's responsibilities in proceedings are strengthened and greater 
emphasis is placed on his/her procedural activity and cooperation in proceedings. As the case-law 
points out, it is an expression of „rationalization of the progress of proceedings“.29 On the other 
hand, this principle and its application must not prevent or interfere with other principles, in particular 
with the principles of legality, equality and material truth. Nor must it prevent the parties from 
realizing their procedural rights (see below for more details). 
 
3 TYPES OF CONCENTRATION OF ADMINISTRATIVE PROCEEDINGS 

Different types of concentration of proceedings can be distinguished. We can speak of right 
and false concentration, optional and obligatory concentration and finally time and factual 
concentration. In terms of time concentration, it corresponds to the traditional definition of 

concentration defined above. That is, certain actions can only be performed at a certain point in 
time, but they are no longer taken into account. Factual concentration means that the content of 

acts that can be done is limited, or in other words that some acts on a certain content can be applied 
only in certain proceedings or procedures and cannot be applied in proceedings and procedures of 
other, often subsequent. 30  Factual concentration is typical above all for procedures under the 
Building Act (see below).  

Concerning the false concentration and at the same time optional, it is enshrined directly 
in the Code of Administrative Procedure. Article 36 (1) stipulates that the administrative authority 
may, by resolution, declare by which time the participants can make their proposals. This is an 

optional concentration, as it is a possibility, not an obligation of the administrative authority to do so. 

                                                           
26 Judgment of the Supreme Administrative Court of the Czech Republic of 30 March 2017, no. 10 

As 304/2016-58. 
27 Judgment of the Supreme Administrative Court of the Czech Republic of 9 November 2006, no. 7 

As 10/2006-77. 
28 Judgment of the Supreme Administrative Court of the Czech Republic of 28 August 2009, no. 4 

Ads 114/2009-49. 
29 Judgment of the Supreme Administrative Court of the Czech Republic of 14 July 2011, no. 9 As 

34/2011-102. 
30 In more detail see ADAMUSOVÁ, Z. Zásada koncentrace v územním a stavebním řízení. In 

Právní rozhledy, 2018, no. 19, p. 674 et seq. 
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At the same time, it is a false concentration, as the Code of Administrative Procedure does not (as a 
consequence) stipulate that the later proposals of the participants are disregarded. By its very 
nature, it is an imperfect legal norm (lex imperfecta).  

Some representatives of theory 31  and especially practice do not consider this 
concentration to be a concentration principle in the true sense of the world. The Supreme 

Administrative Court states that “Article 36 (1) of the Code of Administrative Procedure is a case of 
incomplete concentration, not anchoring the concentration principle in the strict sense of the word. 
This legal opinion also follows from the judgment of the Supreme Administrative Court of 28 August 
2009, ref. 4 Ads 114/2009 - 49, where the Supreme Administrative Court stated that article 36 (1) of 
the Code of Administrative Procedure is considered to be a false or incomplete concentration as 
opposed to a full concentration which occurs if the law also stipulates that later proposals submitted 
by the administrative authority shall not be taken into account. Consequently, the expiry of the 
time-limit laid down in Article 36 (1) of the Code of Administrative Procedure could not have been a 
reason for the complainant not to consider the applicant's observations at all.“32 Consequently, the 
courts take the view that proposals submitted after the expiry of the time-limit set by the 
administrative bodies must also be taken into account and dealt with. On the other hand, there are 
other opinions in the theory that there is no concentration at all in such a case and it is a question 
what the meaning of this provision is. They add that it is a concentration whose consequences 
cannot be disputed in this way.33  

Personally, I think that this is not really a concentration in the true sense of the word. I 
consider it essential that the Code of Administrative Procedure does not associate a „sanction“ with 
exceeding the time limit set by the administrative authority in the form that the proposals submitted 
later are no longer taken into account. At the request of a participant, this period may be extended 
by the administrative authority (Article 39 of the Code of Administrative Procedure). At the same 
time, if the deadline has already expired, the participant may apply for a waiver of default of the 
deadline (Art. 41 of the Code of Administrative Procedure). However, if he does not make use of 
these institutes and makes proposals, evidence or other acts after the deadline, I think that the 
administrative authority should take these actions into account.34 If, for example, it fails to provide 
the evidence proposed belatedly, it must justify it in the decision by its redundancy, etc., and not 
merely by claiming that it was overdue. In this respect, the imperfection of the legislation cannot be 
attributed to the participants. A certain solution, giving more discretion to the administrative authority 
and contributing to the sense of concentration, would be if Code of Administrative Procedure 
stipulated in Art. 36 that proposals submitted after the deadline may no longer be taken into account 
by the administrative bodies.  

Another type of concentration is the so-called right and obligatory concentration. This is 
stipulated for certain types of proceedings in the first instance in special acts and further for 
appellate proceedings by the Code of Administrative Procedure (Art. 82 (4)).35 As mentioned 
above, concentration in these cases means that delayed actions are not taken into account ex lege. 

                                                           
31 SKULOVÁ, S. in SKULOVÁ, S. a kol. Správní právo procesní. 3rd edition. Plzeň: Aleš Čeněk, 

2017, p. 72; KOPECKÝ, M. Uplatňování zásad jednotnosti a koncentrace ve správním řízení. In 
Právní rozhledy, 2007, no. 11, p. 461. 
32 Judgment of the Supreme Administrative Court of the Czech Republic of 23 March 2011, no. 8 As 

40/2010-61, or judgment of the Supreme Administrative Court of the Czech Republic of 28 August 
2009, no. 4 Ads 114/2009-49. 
33  MATES, P. Koncentrační zásada ve správním řízení. In: Právní rádce [online]. 2012 [cit. 

2020-01-11]. Access on: 
http://pravniradce.ihned.cz/c1-55114680-koncentracnizasada-ve-spravnim-rizeni. 
34 See judgment of the Supreme Administrative Court of the Czech Republic of 25 April 2019, no. 

10 As 328/2018-33. 
35 The issue of concentration in appeal proceedings is a relatively extensive and independent issue 
which is not solved in this article. Cf. on this issue: CODL, D. Uplatňování koncentrační zásady ve 
správním řízení. In Správní právo, 2019, no. 2, p. 65 et seq. 
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It is therefore a right concentration, with typical legal consequences. At the same time it is an 
obligatory concentration, it flows directly from the law, for all cases. Its application is therefore not at 
the discretion of the administrative authority. The principle of concentration appears abundantly 
above all in the Building Act.36  

This principle applies here not only in classic administrative proceedings terminated by 
issuing an administrative decision, but also in other procedures (eg issuing spatial planning 
documentation, etc.). As far as administrative proceedings are concerned, it is applied primarily in 
planning proceedings and building proceedings. In the planning proceedings, Art. 89 (1) of the 
Building Act stipulates that binding opinions of the relevant authorities and objections of the parties 
to the proceedings and comments of the public must be applied at the latest at the oral hearing or 
public oral hearing; otherwise they are disregarded. If the Building Authority waives an oral hearing, 
it shall set a deadline by which the parties to the proceedings may raise objections and the 
authorities concerned may make binding opinions; this period must not be shorter than 15 days (Art. 
87 (1) of the Building Act), later objections and opinions are not taken into account. At the same 
time, the parties to the proceedings must be informed of the conditions for raising objections in the 
notice of initiation of proceedings (Art. 87 (5)).  

In the framework of the building proceedings, Art. 112 (1) of the Building Act stipulates that 
the building office must notify the authorities and parties in the notice of initiation of the proceedings 
that binding opinions and objections or evidence may be applied at the latest at the oral hearing, 
otherwise they will not be taken into account. If the Building Authority waives an oral hearing, it shall 
set a time limit, which shall not be less than 10 days, within which the authorities concerned may 
lodge binding opinions and the parties to the proceedings may object to their objections or evidence. 
At the same time, they will warn that binding opinions, objections or evidence will not be taken into 
account later. In these cases, the concentration is temporal.  

At the same time, the Building Act also includes a factual concentration. Article 89 (2) 
stipulates that in the planning proceedings the binding opinions and objections to the matters 
decided upon at the time of issuing the land-use planning documentation shall not be taken into 
account. In the building proceedings, Art. 114 (2) states that the objections of the parties to the 
proceedings that were or could have been raised in the planning proceedings, in the preparation of 
land-use planning documentation or in the issuance of the territorial measures are not taken into 
account. Consequently, the factual concentration is related to the time concentration, ie the 
execution of certain acts (objections or opinions) must be carried out within a defined time period 
and is also limited in content.  

Another law we may mention is the Expropriation Act.37 This Act stipulates in Art. 22 that 

objections to expropriation and extraction to prove them may be raised closest at the oral hearing; 
the objections and evidence subsequently raised shall not be taken into account. The parties must 
be informed of this consequence in the invitation to initiate the expropriation procedure. Missing the 
deadline cannot be waived.  
The principle of concentration also applies in water legal proceedings. The Water Act38 stipulates in 

Art. 115 (8) that the water authority shall notify the parties and the authorities concerned in a 
document ordering an oral hearing that binding opinions and objections or evidence may be invoked 
at the latest at the oral hearing, otherwise they will not be taken into account. If the water authority 
waives an oral hearing, it shall set a time limit, which shall not be less than 10 days, within which the 
authorities concerned may lodge binding opinions and the parties to the proceedings may object to 
their objections or evidence.  

Pursuant to Art. 17 of the Mining Act,39  in proceedings for the designation of a protected 

deposit area, the Ministry of the Environment shall order an oral hearing related to the local 
investigation as necessary, and at the same time points out that the opinions of the state 

                                                           
36 Act No. 183/2006 Coll., On land-use planning and building regulations (Building Act). 
37 Act No. 184/2006 Coll., On the withdrawal or restriction of ownership of land or construction (the 
Expropriation Act). 
38 Act No. 254/2001 Coll., On waters (Water Act). 
39 Act No. 44/1988 Coll., On the protection and use of mineral resources (Mining Act). 
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administration bodies and comments and proposals of the participant may be applied at the latest at 
the oral hearing, otherwise the Ministry may disregard them. Also in the procedure for the 
determination of the mining area, the District Mining Office will notify the participants that they may 
submit their comments and proposals at the latest at the oral hearing, otherwise they may not be 
taken into account. The state administration bodies concerned shall announce their opinions within 
a period set by the District Mining Office, which shall not be shorter than 15 days, otherwise they 
may not be taken into account (Art. 28).40 It should be noted that the Mining Act provides that the 
administrative authority does not have to take into account delays, so it is not an obligation but an 
option.  

 
4 CONDITIONS AND LIMITS OF THE CONCENTRATION OF PROCEEDINGS – 

PROBLEMATIC ASPECTS 
The basic condition for the „concentration” of proceedings is the fact that this is stipulated 

by law. In the case of the so-called right concentration, whether time or factual, a special law must 

explicitly enshrine this principle. If it fails to do so - with regard to the principle of subsidiarity of the 
Administrative Procedure Code - the principle of unity of proceedings with the possibility of using 
only false and optional concentration within the meaning of Section 36 (1) of the Code of 
Administrative Procedure applies to administrative proceedings. The Concentration represents a 
significant limitation on the realization of the procedural rights of the participants (in terms of time 
and/or factual), respectively other entities, therefore, must flow directly from the law.  

Furthermore, the law must define precisely which entities of proceedings are covered 
by the concentration principle. In this respect, the principle of equality must be respected. In 

relation to the parties, this means that in the case of a false concentration under the Code of 
Administrative Procedure, the administrative authority must limit the possibility of submitting 
proposals to all parties (main and secondary), not just some. At the same time, the same deadline 
should be set for all participants. This corresponds to Art. 7 (1) of the Code of Administrative 
Procedure, which stipulates that the persons concerned have an equal position in the exercise of 
their procedural rights; the administrative authority shall require all persons concerned to fulfill their 
procedural obligations equally.41  

In the cases of right concentration, as stipulated in special laws, this problem does not arise; 
the law generally refers to the participants, ie the concentration affects both the main and secondary 
parties. However, the Expropriation Act appears to be a problematic exception in this respect. It is 
about concentration of objections and evidence against expropriation. These will generally be 
exercised by the expropriated and third parties whose rights are to be expropriated. By contrast, the 
expropriator will present evidence and assertions to prove the fulfillment of the conditions of 
expropriation, not against it. Consequently, it may appear that concentration affects only a part of 
the participants, which can be understood as a fundamental constitutional problem, resp. violation of 
the principle of equality.  
In special laws, concentration usually (in addition to the participants) also restricts other subjects of 
administrative proceedings, especially the administrative bodies concerned. Some laws limit the 
possibility of submitting opinions in these proceedings. Nevertheless, there is considerable 
inconsistency in this respect, where, for example, the factual concentration in planning proceedings 
includes the views of the authorities concerned but in building proceedings does not. Concentration 
relating to the opinions of the authorities concerned may present a certain problem in the light of the 
principle of the protection of the public interest. The opinions of these bodies are intended to ensure 
the protection of partial public interests in individual proceedings. Some laws address this by 
extending the time limit (eg Mining Act). In addition, the Building Act also concentrates public 
comments on planning proceedings.  

                                                           
40 Furthermore, concentration can be found, for example, in Act No. 139/2002 Coll., On Land 
Consolidation and Land Authorities, Act No. 441/2003 Coll., On Trademarks, or Act No. 61/1988 
Coll., On Mining Activities, Explosives and the State Mining Administration. 
41 See judgment of the Supreme Administrative Court of the Czech Republic of 7 November 2012, 
no. 1 As 114/2012–27. 
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In addition to the definition of the entities affected by the concentration, it is necessary that the law 
also specifies precisely which acts of these entities are covered by the concentration. Here, 

the inconsistency of legal regulations manifests itself again. Some laws speak of concentration only 
in relation to objections of the participants (partly the Building Act), others in addition to the 
objections also apply the concentration to evidence (the Expropriation Act, the Water Act, partly the 
Building Act). Other laws choose a more general and broader formulation and speak of proposals 
and comments (the Code of Administrative Procedure, the Mining Act). In particular, the parties 
must pay high attention to which procedural arrangements are followed in the proceedings 
and how broad is scope of the concentration principle. This inconsistency can, of course, cause 

problems in practice, as evidenced by the case law, especially in relation to the Building Act. As the 
Regional Court in Prague stated, „the concentration of planning  proceedings pursuant to Art. 89 (1) 
of the Building Act affects only the objections of the parties, not the evidence, which is evident from 
the text of this legal provision, which does not indicate anything in relation to the obligation of the 
participants to mark or submit evidence within the prescribed period. In this respect, the regulation 
of the concentration of territorial proceedings pursuant to Art. 89 (1) of the Building Act differs from 
the regulation of the concentration pursuant to Art. 112 of the same Act, affecting the building 
proceedings.“42 Thus, in planning proceedings, the parties are not legally limited in time in terms of 

evidence, unlike the building proceedings. The two procedures under one law therefore have 
different rules.  

As regards the determination of the point in time at which the relevant acts must be 
carried out, it is, as a rule, oral hearing. However, special laws no longer deal with situations 

where more oral hearings are ordered in proceedings. In this respect, it is possible to agree with the 
doctrine43 that the concentration in such a case should relate to the last oral hearing, in particular to 
protect the rights of the parties. Where oral hearings are waived, special laws shall stipulate that the 
acts must be carried out within a time limit set by the administrative authority. It also stipulates the 
minimum length of the period - again inconsistently. For example, for planning proceedings it is at 
least 15 days, but for building proceedings only 10 days. There is no maximum duration, where the 
administrative authority must take particular account of the complexity of the case and its other 
circumstances, as well as the principle of speed and economy of procedure. In the case of the false 
concentration according to the Code of Administrative Procedure, no minimum length of time limit is 
set, so its determination is fully available to the administrative authority, again of course respecting 
the above limits and principles.  

The parties must be enlightened by the administrative authorities that the principle of 
concentration applies in the proceedings, since the concentration must not have the effect of 

reducing the procedural rights of the participants. The enlightenment should include both the actions 
to which the concentration applies, the deadline for action and the failure to take account of them if 
they are not done within that deadline. Most special laws explicitly provide for this obligation of the 
administrative authority. However, not all, for example, the Mining Law does not. Similarly, the 
obligation to inform the parties to proceedings is not laid down in Art. 36 (1) of the code of 
Administrative Procedure.  

But even in these cases, the duty of enlightenment must be respected. It can undoubtedly be 
inferred from the basic principles of the activities of administrative authorities, in particular from the 
principle of enlightenment, which is regulated in Art. 4 (2) of the Code of Administrative Procedure. 
Failure to duly instruct the parties would constitute a material breach of the provisions on 
administrative procedure and the administrative authority should allow the subsequent lodging of 
objections, otherwise its possible decision would be unlawful. 44  The same applies to the 
administrative courts, according to which the effects of concentration will only occur if „the parties 

                                                           
42 Judgment of the Regional Court in Prague of 18 April 2019, no. 48 A 118/2016-200. 
43  KOPECKÝ, M. Uplatňování zásad jednotnosti a koncentrace ve správním řízení. In Právní 
rozhledy, 2007, no. 11, p. 461. 
44 See judgment of the Supreme Administrative Court of the Czech Republic dated 18 March 2004, 
no. 5 A 144/2001-59. 
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have been duly informed of the ordered oral hearing and that the objections may be raised at the 
latest at that hearing, otherwise they will not be taken into account.“ 45  

An important limit for the application of the concentration principle is the need to 
respect and decide in administrative proceedings in accordance with other fundamental 
principles, namely the principle of legality and the principle of material truth. It is therefore 

necessary to respect Art. 3 and 50 (3) of the Code of Administrative Procedure. In cases where the 
act is performed after the deadline, it nevertheless contains facts relating to legality, whether of a 
substantive or procedural nature, the administrative authority must take them into account. As the 
Supreme Administrative Court has also stated, „the administrative authority must deal with a breach 
of mandatory rules of substantive or procedural law even if such an objection was raised after the 
deadline expired in vain“.46 47 The above principles thus in some way „break“ the principle of 
concentration.  

Another interesting and unresolved question is the possibility of accumulation of true and 
false concentration. It can be considered that this is not excluded. Therefore, if a special law 

concentrates only on the performance of certain acts, the option under Art. 36 (1) of the Code of 
Administrative Procedure may be used at the same time, and a deadline may also be set for 
performing the remaining acts by the parties.  

 
5 CONCLUSIONS 

The principle of concentration can undoubtedly contribute to the speed and economy of 
administrative proceedings. Especially in proceedings where there are several opposing parties and 
there is a presumption of obstructive behavior. On the other hand, the concentration significantly 
affects the realization of the parties' fundamental procedural rights. It is therefore essential that its 
application respects the basic rules and limits. Concentration must be clearly defined in the law and 
the participants must be properly informed about it. At the same time, it must be respected that the 
principle of concentration must be implemented in accordance with the principles of material truth 
and equality.  

In the Czech legislation, concentration appears in some special acts. It can be stated that the 
greatest shortcoming is the high inconsistency in the legal regulation of concentration in these laws. 
The parties must therefore always proceed carefully according to the legislation. At the same time, it 
is essential that administrative authorities always instruct the participants about the concentration of 
proceedings properly and on time, although not all laws explicitly state this. If it fails to fulfill that 
obligation, the case-law rightly concluded that the concentration would not apply in such a case. At 
the same time, it must be stated that the principle of legality and material truth is superior to the 
principle of concentration. Here, too, I agree with the administrative courts, which rely on the 
position that these principles break the principle of concentration. The Czech legislation therefore 
has certain problematic aspects concerning the application of the principle of concentration. So far, 
these shortcomings have been compensated by the case law of the administrative courts. De lege 
ferenda, however, it would be appropriate to unify the legislation, especially the so-called right 

concentration, possibly also in the form of a general provision in the Code of Administrative 
Procedure, which would set the basic conditions and limits for its application. 
 

                                                           
45Judgment of the Regional Court in Prague of 8 March 2016, no. 46 A 20/2014–88. 
46Judgment of the Supreme Administrative Court of the Czech Republic of 6 February 2008, no. 6 
As 37/2006–122, or judgment of the High Court in Prague of 17 May 1999, no. 6 A 95/94-87, stating 
that: „The principle of concentration in the building permit procedure has a limited use in the sense 
that the administrative authority must no longer be required to breach mandatory rules of 
substantive or procedural law in proceedings. If an objection of a participant alleging breach of such 
legislation is made during the proceedings by its participant even after the expiry of the period for 
objections set, the administrative authority cannot reject it as submitted belatedly, but it must deal 
with it in substance.“ The same also states the judgment of the Regional Court in Prague of 18 April 
2019, no. 48 A 118/2016-200. 
47 See VEDRAL, J. Správní řád. Komentář. 2nd edition. Praha: Bova Polygon, 2012, p. 399. 
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Abstract: In this contribution Authors consider application of Artificial Intelligence (AI) during various 

stages of administrative proceedings. After the meaning and the current state of research on AI in 
the area of law are being explained, Authors indicate several moments of proceedings, when the 
application of electronic support for an administrative body and an applicant is possible. The 
analysis is conducted from a point of view of German and Polish legal frames that allow to introduce 
innovative systems to administrative proceedings. In conclusion, there are highlighted obstacles on 
the way of AI implementation as well as given example of Estonia, which is global leader in digital 
governance. 
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1 INTRODUCTION
48

 

Artificial intelligence (AI) embraces gradually next spheres of human activities, concerning 
proceedings before administrative authorities and courts. Beginning of the discussion about AI and 
its potential dates on 1955, when John McCarthy first used this term in his proposal on the first 
artificial intelligence conference held in Dartmouth49. Since that historical event, data scientists have 
already developed tools, which are able to replace humans in some part of their mental work. From 
the past few decades, the discussion about use of artificial intelligence has been conducted also in 
the area of law. Its main topic is, whether we can apply a computer-based means for managing 
human knowledge also in judicial decision-making process. This question encouraged us to 
consider AI application in administrative proceedings. 

The matter of giving out judgements by computer programs is constantly discussed in 
context of informatization of judiciary and administration. In this contribution we would like to discuss 
a possible use of AI in administrative proceedings, from point of view of both an administrative body 
and an applicant. The main purpose of it is to indicate areas, which creates suitable conditions to 
input intelligent systems, as well as to present contemporary solutions in various branches of law, 
including experiences from selected countries. 

The analysis is divided into two parts. In the first of them a theoretical concept of AI will be 
presented. The conclusion about an essence of AI will be a basis for an analysis of existed and 
possible application of AI in procedural law. Besides the Polish legal circumstances, examples from 
the other countries with more developed regulation in an area of AI will be presented. This part of an 
analysis will be a basis for final conclusions about general perspectives of use of AI in administrative 
proceedings. 

 

                                                           
48  This paper was prepared within a project no UMO-2018/30/E/HS5/00421, financed by the 
National Science Centre, Poland, devoted to the appealability of administrative courts judgments. 
49 BIELIŃSKI A., Potencjalne obszary zastosowania sztucznej inteligencji w postępowaniu cywilnym 
– czy obecnie ma to rację bytu i czy jesteśmy na takie rozwiązania gotowi? In: Sztuczna inteligencja, 
Blockchain, Cyberbezpieczeństwo oraz dane osobowe. Zagadnienia wybrane. 
FLAGA-GIERUSZYŃSKA K. and others, p. 58. 
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2 BASICS TO TALK ABOUT ARTIFICIAL INTELLIGENCE. MEANING AND ITS CURRENT 
USE IN PRACTICE OF LAW 

Since 1997, when the program “Deep Blue” beated Garry Kasparow, the world chess 
champion in a six-game tournament, it has become obvious, we can create programs, that are able 
to overbeat human in some of the most challenging tasks. In fact, we had known it years before, 
when §1 calculator had become winning a calculation competition with the best math students. So, 
should be the speed of calculation an indicator of superintelligence of the calculator? Should we call 
it “intelligent”? If not, what Artificial Intelligence is then exactly? 

That is an easy question to ask and a hard one to answer. Most of definitions associate AI 
with concept of “creating computer programs or machines capable of behavior we would regard as 
intelligent if exhibited by humans”50. Nonetheless, it is not enough to describe the nature of the AI. 
At first, because of a little agreement of what a human intelligence is and, secondly, because of a 
low number of reasons to believe that the machine intelligence is at least similar to it. As a 
consequence, many disagreements arise on this ground. 

Psychologists characterize human intelligence as a combination of various abilities, 
especially learning, reasoning, problem solving, perception, and using language51. From this point of 
view, we would surely regard some behavior as intelligent if it included all of these abilities or at 
least most of them. Program would be able then to do all the tasks that human can and it would be 
example of “Artificial General Intelligence” (AGI) 52 . Nowadays, AGI is still outside of current 
information technology developers’ range. The most advanced machines may perform tasks from 
one or few of human intelligence’s component and they are rather examples of “Artificial Narrow 
Intelligence” (ANI).  

Things get more complicated, when we realize that there is a lot of tasks that programs 
perform much better than a human, but they do not have a lot in common with intelligence we know. 
For example, it is impossible to indicate which human ability is being used by security program able 
to suspect a cyberattack, basing on an unusual pattern of data access requests, in 5 milliseconds53. 
However, programs like this are also placed in the area of research of AI. 

Although above-mentioned understanding of AI is imperfect, in our opinion, there is no better 
way of defining it as “the study of how to produce machines that have some of the qualities that the 
human mind has, such as the ability to understand language, recognize pictures, solve problems, 
and learn”54. For the matter of this contribution, we will use the term “AI” to each program that is 
specialized at least in one area of intelligence, so in the meaning of Artificial Narrow Intelligence 
(ANI). 

Current outcomes of the research have already confirmed that AI program may be more 
efficient than a law specialist. An example might be “The LawGeex AI”, program which turned out to 
be better in spotting issues in non-disclosure agreements than a group of twenty experienced 
lawyers from the US, with an average accuracy rate of 94% to lawyers’ 85%55. Though developing 
AI does not lay in the best interest of lawyers, there is a lot of research conducted on its use in this 

                                                           
50 KAPLAN J., Artificial Intelligence. What everyone needs to know., p. 1. See also REICHWALD J., 
PFISTERER D., Autonomie und Intelligenz in der Internet der Dinge, p. 211. 
51  COPYLAND B. J., Artificial Intelligence, 
https://www.britannica.com/technology/artificial-intelligence (access: 31.1.2020). 
52  URBAN T., The AI Revolution: The Road to Superintelligence, Wait By Way, 22.02.2015, 
https://waitbutwhy.com/2015/01/artificial-intelligence-revolution-1.html (access: 31.01.2020). 
53 Wide description of AI’s nature may be found in: KAPLAN J., op. cit., p. 1-4. 
54 https://dictionary.cambridge.org/dictionary/english/artificial-intelligence (access: 31.1.2020). 
55 Comparing the Performance of Artificial Intelligence to Human Lawyers in the Review of Standard 

Business Contracts, 

https://images.law.com/contrib/content/uploads/documents/397/5408/lawgeex.pdf 

 (access: 31.1.2020). 
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area. Some progress has been already made in the area of online ADR56, searching for evidences 
and other important information through millions of documents57 or even predicting behavior of the 
Supreme Court of the United States58. There are also some successful achievements in the area of 
public law, where the tools predicting the outcome of administrative proceedings (“Tax Foresight”)59 
or finding out, how court will adjudicate the patent law cases (“Lex Machina”)60 are available.  

However, researchers who specialize in AI still state that programs like these should be 
rather perceived as a support for a lawyer than a tool that can fully replace him or her. Outcomes of 
the current research on this topic show that lawyers cannot be completely replaced by computers 
and they are in a low risk category, whose possibility of being replaced is around 3,5%61. The 
reason of it is that the category includes jobs, which requires features like: “fine arts”, “originality”, 
“negotiation”, “persuasion”, “social perceptiveness”, and “assisting and caring for others”. Some of 
them are typical elements of social and creative intelligence, which is hardly imitated by currently 
developed programs. Nonetheless, as it may be concluded from the above-mentioned examples, 
there is a wide area of potential use of AI in legal practice as well as in public administration and 
courts. 

Current field of interest of the legal AI may be divided into legal retrieval systems and legal 
analysis systems62. First of them help to search for an accurate source of law, judgements and 
doctrine’s opinion by simplifying the search 63 , whereas legal analysis systems; “judgement 
machines” and legal expert systems, use their expert “knowledge base” and “inference engine” to 
apply it to the presented case and give out a judgement or expertise. While “judgement machines” 
that might fully replace a judge are nowadays rather fiction, there are some areas of proceeding, 
where the doctrine sees potential for automatization with use of legal retrieval and analysis systems. 
It is clearly seen in polish doctrine of civil procedure regarding European order of payment64 in or 
estate registration proceeding and other highly digitalized types of electronic proceeding65. In our 
opinion, application of AI programs is possible also in the administrative procedure and it is even 
more susceptible to their application. 

An essence of Polish Code of Administrative Procedure is that it is short66 and written in 
plain, applicant-friendly language, so it creates good conditions for programs using logical reasoning 

                                                           
56 For example, a system “Split Up”, providing advice on property distribution following divorce. See 
in: ZELEZNIKOW J., Can Artificial Intelligence And Online Dispute Resolution Enhance Efficiency 
And Effectiveness In Courts, International Journal for Court Administration, p. 39. 
57 In the E- discovery area of legal AI, there is plenty of programs capable of searching for important 
information through documents. For example: “Complete Discovery Source” - https://cdslegal.com/ 
(access: 31.1.2020). 
58 KATZ D.M. and others, Predicting the Behavior of the Supreme Court of the United States: A 
General Approach, http://ssrn.com/abstract=2463244 (access: 31.1.2020). 
59 https://www.bluejlegal.com/tax-foresight (access: 31.1.2020). 
60 https://lexmachina.com/ (access: 31.1.2020). 
61  FREY C.B., OSBORNE M.A., The Future of Employment: How Susceptible Are Jobs to 
Computerisation?, p. 40-41. 
https://www.oxfordmartin.ox.ac.uk/downloads/academic/The_Future_of_Employment.pdf (access: 
31.1.2020). 
62 BIELIŃSKi A., op. cit., p. 62. 
63 Simplification may be here searching for keywords which have not been input by the user but are 

deduced to be equivalent of these inputted, POPPLE J., A Pragmatic Legal Expert System, Applied 

Legal Philosophy Series, p. 2-3. 
64 BIELIŃSKi A., op. cit., p. 63. 
65 Ibidem, p. 64. 
66 Polish CAP consists of 269 articles and it is much shorter than the rest of codes regulating 
proceedings; Code of civil proceeding with more than 1200 articles and Code of criminal proceeding 
with more than 680 articles. 
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to deal with a case67. Moreover, some part of administrative proceedings is based on similar factual 
and legal conditions, that makes it easier to construct models of dealing with the same type of 
cases. At least, as more data regarding administrative cases is available in digital form (for example, 
when communication with an applicant is conducted by electronic means of communication), many 
opportunities of using some expert technology arise. As it seems obvious, that AI in general may be 
applied to deal with administrative cases, it is necessary to answer the question, how AI may be 
used during each stage of administrative proceedings. 

 
3 APPLICATION OF AI AT VARIOUS STAGES ADMINISTRATIVE PROCEEDINGS 

3.1 Commencement of administrative proceedings 

A first opportunity of AI application in administrative proceedings is present at the initial stage, 
in a contact between an applicant and an administrative authority. The commencement of 
administrative proceedings is composed with formal requirements which should be fulfilled by an 
applicant. It is also obligatory to determine a case by a competent administrative authority68. Using 
of AI, especially for motions lodged with electronic means of communication, can be focused on 
verification of formalities and subordination of a motion to a competent administrative body. It may 
be also used to perform activities, that are consequences of formal verification, like summoning an 
applicant to correct defects if the application does not fulfill formal requirements69. Currently, these 
activities are performed by the clerks and have mainly technical characteristic in that sense, that the 
formalities must be supplement before a determination of a case. An obligation of submitting a case 
to a competent administrative body knows also no exceptions and cannot be negotiated by an 
applicant with an administrative body. 

The above-mentioned activities can be fulfilled by intelligent electronic systems. These 
activities are technical and provide no discretion for administrative bodies to decide separately about 
formal requirements and competences for a determination of a concrete case. In Europe, there are 
systems which fulfill these functions. An example of such a system is currently being prepared in 
Germany (der Portalverbund)70. The normative basis for its creation is constructed in the statute 
about an improvement of an access to the online service performed by public administration71. 
According to the Article 1 § 1 OZG, federal and local authorities are obliged to create a common 
electronic platform of their service for individuals until the end of 2022. This service (die 
Verwaltungsleistungen) is defined as electronic determination of administrative proceedings and 
electronic communication with administrative bodies including information for applicants72. 

Though in Germany and in other countries have been known electronic platforms of 
administrative bodies for years, creation one common platform for all authorities gives this 
phenomenon a new dimension. It will be possible to initiate at the same website various 

                                                           
67 To learn more about rule-based reasoning see: POPPLE J., A Pragmatic Legal Expert System, 
Applied Legal Philosophy Series, p 24. 
68  Otherwise according to the Article 156 § 1 CAP, the issued decision would be invalid. An 
infringement of the regulation about the competence of administrative bodies is one of the most 
serious breach of law. See J. Borkowski/A. Krawczyk, Nadzwyczajne tryby postępowania 
administracyjnego in: ed. R. Hauser, Z. Niewiadomski, A. Wróbel, System prawa administracyjnego. 
Tom 9. Prawo procesowe administracyjne, Warszawa 2020, p. 390-391.  
69 These activities are regarded as most susceptible to full automatization in the polish doctrine of 
law. See G. SIBIGA, G. WIEWIÓROWSKI, Automatyzacja rozstrzygnięć i innych czynności w 
sprawach indywidualnych załatwianych przez organ administracji publicznej. In: Informatyzacja 
postępowania sądowego i administracji publicznej, GOŁASZYŃSKI J., p. 241. 
70  
https://www.it-planungsrat.de/DE/Projekte/Koordinierungsprojekte/Portalverbund/Portalverbund_nod
e.html (access: 23.1.2020).  
71 Gesetz zur Verbesserung des Onlinezugangs zu Verwaltungsleistungen from 14 August 2017 
(BGBl. I S. 3122, 3138), hence forth as OZG.  
72 The Article 2 § 3 OZG.  

https://www.it-planungsrat.de/DE/Projekte/Koordinierungsprojekte/Portalverbund/Portalverbund_node.html
https://www.it-planungsrat.de/DE/Projekte/Koordinierungsprojekte/Portalverbund/Portalverbund_node.html
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proceedings, from social benefits until building permissions73. Presumably, such a kind of platforms 
will be improving for solving more complicated tasks than only initiating administrative proceedings, 
including further stages of administrative proceedings. 

In Poland, there is also such a kind of platform available to applicant which offers electronic 
communication with an administrative body - a system called ePUAP74. However, only form of 

automatization it currently offers during that stage is generating official electronic certification of 
documents receipt. 
 
3.3 Course of administrative proceedings 

A crucial role for a final case outcome in administrative proceedings has a discovery 
procedure which is composed with a principle of objective truth. This principle finds its application in 
various formulations. In the German legislation, it is stated that an administrative body is responsible 
for a determination of a factual state and not bounded by discovery motions formulated by parties of 
a proceeding75. In the Austrian regulation an aim of a discovery proceeding is specified as a 
determination of important elements from a factual state76. Similar regulation is present in the Polish 
Code of administrative procedure which states, that a scope of a discovery can be everything which 
can be helpful for a determination of a truth and is not in a contradiction with law77.   

A significant part of the discovery proceeding is being hold on a basis of documents which 
are in a possession of various administrative bodies. Thanks to use of AI, a scope of evidence could 
be electronically collected and analyzed. It is well-known, that computers can cope with a big 
amount of information (Big Data-Analyze) better than people78. In the area of e-discovery, there are 
already developed programs that offers such services to commercial clients. One example here 
might be Equivio – a program bought by Microsoft, which uses machine learning technologies to 
manage large quantities of e-mails and documents or litigation technology provided by Complete 
Discovery Source (CDS)79. 

Of course, in such a kind of processes, it is possible that not all of important documents will 
be taken into consideration80. This threat should not serve as an argument against using of AI at the 
stage of discovery proceeding, but rather as an argument for human supervision on its work.  

Coming back to the VwVfG, if the authority uses automatic facilities for issuing administrative 
acts, it must be taken into account in individual cases, that significant factual information from the 
applicant would not be determined in the automatic procedure. Operating a huge amount of 
information should not exclude from a proceeding a role of individuals. For some complicated cases 
using of AI will perform a supplementary role in administrative proceedings, because a nature of it 
will be diversified and will need various information present outside administrative bodies, in a 
possession of an applicant, other parties of a proceeding or special information which must be 
created for purposes of conducted proceeding. 

 

                                                           
73 A. BERGER, Digitales Vertrauen – Eine Verfassungs- und Verwaltungsrechtliche Perspektive, 
Deutsches Verwaltungsblatt, p. 807.  
74 https://epuap.gov.pl/wps/portal (access: 31.1.2020). 
75 § 24 nb 1 the statute from 25 May 1976 about the administrative proceedings (BGBl. from 23 
January 2003 I S. 102 as am.), hereinafter as VwVfG. 
76  § 37 nb the statute about the general administrative proceedings (BGBl. 1991/51 as am.), 
hereinafter as AVG.  
77 The Article 75 § 1 of the Code of administrative procedure (Journal of Laws 2018, nr 2096, as 
am.), hereinafter as CAP.  
78 M. SCHRȌDER, Rahmenbedingungen der Digitalisierung der Verwaltun, Verwaltungsarchiv, p. 
340.  
79 https://cdslegal.com/ (access: 31.1.2020). 

80 H.P. BULL, Der „vollständig automatisiert erlassene” Verwaltungsakt – zur Begriffsbindung und 
rechtlichen Einhegung von „E-Government”, Deutsches Verwaltungsblatt, p. 416.  
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3.4 Outcome of administrative proceedings 

AI can play an important role at the stage of issuing administrative act. Its application can be 
perceived as supplemental or exhaustive. In the first case an administrative act is issued by a 
person who acts in the name of administrative body. Thanks to AI this person receives a proposal of 
this act or control the performance of it having a competence to change or amend an output created 
in assistance of the program. In the second case, there is no possibility to interfere in a content of 
administrative act created by an electronic system equipped with AI.   

 
3.4.1 Issuing an administrative act with an assistance of AI 

As it was stated above, an assistance of AI can be manifested in various ways. An 
administrative act issued with an assistance of AI can be treated only as a project of a final decision 
which can be changed by human sources of an administrative authority. AI can find application in 
simple activities of drafting selected parts of an administrative act, e.g. proper names and figures. 
Another, more demanding possibility of implementing it is connected with an acceptance of an act 
fully generated by electronic system supported by AI.  It is necessary to add here, that current 
research regarding prediction of a case outcome is promising for simplification of procedure. 
However, developing such a model requires a lot of data concerning previous cases and some time 
to process it. For instance, building a model designed to predict the behavior of the Supreme Court 
of the United States with an accuracy of 70,2 % required more than two hundred years of 
high-quality, expertly-coded data on the Court’s behavior81. Despite of this fact, machine learning 
will probably become main way of simplifying clerk’s work in the nearest future, if we take into 
account that such huge databases of judgments already exist also in European countries82.  

All of above-mentioned possibilities have a common feature which is a supplementary role of 
AI in a process of issuing an administrative act. In general, this kind of use of AI can find wide 
application in administrative proceedings not only for disputes with simple factual and normative 
conditions but also in cases where a discovery proceeding can be limited to elements which are in 
possession of administrative body or are presented before this authority by an applicant. Good 
ground for introducing AI to proceeding may be found in cases with similar factual and normative 
conditions. Such cases may be regarded as the most predictable, what makes them in consequence 
also the most susceptible for creating a model of reasoning with a high accuracy rate. Moreover, it 
has to be taken into account, that characteristic feature of the administrative law is that there are 
many similar cases in which only proper personal data have to be changed. These disputes should 
be adjudicated uniformly, with the same reasoning and in similar time frames. 

The other type of fully automated dealing with cases at this stage of proceeding could be 
giving out various certifications. As the main activity in such cases is rather technical and requires to 
check whether applicant is entitled to get a certificate, system could fill in and give it out by its own, 
on the basis of data collected in the state’s system of information83. This service might be provided 
on mentioned before platforms, like German der Portalverbund or Polish ePUAP. In our opinion, it is 

also worth to consider application of AI to various kinds of permissions and subventions. In such 
proceedings, initiated by applicants who present an argumentation and proofs, there is not much 
risk, whereas they can be given only benefits. On the other hand, it would be controversial to apply 
such a model for disputes commenced ex offcio to impose on individual an obligation, because of 

higher responsibility of the administrative body in a situation when it issues an improper decision.   

                                                           
81 D.M. KATZ and others: Predicting the Behavior of the Supreme Court of the United States: A 
General Approach, p. 129 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2463244 (access: 31.1.2020). 
82 In Poland, administrative courts as well as clerks issuing decisions in administrative bodies use 
the Central Base of Administrative Courts Judgements available at 
http://orzeczenia.nsa.gov.pl/cbo/query (access: 31.1.2020). 
83  Similiar opinion have G. SIBIGA and G. WIEWIÓROWSKI in Automatyzacja rozstrzygnięć i 
innych czynności w sprawach indywidualnych załatwianych przez organ administracji publicznej. In: 
Informatyzacja postępowania sądowego i administracji publicznej, GOŁASZYŃSKI J., p. 242. 
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An application of AI should be synchronized with procedural conditions which make its use 
more effective. Such kind of conditions are present in the VwVfG which knows an issuance of 
administrative act with an assistance of electronic devices (mit Hilfe automatischer Einrichtungen). 
According to § 28 nb 2 point 4 VwVfG, an administrative body is not obliged to give an applicant a 
possibility to present his statement in such circumstances. An administrative act issued with an 
assistance of electronic devices can not contain all elements which are typical for written form. 
According to § 37 nb 5 VwVfG, it is not obligatory for this form to contain a signature and a name of 
a member of administrative authority. Special characters can be used to indicate the content of this 
act if the applicant for whom the administrative act is intended or who is affected by it can clearly 
recognize the content of the administrative act on the basis of the given details. According to § 39 
nb 2 point 3 VwVfG, for such administrative acts it is also not obligatory to contain a written 
explanation if it is not required according to the circumstances of the individual case. 

 
3.4.2 Issuing an administrative act with a direct application of AI 

The most advanced form of using AI in administrative proceedings is issuing an 
administrative act at the end of this procedure. An administrative act is a classical term of 
administrative procedure composed with a determination of a case settled between administrative 
body and applicant84. In traditional approach, this act is issued in a written form85. This requirement 
has not a crucial role for an existence of a final outcome of administrative proceedings, because a 
dissemination of an issued act plays a secondary role towards its creation.   

An administrative act can be issued with a direct application of AI in an electronic system. It 
should be allowed, when a program is equipped with such technical knowledge, that an 
administrative act may be generated on the basis of it, without any manual human engagement 86. It 
does not mean, that an electronic device can alone decide about a normative position of individuals. 
At the beginning of a process of issuing this decision are always present human sources and 
initiatives87. A final outcome depends only from internal mechanisms of a machine and in that sense 
is independent from human interference. In the literature, it is postulated, that this kind of automatic 
decisions can be issued in many not complicated cases which remain similar to each other88 or in 
cases with no scope for attestation for administrative body89.  

This kind of adoption of AI is known in the VwVfG and it is regarded in the literature as a sign 
of a principle of non-formality of administrative proceedings90. According to the § 35a VwVfG, an 
administrative act can be issued entirely by automatic means, provided that this is permitted by law 
and there is no discretion for administrative body. A using of AI must be confirmed by a concrete 

                                                           
84  S. KASZNICA, Polskie prawo administracyjne. Pojęcia i instytucje zasadnicze, p. 97, Z. 
JANOWICZ, Ogólne postępowanie administracyjne, p. 85-86.  
85 J. WYPORSKA-FRANKIEWICZ, Zasada pisemności in: ed. J.P. TARNO, W. PIĄTEK, System 
Prawa Administracyjnego Procesowego. Zasady ogólne postępowania administracyjnego. Tom II, p. 
456.  
86 U. RAMSAUER in: ed. U. RAMSAUER, Verwaltungsverfahrensgesetz. Kommentar, p. 790. See 
also S. MÜLLER-GRÜNE in: ed. E. EICHENHOFER, U. WENNER, Kommentar zum 
Sozialgesetzbuch X, p. 165-166.   
87 Therefore from this point of view it is acceptable to notice, that it is not possible to invent and 
function entierly automatic administrative acts. See more H.P. BULL Der „vollständig automatisiert 
erlassene” Verwaltungsakt – zur Begriffsbindung und rechtlichen Einhegung von „E-Government”, 
Deutsches Verwaltungsblatt, p. 410.  
88  N. BRAUN BINDER, Vollautomatisierte Verwaltungsverfahren im allgemeinen 
Verwaltungsverfahrensrecht?, Neue Zeitschrift für Verwaltungsrecht, p. 963.  
89  N. BRAUN BINDER, Vollständig automatisterter Erlass eines Verwaltungsaktes und 
Bekanntgabe über Behӧrdenportale, Die ӧffentliche Verwaltung, p. 892.  
90 According to § 10 VwVfG, the administrative procedure is not based on certain forms unless there 
are special legal provisions regarding the form of the procedure. See more J. ZIEKOW, Das 
Verwaltungsverfahrensrecht in der Digitalisierung der Verwaltung, Neue Zeitschrift für 
Verwaltungsrecht, p. 1171.  
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regulation. § 35a VwVfG is only a framework regulation91. An obligation of a permit for adoption AI is 
perceived as a proof, that this way of issuing administrative acts is not general92. Considering 
possible ways of discretion in issuing administrative act some authors present an opinion, that this 
form should not find an application in all regulations which give administrative bodies an latitude in 
adjudication, including general formulated concepts of law regulations93. In a similar view, § 35a 
VwVfG should find application only in those cases, in which a machine would compile legal 
regulation with concrete factual conditions (Subsumtionsautomaten) 94 . The more a dispute is 
complex, complicated from the factual point of view, the less AI should be used95. Presumably, in 
the future an application of AI may be increased, because electronic systems can take into 
consideration various consequences of discretionary decisions and for that reason discretion is not 
an obstacle for using AI96.  

The above-mentioned conditions are not formulated in the proceeding for social benefits97 
and for tax matters98. In both statutes, it is only stipulated that an administrative act should be issued 
in an automatic way as far as there is no reason for a determination by administrative body. This 
formulation is assessed better than § 35a VwVfG, because it does not reduce an application of AI 
for repetitive disputes where there is no special regulation for its use or there is foreseen a 
discretion for administrative body99. For such disputes AI may have broader application which is 
more adjusted to their nature and not limited by formal requirements.  
 
4 CONCLUSIONS 

Current research on legal AI gives promising results regarding implementation of legal 
retrieval and analysis systems into administrative proceedings. Before commencement of 
proceedings it may be used not only to perform activities of technical nature but also to enhance 
electronic contact with the applicant or even give him an access to some kind of electronig platform 
to lodge an application. During the course of proceeding AI may find application as an e-discovery 
tool to support searching for a piece of information. It could be also used to draft a project of 
decision or even in some simple cases, automatically issue it, without previous control. 
Nevertheless, AI should be supervised at the level of administrative courts – there should be 
ensured a possibility for questioning of an issued act before an authority equipped with human 
sources. 

AI is present in selected systems of administrative proceedings in Europe. Its application to 
procedural law is more possible, because of a need of formalism and repeatability of concrete 

                                                           
91  An issuing of an administrative act without special normative provision will lead to its 
inconsistency with legal regulation, but not its non existence. See L. PRELL in: ed. J. BADER, M. 
RONELLENFITSCH, Verwaltungsverfahrensgesetz mit Verwaltungs-Vollstreckungsgesetz und 
Verwaltungszustellungsgesetz, p. 334.  
92  Besides statutory provisions, a possibility of adoption AI can be derived from decreets and 
memorandums. See more N. BRAUN BINDER, Vollständig automatisterter Erlass eines 
Verwaltungsaktes und Bekanntgabe über Behӧrdenportale, Die ӧffentliche Verwaltung 2016, p. 893.  
93  L. PRELL in: ed. J. BADER, M. RONELLENFITSCH, Verwaltungsverfahrensgesetz mit 
Verwaltungs-Vollstreckungsgesetz und Verwaltungszustellungsgesetz, p. 335. 
94 M. SCHRȌDER, Rahmenbedingungen der Digitalisierung der Verwaltung, Verwaltungsarchiv, p. 
332.  
95 A. BERGER, Der Automatisierte Verwaltungsakt, Neue Zeitschrift für Verwaltungsrecht, p. 1263.  
96 H.P. BULL, Der „vollständig automatisiert erlassene” Verwaltungsakt – zur Begriffsbindung und 
rechtlichen Einhegung von „E-Government”, Deutsches Verwaltungsblatt, p. 412.  
97 The statute from 18 August 1980 – the 10th Book of the Social Code - Social Administrative 
Procedures and Social Data Protection (BGBl. from 18 January 2001 I S. 130 as am.), hereinafter 
as SGB.  
98 The statute from 16 March 1976 – the fiscal code (BGBl. From 1 October 2002 I S. 61 as am.), 
hereinafter as AO.  
99  M. SCHRȌDER, Rahmenbedingungen der Digitalisierung der Verwaltun, Verwaltungsarchiv 
2019, p. 333. 
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activities. Digital leadership in developing e-governance, e-participation and e-voting is in 
possession of Estonia100. Innovations coming from this country should be perceived as a good 
practice in public administration and may be inspiration to introduce changes in domestic 
administrative procedure. 

As there is a lot of possibilities of AI application to administrative proceedings, there are few 
obstacles as well. In Estonia, it is said that AI cannot be fully applied, because of lack right values 
and regulations. There is still no answer on the question regarding liability of invalid behavior of 
machines. As personal data is required to deal with individual’s case or issue administrative 
decisions, the question about safety and integrity of systems arises101. In less developed in that area 
countries like Poland, there are also additional difficulties, especially lack of the research on legal AI. 
However, in our opinion, AI is the future of legal services as well as administrative proceedings and 
these problems will be probably solved in the nearest time. It will be possible then, to simplify 
proceedings and eliminate some unnecessary bureaucracy in daily routine of clerks in the 
administrative body or judges in the administrative court. 
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Abstract: The article focuses on the development of the overall case load of the Administrative 

Division of the Supreme Court of the Slovak Republic in the selected agendas during the period 
2013 – 2017 and 2018, in order to determine the impact of the Code of Administrative Court 
Procedure on the length of proceedings of the Administrative Division of the Supreme Court of the 
Slovak Republic in the analyzed agendas. 
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1 INTRODUCTION
102

 

The right to have a decision issued within a reasonable time is a part of the right to a fair trial 
enshrined in Art. 6 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms. In the conditions of the Slovak Republic, the right to have one’s case 
considered without undue delay is expressed in Art. 48 of the Constitution of the Slovak Republic 
and the need to decide the case within a reasonable time is also included among the basic 
principles in § 5 par. 7 of the Administrative Procedure Code. In defining when the decision is still 
considered to have been issued within a reasonable time. It must be emphasized that the 
appropriateness of the length of the proceedings must always be assessed in the light of the 
circumstances of the individual case and the various criteria, namely: the complexity of the case and 
the procedural conduct of the claimant and the administrative authorities involved. 103 

The basic aim of this paper is to analyse the length of proceedings in selected agendas of the 
Administrative Division of the Supreme Court of the Slovak Republic (hereinafter "SCSR") in the 
period under review. For this purpose, we asked104  the SCSR to provide us data on the activities of 
the Administrative Division of the SCSR within the individual agendas of its competence, focusing 
on the length of court proceedings before the SCSR. Our request for information was granted and in 
the preparation of this paper we relied on the statistical reports provided by the Administrative 
Division of the SCSR. 

In the statistical reports, we were provided with data on individual agendas of the 
Administrative Division of the SCSR, namely: 

                                                           
102 The contribution is processed within the grant VEGA no. 1/0686/18 "Prieskum právoplatných 
individuálnych správnych aktov v kontexte právnej istoty a spravodlivosti". 
103 HAVELKOVÁ, M. - HAMUĽÁKOVÁ, Z. Vplyv špecializácie a počtu sudcov na rýchlosť konania 
pred správnymi súdmi. In: Verejná správa, právo na spravodlivý proces a e-government : 1. vyd. 
Trnava: Právnická fakulta, 2019. p. 18-25 
104 Individual members of the Department of Administrative and Environmental Law of Comenius 
University in Bratislava, Faculty of Law, requested the data from the SCSR. 
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a) how many cases of actions were filed in individual years, of which how many were taken 
over from the previous calendar year and how many of them were filed in the monitored calendar 
year, 

b) how many of these cases were processed and how many were not processed in the 
monitored calendar year, 

(c) details of how many of the following cases were dealt with within the time limit: 
- less than two months, 
- two to four months, 
- four months to one year, 
- one to two years, 
- more than two years. 
 
With regards to the relevant period under observation, I chose the period from 2013 to 2017 

and especially the year 2018 (hereinafter referred to as the "reference period"). I compared these 
data with the work schedule of the Administrative Division of the SCSR105  for the referenced 
period. The selected monitoring period took into account the fact that in the conditions of the Slovak 
Republic a fundamental reform of (not only) administrative court proceedings took place from 1 July 
2016, in the form of adoption of a separate Code of Procedures - the Code of Administrative Court 
Procedure (hereinafter "CACP")106, which entered into force on 1 July 2016. This regulation replaced 
the legal regulation previously contained in Act No. 99/1963 Coll., the Code of Civil Procedure. Data 
from the SCSR were provided to us without differentiation of this period, therefore the findings 
presented in this paper from 2016 do not differentiate between the period before and after the entry 
into force of the new legislation. The data from 2017 are subject to the legal regulation according to 
the CACP, but on the basis of the author's previous scientific activity it was proved that in 2017 the 
proceedings conducted according to the previous legal regulation of administrative court 
proceedings were also resolved before the SCSR. Given the extensive decision-making agenda of 
the Administrative Division of the SCSR, this paper builds on the author's conclusions in previous 
scientific activities 107 , where attention was paid to the analysis of the overall decision-making 
agenda of the Administrative Division of the SCSR in terms of length of court proceedings before the 
SCSR for the period from 2013 to 2017108. In this paper, in terms of the length of court proceedings 
before the SCSR, the individual selected agendas of decision-making activities of the Administrative 
Division of the SCSR, including data for 2018, will be analyzed. 

The new legislation under the CACP introduces a number of changes, but in terms of the 
content of the paper it is important to point out only some selected changes, especially the fact that 
regional courts are now the courts of first instance with SCSR decisions on appeal as a remedy 
against valid decisions of regional courts. The position of the SCSR is significantly changing by the 
new legislation, as its hitherto substantive jurisdiction is restricted and no longer contains 
proceedings in which it decided as a first-instance body. Other changes to the CACP include the 
abolition of judicial review on appeal and the subordination of these cases to judicial review on the 
basis of actions only after the decision of the public administration has entered into force. 

                                                           
105 https://www.nsud.sk/rozvrh-prace/ [cit. 4.2.2019] a 
https://www.nsud.sk/data/files/1807_rp-nssr-2018.pdf [cit. 13.1.2020] 
106 Act No. 162/2015 Coll. 
107 HAMUĽÁKOVÁ, Z. - Preskúmavacia činnosť správneho kolégia Najvyššieho súdu Slovenskej 
republiky z hľadiska dĺžky  konania, In: Právoplatnosť správnych rozhodnutí – právna istota vs. 
legalita, [elektronický dokument],  Univerzita Komenského v Bratislave, Právnická fakulta: 2018, pp. 
60-65. 
108  HAMUĽÁKOVÁ, Z. - HAVELKOVÁ, M. Analýza vybraných agend rozhodovacej činnosti 

správneho kolégia Najvyššieho súdu Slovenskej republiky z hľadiska dĺžky konania. In: Bratislavské 
právnické fórum 2019 [elektronický dokument] : úlohy správy justície na zabezpečenie nezávislého 
a transparentného súdnictva. - : 1. vyd. Bratislava : Právnická fakulta UK, 2019. pp. 51-67 [online] 
 

https://www.nsud.sk/data/files/1807_rp-nssr-2018.pdf
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Another significant change in the CACP in relation to the analysed agendas is the 
determination of the causal jurisdiction (i.e. jurisdiction established on grounds of specific areas of 
law) of administrative courts in individual areas. This change affects some selected agendas in 2016 
and 2017 (see graphs below). The Regional Court in Bratislava is causally competent for the 
proceedings on administrative lawsuits in the area of competition, nuclear events and for the 
proceedings on the issuance of the consent to the inspection; its district over which it exercises its 
venue is the whole territory of the Slovak Republic. The Regional Court in Banská Bystrica has 
causal jurisdiction to hear an administrative action in the field of intellectual property; its district over 
which it exercises its venue is the whole territory of the Slovak Republic. 

 

2 ANALYSIS OF SELECTED AGENDAS OF DECISION-MAKING ACTIVITIES OF THE 
ADMINISTRATIVE DIVISION OF THE SCSR  

The analysed agendas of the Administrative Division of the SCSR were selected on the basis 

of two criteria. In the first step, I selected agendas that had a stable (constant) designation as well 

as content throughout the monitored period. Subsequently, I took into account the number of 

petitions for remedies for the SCSR in a specific agenda. 

The research in this paper will therefore focus on the following facts: 

1.) the overall workload of the Administrative Division of the SCSR in the analyzed agendas, 

i. e.  whether there was an increase or decrease in the number of lawsuits within the analyzed 

agenda in the monitored period, and in connection with this finding; 

2.) the average length of proceedings at the Administrative Division of the SCSR in the 

analyzed agendas of decision-making activities of the SCSR, i.e. in what average time period the 

court proceedings in the analyzed agendas before the Administrative Division of the SCSR are 

terminated (completed). I compared the data in this part of the research in three time periods - the 

time limit for closing the court proceedings up to 4 months (<4m), - the time limit for closing the court 

proceedings ranging from 4 months to one year (4m - 1y), and - the time limit for closing the court 

proceedings lasting more than one year (>1 year). 

In the light of the focus of the paper, I analyzed the data provided on the decision-making 

activities of the Administrative Division of the SCSR in the period under review and processed the 

research results in individual graphs.  

 

2.1    Financial agenda 

The first of the examined agendas of the Administrative Division of the SCSR was the 

financial agenda (especially tax, customs, subventions, subsidies, budget returns, prices, public 

procurement, financial and capital market, etc .; appeals against decisions of tax authorities, 

Finance Directorate, customs offices, Customs Directorate, Financial Administration, Ministry of 

Finance of the Slovak Republic).  

In the period from 1 January 2013 to 31 December 2013, a total of 1,238 ordinary appeals 

were filed, of which 455 were taken over from the previous calendar year, and 783 appeals were 

filed in the period under review. During the monitored period, 596 cases were processed and 642 

cases were not processed. In terms of the length of court proceedings, 224 cases were closed 

within a period of up to 4 months, 364 cases were closed in the period from 4 months to one year 

and 8 cases were closed in a period of more than one year. 

In the period from 1 January in 2014 to 31 December 2014, a total of 1,345 appeals were 

filed, of which 596 were taken over from the previous calendar year, and 749 appeals were filed in 

the period under review. Of the total number, 716 cases were settled and 629 were pending. In 

terms of the length of court proceedings, 240 cases were closed within 4 months, 389 cases were 

closed between 4 months and one year, and 8 cases were closed in more than one year. 
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In the period from 1 January 2015 to 31 December 2015, a total of 1,431 appeals were filed, 

of which 716 were taken over from the previous calendar year, and 715 appeals were filed in the 

period under review. Of the total number, 798 cases were settled and 633 pending. In terms of 

length of court proceedings, 200 cases were closed within 4 months, 388 cases were closed 

between 4 months and one year, and 210 cases were closed in more than one year. 

In the period from 1 January 2016 to 31 December 2016, a total of 1309 appeals were filed, 

of which 798 cases were taken over from the previous calendar year and 511 appeals were filed in 

the period under review. Of the total number, 745 cases were settled and 564 pending. In terms of 

length of court proceedings, 48 cases were closed within 4 months, 421 cases were closed 

between 4 months and one year, and 276 cases were closed in more than one year. 

In the period from 1 January 2017 to 31 December 2017, a total of 759 appeals were filed, of 

which 754 cases were taken over from the previous calendar year and 14 appeals were filed in the 

period under review. Of the total number, 254 cases were settled and 505 were not settled. In 

terms of the length of court proceedings, 7 cases were closed within a period of up to 4 months, 2 

cases were closed in the period from 4 months to one year and 246 cases were closed in more 

than one year. 

In the period from 1 January 2018 to 31. December 2018, a total of 263 appeals were filed, of 

which 254 cases were taken over from the previous calendar year and 9 appeals were filed in the 

period under review. Of the total number, 224 cases were settled and 39 were not settled. In terms 

of the length of court proceedings, 4 cases were closed within 4 months, between 4 months and 

one year 5 cases were closed and 30 cases were closed in more than one year. 

Graph no. 1a - analysis of the total number of appeals filed in the financial agenda within the 

decision-making activity of the Administrative Division of the SCSR in the monitored period, 

including the percentage expression of the proportion of cases handled year-on-year. 

Graph no. 1b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the financial agenda. 
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109 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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2.2    Agenda in cadastral, land and restitution matters  

Another of the examined agendas of the Administrative Division of the SCSR was the 

agenda in cadastral, land and restitution matters. 

In the period from 1 January 2013 to 31 December 2013, a total of 956 ordinary appeals 

were filed, of which 224 were taken over from the previous calendar year, and 732 appeals were 

filed in the period under review. During the monitored period, 452 cases were processed and 5047 

cases were not processed. In terms of the length of court proceedings, 323 cases were closed 

within a period of up to 4 months, 127 cases were closed in the period from 4 months to one year 

and 2 cases were closed in a period of more than one year. 

In the period from 1 January 2014 to 31 December 2014, a total of 1,823 appeals were filed, 

of which 452 were taken over from the previous calendar year, and 1,371 appeals were filed in the 

period under review. Of the total number, 795 cases were settled and 1,028 were pending. In terms 

of the length of court proceedings, 369 cases were closed within a period of up to 4 months, 395 

cases were closed in the period from 4 months to one year and 31 cases were closed in more than 

one year. 

In the period from 1 January 2015 to 31 December 2015, a total of 795 appeals were filed, of 

which all, t. j. 795 cases were taken from the previous calendar year. Of the total number, 74 cases 

were settled and 721 were pending. In terms of the length of court proceedings, all 74 cases were 

closed in a period of more than one year. 

In the period from 1 January 2016 to 31 December 2016, a total of 1,157 appeals were filed, 

of which 74 cases were taken over from the previous calendar year and 1,083 appeals were filed in 

the period under review. Of the total number, 735 cases were settled and 422 were pending. In 

terms of length of court proceedings, 196 cases were closed within 4 months, 536 cases were 

closed between 4 months and one year, and 3 cases were closed in more than one year. 

                                                           
110 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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In the period from 1 January 2017 to 31 December 2017, a total of 903 appeals were filed, of 

which 735 cases were taken over from the previous calendar year and 168 appeals were filed in the 

period under review. Of the total number, 175 cases were settled and 728 were pending. In terms of 

the length of court proceedings, 26 cases were closed within a period of up to 4 months, 77 cases 

were closed in the period from 4 months to one year and 72 cases were closed in more than one 

year. 

In the period from 1 January  2018 to 31 December 2018, a total of 235 appeals were filed, 

of which 175 cases were taken over from the previous calendar year and 60 appeals were filed in 

the period under review. Of the total number, 183 cases were settled and 52 were not settled. In 

terms of the length of court proceedings, 11 cases were closed within a period of up to 4 months, 20 

cases were closed in the period from 4 months to one year and 21 cases were closed in more than 

one year. 

Graph no. 2a - analysis of the total number of appeals filed in the agenda in cadastral, land 

and restitution matters within the decision-making activity of the Administrative Division of the SCSR 

in the monitored period, including the percentage expression of the proportion of cases handled 

year-on-year. 

Graph no. 2b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the agenda in cadastral, land and restitution matters. 
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111 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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Graph no. 2b112 
 

 
 
 

 

2.3    Agenda in the field of social security benefits (pension insurance)  
Another of the examined agendas was the agenda in social security (pension insurance) 

benefits.  

In the period  from 1 January 2013 to 31 December 2013, a total of 832 ordinary appeals 

were filed, of which 336 cases were taken over from the previous calendar year, and 496 appeals 

were filed in the period under review. During the monitored period, 351 cases were processed and 

481 cases were not processed. In terms of the length of court proceedings, 145 cases were closed 

within a period of up to 4 months, 185 cases were closed in the period from 4 months to one year 

and 21 cases were closed in a period of more than one year. 

In the period from 1 January 2014 to 31 December 2014, a total of 892 appeals were filed, of 

which 351 cases were taken over from the previous calendar year, and 541 appeals were filed in the 

period under review. Of the total number, 499 cases were settled and 393 were pending. In terms of 

the length of court proceedings, 186 cases were closed within a period of up to 4 months, 265 from 

4 months to one year were closed and 48 cases were closed in more than one year. 

In the period  from 1 January 2015 to 31 December 2015, a total of 1080 appeals were filed, 

of which 499 were taken over from the previous calendar year, and 581 appeals were filed in the 

period under review. Of the total number, 664 cases were settled and 416 were pending. In terms of 

the length of court proceedings, 144 cases were closed within a period of up to 4 months, 351 cases 

                                                           
112 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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were closed in the period from 4 months to one year and 169 cases were closed in more than one 

year. 

In the period from 1 January 2016 to 31 December 2016, a total of 1,186 appeals were filed, 

of which 664 cases were taken over from the previous calendar year and 522 appeals were filed in 

the period under review. Of the total number, 677 cases were settled and 509 were pending. In 

terms of the length of court proceedings, 133 cases were closed within 4 months, 292 cases were 

closed between 4 months and one year, and 252 cases were closed in more than one year. 

In the period from 1 January 2017 to 31 December 2017, a total of 873 appeals were filed, of 

which 677 cases were taken over from the previous calendar year and 196 appeals were filed in the 

period under review. Of the total number, 401 cases were settled and 472 were pending. In terms of 

the length of court proceedings, 36 cases were closed within a period of up to 4 months, 135 cases 

were closed in the period from 4 months to one year and 230 cases were closed in more than one 

year. 

In the period from 1 January 2018 to 31 December 2018, a total of 475 appeals were filed, of 

which 401 cases were taken over from the previous calendar year and 74 appeals were filed in the 

period under review. Of the total number, 354 cases were settled and 121 were pending. In terms of 

the length of court proceedings, 21 cases were closed within 4 months, 38 cases were closed 

between 4 months and one year, and 62 cases were closed in more than one year. 

Graph no. 3a - analysis of the total number of appeals filed in the agenda in social security 

benefits (pension insurance) within the decision-making activity of the Administrative Division of the 

SCSR in the monitored period, including the percentage expression of the proportion of cases 

handled year-on-year. 

Graph no. 3b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the agenda in social security benefits (pension insurance). 
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113 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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Graph no. 3b114 
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2.4    Other social agenda (military and police pensions, judges' benefits, health insurance   
proceedings ...)  
Other agendas examined included other social agendas, social security matters, social 

benefits, military and police pensions, benefits for judges, prosecutors, health insurance 

proceedings, compensation under special regulations, social welfare and poverty subsidies … 

In the period from 1 January 2013 to 31 December 2013, a total of 435 ordinary appeals 

were filed, of which 123 cases were taken over from the previous calendar year, and 312 appeals 

were filed in the period under review. During the monitored period, 201 cases were processed and 

234 cases were not processed. In terms of the length of court proceedings, 68 cases were closed 

within 4 months, 124 cases were closed in the period from 4 months to one year and 9 cases were 

closed in a period of more than one year. 

In the period from 1 January 2014 to 31 December 2014, a total of 471 appeals were filed, of 

which 201 cases were taken over from the previous calendar year, and 270 appeals were filed in the 

period under review. Of the total number, 276 cases were settled and 195 were pending. In terms of 

the length of court proceedings, 63 cases were closed within a period of up to 4 months, 163 cases 

were closed in the period from 4 months to one year and 50 cases were closed in more than one 

year. 

In the period from 1 January 2015 to 31 December 2015, a total of 750 appeals were filed, of 

which 276 cases were taken over from the previous calendar year, and 474 appeals were filed in the 

period under review. Of the total number, 482 cases were settled and 268 were pending. In terms of 

the length of court proceedings, 106 cases were closed within a period of up to 4 months, 303 cases 

                                                           
114 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 



43 

 

were closed in the period from 4 months to one year and 73 cases were closed in more than one 

year. 

In the period from 1 January 2016 to 31 December 2016, a total of 663 appeals were filed, of 

which 482 cases were taken over from the previous calendar year and 181 appeals were filed in the 

period under review. Of the total number, 332 cases were settled and 331 were pending. In terms of 

the length of court proceedings, 14 cases were closed within a period of up to 4 months, 113 cases 

were closed in the period from 4 months to one year and 205 cases were closed in more than one 

year. 

In the period from 1 January 2017 to 31 December 2017, a total of 340 appeals were filed, of 

which 332 cases were taken over from the previous calendar year and 8 appeals were filed in the 

period under review. Of the total number, 37 cases were settled and 303 were not settled. In terms 

of the length of court proceedings, 2 cases were closed within a period of up to 4 months, 3 cases 

were closed in the period from 4 months to one year and 32 cases were closed in more than one 

year. 

In the period from 1 January 2018 to 31. December 2018, a total of 39 appeals were filed, of 

which 37 cases were taken over from the previous calendar year and 2 appeals were filed in the 

monitored period. Of the total number, 34 cases were settled and 5 were not settled. In terms of the 

length of court proceedings, 1 case was closed within 4 months, between 4 months and one year 1 

case was closed and 3 cases were closed in more than one year. 

Graph no. 4a - analysis of the total number of appeals filed in the other social agendas 

within the decision-making activity of the Administrative Division of the SCSR in the monitored 

period, including the percentage expression of the proportion of cases handled year-on-year. 

Graph no. 4b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the other social agendas. 
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115 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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2.5    Agenda in the field of free access to information  

Another of the examined agendas was the agenda in matters pursuant to Act No. 211/200 

Coll. on free access to information. 

In the period from 1 January 2013 to 31 December 2013, a total of 202 ordinary appeals 

were filed, of which 35 cases were taken over from the previous calendar year, and 167 appeals 

were filed in the period under review. During the monitored period, 93 cases were processed and 

109 cases were not processed. In terms of the length of court proceedings, 56 cases were closed 

within a period of up to 4 months, 4 cases were closed in the period from 4 months to one year, and 

no case was closed in a longer period of time. 

In the period from 1 January 2014 to 31 December 2014, a total of 406 appeals were filed, of 

which 93 cases were taken over from the previous calendar year, and 313 appeals were filed in the 

period under review. Of the total number, 199 cases were settled and 207 were pending. In terms of 

the length of court proceedings, 18 cases were closed within a period of up to 4 months, 169 cases 

were closed in the period from 4 months to one year and 12 cases were closed in more than one 

year. 

In the period  from 1 January 2015 to 31. December 2015, a total of 199 appeals were filed, 

of which all, t. j. 199 cases were taken from the previous calendar year. Of the total number, 22 

cases were settled and 177 were not settled. In terms of the length of court proceedings, all 22 

cases of appeals were closed within a period of one to two years. 

In the period from 1 January 2016 to 31 December 2016, a total of 69 appeals were filed, of 

which 22 cases were taken over from the previous calendar year and 47 appeals were filed in the 

period under review. Of the total number, 29 cases were settled and 40 were not settled. In terms of 

the length of court proceedings, 3 cases were closed within a period of up to 4 months, 27 cases 

were closed between 4 months and one year, and none were closed within more than one year. 

                                                           
116 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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In the period from 1 January 2017 and 31 December 2017, a total of 31 appeals were filed, of 

which 29 cases were taken over from the previous calendar year and 2 appeals were filed in the 

period under review. Of the total number, 11 cases were settled and 20 were not settled. In terms of 

the length of court proceedings, no case was closed within less than 1 year and 11 cases were 

closed within more than one year. 

In the period from 1 January 2018 to 31. December 2018, a total of 11 appeals were filed, of 

which all 11 cases were taken over from the previous calendar year. Out of the total number, 10 

cases were settled and 1 were not settled. In terms of the length of court proceedings, no case was 

closed within 4 months and between 4 months and one year, and 1 case was closed within more 

than one year. 

Graph no. 5a - analysis of the total number of appeals filed in agenda for free access to 

information within the decision-making activity of the Administrative Division of the SCSR in the 

monitored period, including the percentage expression of the proportion of cases handled 

year-on-year. 

Graph no. 5b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the agenda for free access to information.  
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117 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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2.6    Agenda in the field of competition and intellectual property rights 
Another of the examined agendas was the agenda of competition and intellectual 

property rights (decisions against the Antimonopoly Office (PMÚ - register Sžh / pu) and the 

Intellectual Property Office (ÚPV - register Sžh / uv). 

In the period from 1 January 2013 to 31 December 2013, a total of 49 regular appeals were 

filed, of which 25 cases were taken over from the previous calendar year, and 24 appeals were filed 

in the period under review. During the monitored period, 17 cases were processed and 32 cases 

were not processed. In terms of the length of court proceedings, 8 cases were closed in a period of 

up to 4 months, in the period from 4 months to one year 8 cases were closed and 1 case was closed 

in a period longer than one year. 

In the period from 1 January 2014 to 31 December 2014, a total of 28 appeals were filed, of 

which 17 cases were taken over from the previous calendar year, and 11 appeals were filed in the 

period under review. Of the total number, 18 cases were settled and 10 were not settled. In terms of 

the length of court proceedings, 3 cases were closed within a period of up to 4 months, 7 cases 

were closed in the period from 4 months to one year and 8 cases were closed in more than one 

year. 

In the period from 1 January 2015 to 31 December 2015, a total of 32 appeals were filed, of 

which 18 cases were taken over from the previous calendar year, and 14 appeals were filed in the 

period under review. Of the total number, 14 cases were settled and 18 were not settled. In terms of 

the length of court proceedings, 7 cases were closed within a period of up to 4 months, 3 cases 

were closed in the period from 4 months to one year and 4 cases were closed in more than one 

year. 

In the period from 1 January 2016 to 31 December 2016, a total of 30 appeals were filed, of 

which 14 cases were taken over from the previous calendar year and 16 appeals were filed in the 

                                                           
118 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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period under review. Of the total number, 21 cases were settled and 9 were not settled. In terms of 

length of court proceedings, 2 cases were closed within a period of up to 4 months, 39 cases were 

closed in the period from 4 months to one year and 7 cases were closed in more than one year. 

In the period from 1 January 2017 to 31 December 2017, a total of 21 appeals were filed, of 

which all, t. j. 21 cases were taken from the previous calendar year. Of the total number, 8 cases 

were settled and 13 were not settled. In terms of the length of court proceedings, all 8 cases were 

closed in a period of more than one year. 

In the period from 1 January 2018 to 31. December 2018, a total of 8 appeals were filed, all 

of which, i. e. 8 cases were taken from the previous calendar year. Of the total number, all 8 cases 

were handled. In terms of the length of the court proceedings, no case was settled within the 

monitored deadlines. 

Graph no. 6a - analysis of the total number of appeals filed in agenda for free access to 

information within the decision-making activity of the Administrative Division of the SCSR in the 

monitored period, including the percentage expression of the proportion of cases handled 

year-on-year. 

Graph no. 6b - analysis of the average length of court proceedings before the Administrative 

Division of the SCSR in the agenda for free access to information. 
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119 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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Graph no. 6b120 
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3 CONCLUSIONS 

In the introduction, I set myself the goal of analyzing the workload of the Administrative 

Division of the SCSR, as well as the overall pattern and speed of proceedings in the period 2013 to 

2017 and especially in 2018. The analyzed statistics and graphs resulted in the following 

conclusions: 

In 2018, there was a (significant in some agendas) decline in the analyzed agendas. This 

decrease is probably, in my view, due to the changes brought about by the new legislation. 

Specifically, under the new legislation, invalid public administration decisions are no longer 

reviewed; instead, only legal decisions challenged by the public administration. In the author's 

opinion, the introduction of a new special type of remedy in administrative court proceedings, 

namely a cassation complaint, also contributed to the reduction of the number of court proceedings 

in the analyzed agendas. A cassation complaint can challenge a valid decision of a regional court 

issued in administrative judicial proceedings. Administrative judicial proceedings have thus become 

single-instance proceedings in which, with a few exceptions, regional courts decide on 

administrative actions against public administration bodies. 

The decline in the agenda associated with the new legislation was reflected in most of the 

analyzed agendas, in contrast to previous years, to a significantly higher level of successful 

completion of agenda (resulting from individual percentages of the proportion of year-on-year cases 

in the graphs). On the other hand, the completion of a case before the SCSR is still characterised by 

                                                           
120 The author's own statistical data from the statistical reports sent by the Administrative Division of 

the SCSR. 
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relatively lengthy court proceedings. Gradual prolongation of the procedure before the 

Administrative Division of the SCSR can be observed in each of the analyzed agendas. 

While until 2015, in most cases of the analyzed agendas, the average length of court 

proceedings can be stated in the range from 4 months to one year, in each of the analyzed agendas 

the length of court proceedings in 2017 (sometimes also in 2016) is longer than one year. The year 

2018 shows the same results in terms of the length of proceedings in the trend of handling cases, 

most often in a period longer than one year. On the other hand, it can be stated that the increase in 

the average length of proceedings in selected agendas of the SCSR may also be caused by 

fundamental differences in individual proceedings, gradual increase in complexity of individual 

proceedings, and thus a certain causal connection can be established linked to increasing 

complexity of judicial review of administrative decisions. Although the exclusion of judicial review of 

invalid decisions at first sight reduced the burden on courts in terms of the number of cases 

challenged, it is clear from the analysis of the speed of regional administrative courts that the review 

of invalid decisions lasted on average up to half as long as infringement proceedings. 121 

Based on the performed analysis, it can be concluded that the new legal regulation of 

administrative court proceedings results in a reduced number of agendas and thus a significantly 

higher level of successful handling and completion of individual examined agendas of the 

Administrative Division of the SCSR. On the other hand, however, this positive trend has not yet 

been reflected (in 2018) in the faster processing of individual examined agendas of the 

Administrative Division of the SCSR, and thus the topic of relatively lengthy court proceedings and 

its relation to the right to have a decision issued within a reasonable time remains relevant. 
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Abstract: In order to secure access to justice for individuals, administrative decisions are subject to 

review by independent and impartial administrative courts. Therefore, the effectiveness and quality 
of an administrative procedure depends on the functional administrative judicial system. In the 
Slovak Republic, administrative court proceedings are unreasonably long. The author analyses 
statistic data provided by the Ministry of Justice to determine trends concerning the length of 
administrative court proceedings. In conclusion, the author argues in favour of the need for closer 
specialisation of judges at regional courts as well as the establishment of an independent Supreme 
Administrative Court.   
 
Keywords: Length of the Court Proceeding, Judges Specialisation, Administrative Court 

proceeding, Supreme Administrative Court. 
 
 
1 INTRODUCTION122 

The principle of legal certainty expresses the requirement for clarity, certainty and 

permanence of decisions made by public authorities, as well as the requirement for their 
enforcement by law in a reasonable time. 123  At the same time, this principle represents a 
conglomerate of several principles, such as the principle of legitimate expectations, the rei iudicatae 
principle and the praesumptio iuris tantum principle.124 The principle of legal certainty collides with 
the principle of fairness when there is doubt about the lawfulness of a decision that is already final 

and therefore no subject to ordinary remedies.  
The importance of judicial review of administrative decisions is undeniable. The 

Administrative Judicial Code has been already in force for over three years. The aim of the new 
legislation that brought significant changes in the decision-making process of administrative courts 
in Slovakia was to streamline and speed up judicial review of administrative acts, as well as to 
apply the principle of the procedural economy more consistently. Issuance of the court decision 
within a reasonable time has always been an Achilles heel of the Slovak administrative justice 
system. The fact that parties to administrative proceedings have to wait for months and in many 
cases for years for a review of a final administrative decision has a significant impact on the 
principle of legal certainty. 

The subject of this article is an analysis of the statistical data concerning a decision-making 
process among regional administrative courts as well as identification of trends related to the length 
of administrative court proceedings.  

 
 

 

                                                           
122 The Article was written as a part of the VEGA grant no. 1/0557/17 „Právne aspekty optimalizácie 
výkonu verejnej správy obcami ako subjektami verejnej správy“ awarded by the Scientific Grant 
Agency of the Ministry of Education, Science, Research and Sport of the Slovak Republic and the 
Slovak Academy of Science. 
123 The Judgment of the SC SR, file no. 10Sžk/36/2017, 26 September 2018. 
124 The Judgment of the SC SR, file no. 8Sžo/61/2016, 23 August 2018. 
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2 THE SIGNIFICANCE AND THE ESSENTIAL FUNCIONS OF THE ADMINISTRATIVE 
JUSTICE 

 The validity of a legal act causes its finality and immutability. It is a guarantee of the stability 
of legal relations established, altered or revoked by the decision of an administrative body. The rei 
iudicatae principle under which a final decision cannot be adjudicated applies not only to judicial 

procedures but also to decisions taken in administrative proceedings.125 
However, the legal order provides for remedies if there are serious facts that call into 

question the legality and fairness of an administrative decision, such as insufficient reasoning, error 
in assessing the facts or a fundamental breach of procedural conditions. 

In the Slovak Republic, also due to the membership of Slovakia in the European Union and 
the Council of Europe, the system of remedies of final administrative decisions has been 

developing throughout the years. This system consists of extraordinary remedies within an 
administrative proceeding (namely retrial and review outside of an appeal proceeding), protest of a 
prosecutor, judicial review under national law and international judicial review (the European Court 
of Human Rights and the Court of Justice of the EU). It is clear from the above, that the list of 
potential remedies is relatively broad. 

In general, extraordinary remedies shall be admissible only in exceptional cases. According 
to the European Court of Human Rights (hereinafter referred to as “ECtHR”) “the principle of legal 
certainty is not contradicted as far as it is used to correct miscarriages of justice”126 and “in order to 
rectify an error of fundamental importance to the judicial system.”127 

Over recent years, the importance of administrative justice has increased. According to R. 
Thomas, “alongside the criminal and civil justice system, the administrative justice system comprises 
a separate part of the broader justice system in its own right, the principal difference being that it 
concerns neither criminal prosecution nor civil liability, but administrative-legal decisions that affects 
individuals in the implementation of public policy.”128 

The main objective of guarantee of the administrative justice is the legality and legitimacy of 
decisions affecting the rights of individuals taken by administrative authorities. Judicial review of 
administrative decisions represents a means of achieving this objective. Affirmation of a decision by 
an independent and impartial judicial body may make it more acceptable to the adversely affected 
citizen(s). 129  The essence of justice, according to which “everyone should receive what they 
deserve”, applies equally not only to the outcome of a proceeding but also the procedural process 
itself. Therefore, the administrative justice has both procedural and substantive dimensions.130 

An efficient administrative justice system is an undoubted feature of the democratic maturity 
of a State since by introducing the administrative justice system the State expresses its intention to 
protect its citizens from itself. In other words, the control of the executive power by an independent 
and impartial court is part of the system of checks and balances, which ensures a balance between 
the three basic components of public authority powers.131 

Judicial review of administrative decisions represents a form of an external control of the 
public administration. Thus, a legal instrument allowing any person who claims his or her rights have 
been denied by a decision of a body of public administration to come to court to have the legality of 
the decision reviewed. In administrative court proceeding, “an administrative body will no longer 

                                                           
125 The Judgment of the SC SR, file no. 10Sžrk/2/2017, 27 April 2018. 
126  The Decision of the ECtHR in the case Ryabykh v. Russian Federation, application no. 
52854/99, 24 July 2003. 
127  The Decision of the ECtHR in the case Sutyazhnik v. Russian Federation, application no. 
8269/02, 23 July 2009. 
128  THOMAS, R. Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication. 
Oxford: Hart Publishing, 2011, p. 3. 
129 CANE, P. Administrative tribunals and adjudication. Portland: Hart Publishing, 2010, p. 215. 
130 ADLER, M. Understanding and Analysing Administrative Justice. In Administrative justice in 
context.  Oxford: Hart Publishing, 2010, p. 129. 
131 BARICOVÁ, J. – FEČÍK, M, - FILOVÁ, A. § 2 [Právo na súdnu ochranu]. In BARICOVÁ, J. [et al.] 
Správny súdny poriadok. Komentár. Bratislava: C. H. Beck, 2018, p. 19. 
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have an authoritative status but will have a status of a party to a proceeding with the same 
procedural rights and obligations as parties to the previous administrative proceeding.”132 

The essential function of an efficient administrative justice system includes the 

above-mentioned external control of the executive by the judiciary. Naturally, another function is to 
remedy unlawfulness and thereby provide protection to the individual rights and freedoms of natural 
persons and legal entities whose rights and freedoms may be affected. In addition, the 
administrative judiciary also serves as a means of unifying decision-making processes in public 
administration, and administrative courts provide an interpretation of uncertain and unclear legal 
norms and provisions contained within legislation. Moreover, administrative courts have the 
advantage of a better knowledge of legal aspects of the administrative process.133 

Undoubtedly, the efficiency of the administrative judiciary and the ability of administrative 
courts to fulfil the defined functions are affected by the speed of administrative court proceedings. At 
the same time, the length of administrative court proceedings is closely linked to the enforceability of 
law in society. 
 
3 ADMINISTRATIVE COURT DECISION-MAKING WITHIN A REASONABLE TIME 

 Decision-making within a reasonable time derives from the right to a fair trial and the right to 
an effective remedy, according to the provisions of the European Convention on Human Rights 
(hereinafter referred to as “ECHR”) and the Charter of Fundamental Rights of the EU.134 In the 
Slovak Republic, the right is stipulated in the Art. 48 of the Slovak Constitution according to which 
“everyone has the right to have his case tried in public, without undue delay…” Speed and the 

procedural economy as a basic principle of an administrative court proceeding is emphasized within 
the Art. 5 of the Administrative Judicial Code. 
 In determining whether a decision is still considered to be delivered within a reasonable time 
the ECtHR has refused to give the member states any legal rulings on what might be considered a 
standard length of proceedings. It has remained faithful to its practical approach and its commitment 
to weighing up all its established criteria according to the circumstances of each case and has never 
laid down precise rules on how much time a court should give to a case to avoid the threat of 
sanction from Strasbourg.135 Since the Neumeister v. Austria judgment of 27 June 1968, these three 
criteria have been applied consistently by the Court to both criminal and civil cases, in particular the 
complexity of the case, the conduct of the applicant and the conduct of the relevant authorities.136 
The König v. Federal Republic of Germany judgment added a further criterion, namely what is at 
stake for the applicant.137 
 Several different factors influence the length of court proceedings. Undoubtedly, the 

primary factor is the number of annually filed actions in proportion to the number of cases closed by 
an administrative court. Other factors include the number of judges dealing with the administrative 
agenda, the nature and structure of the agenda (e.g. social welfare, healthcare, tax matters, minor 
offences etc.), cases of causal jurisdiction (e.g. asylum law), the frequency of oral hearings as well 
as the personnel and technical support of the judges. 
 Origins of delays in court proceedings in general lay in an insufficient number of judges 

and judicial staff, inactivity of judicial authorities, shortcomings in procedural rules resulting in cases 
being systematically referred back to the courts for re-examination; repeated legal errors leading to 

                                                           
132 Ruling of the CC SR, file no. PL. ÚS 14/98. 
133 MARX, M. F. Comparative Administrative Law: The Continental Alternative. In University of 
Pennsylvania Law Review. Vol. 91, No. 2, 1942, p. 121. 
134  ZAGORC, Š. DECISION-MAKING WITHIN A REASONABLE TIME IN ADMINISTRATIVE 
PROCEDURES. In Hrvatska i komparativna javna uprava : časopis za teoriju i praksu javne uprave, 
Vol. 15 No. 4, 2015. p. 769. 
135 CALVEZ, F. – REGIS, N. Length of court proceedings in the member states of the Council of 
Europe based on the case law of the European Court of Human Rights. CEPEJ(2018) 26. p 11. 
136 The Decision of the ECtHR in the case Neumeister v. Austria, application no. 1936/63, 27 June 
1968. 
137 The Decision of the ECtHR in the case König v. FRG, application no. 6232/73, 28 June 1978. 
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the annulment of judgments. In administrative court proceedings, in particular delays are caused by 
latency attributed to non-judicial authorities as well as insufficient number of administrative courts.138  
 In the Slovak Republic, administrative courts are incorporated within the structure of general 
courts. The system of administrative courts consists of 54 district courts139, 8 regional administrative 
courts140 and the administrative division of the Supreme Court of the Slovak Republic (hereinafter 
referred to as “SC SR”). 141  Since the reform of administrative judiciary implemented by the 

Administrative Judicial Code in July 2016, the first instance decision rendered by a regional 
administrative court is final and subject to review by the SC SR following a cassation complaint. 
 
4 ANALYSIS OF THE DURATION OF ADMINISTRATIVE COURT PROCEEDINGS 

 The main purpose of administrative justice system is to guarantee unbiased, just and lawful 
decision-making process of administrative bodies. In order to maintain effectiveness of reviewed 
administrative proceeding, a following administrative court proceeding has to be without any 
unnecessary delays. However, as is evident from annual reports of Ministry of Justice,142 length of 
the proceeding is an issue in Slovak Justice System. Moreover, when we take a closer look at 
proceedings against the Slovak Republic before the ECtHR, during ten years from 2007 to 2016, 
ECtHR ruled violation in 184 cases out of which in 115 cases length of the proceedings was an 
issue. It means in over 62 per cent of cases the violation was caused by excessive length of 
proceedings.143  
 Especially in an administrative court proceeding, a speed of a proceeding is important. 
Otherwise, the parties have to wait for years for a final decision, such as a construction permit, a 
grant of a pension or an imposition of a fine.  
 
4.1 The length of administrative proceeding and following judicial review 

 To emphasise this issue, the author decided to analyse the length of all phases of the 
decision-making process in different spheres of public administration. Following graphs demonstrate 
the length of the whole procedure in months from the initiation of an administrative proceeding, 
through the second-instance administrative decision, petition of a file to the administrative court and 
finally, the decision on a cassation complaint of the SC SR. Of course, only a certain number of 
proceedings go through all four phases.  
 For the purpose of analysis, four different and common administrative spheres were chosen, 
namely building law, minor offences committed by natural persons, free access to information issues 
and social security law. For every area, five cases decided in 2018 were selected randomly. As you 
can see from the graphs, the analysis proved that the judicial review process always takes many 
times longer than previous administrative proceedings. On average, the court proceeding is 5 times 
longer than the previous administrative proceeding. Moreover, in the area of free access to 
information, the court proceedings take usually 30 to 45 times more than the previous administrative 
procedures. In other words, while administrative procedure in those five cases took from only 45 to 
75 days following administrative court procedure took from 3 years to 5 and half years. 

                                                           
138 CALVEZ, F. – REGIS, N. Length of court proceedings in the member states of the Council of 
Europe based on the case law of the European Court of Human Rights. CEPEJ(2018) 26. p 4. 
139 In the area of administrative law, district courts have jurisdiction only in less significant electoral 
matters. 
140 Regional administrative courts have jurisdiction in all matters that are entrusted to neither district 
courts nor the Supreme Court. 
141  The SC SR has a primary jurisdiction in matters of significant public interest, such as the 

dissolution of a political party and denial of a registration of a new church. 
142  Further see: Správa k stavu justície CEPEJ. November 2017. p. 83.In Slovak language 
accessible at: <https://www.justice.gov.sk/Stranky/Ministerstvo/Sprava-k-stavu-justicie.aspx> [cited 
26 January 2020] 
143 CALVEZ, F. – REGIS, N. Length of court proceedings in the member states of the Council of 
Europe based on the case law of the European Court of Human Rights. CEPEJ(2018) 26. p. 81 – 

84- 
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 There is no doubt that excessively long court proceeding adversely affects administrative 
proceeding itself. 
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Graph 1: The length of the proceedings in the selected building law cases. (source: own 
elaboration) 
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Graph 2: The length of the proceedings in the selected minor offences of natural persons cases. 
(source: own elaboration) 
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Graph 3: The length of the proceedings in the selected free access to information cases. (source: 
own elaboration) 
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Graph 4: The length of the proceedings in the selected social security law cases. (source: own 
elaboration) 
 
4.2 Differences in length of proceedings before regional administrative courts  

 Upon the request, the Ministry of Justice provided valuable statistical data of the length of 
proceedings before Slovak regional courts (hereinafter referred to as “RCs”) over the last 6 years. 

According to the data, a significant difference in the length of proceedings before the eight regional 
administrative courts is evident. While the administrative court proceedings decided in 2018 lasted 
on average over 29 months at the Bratislava RC, the proceedings at the RC in Banská Bystrica took 
nearly half the time, i.e. 15 months and 10 days. When we take a closer look at the average length 
of court proceedings closed in 2018 in general, proceedings lasted approximately 21 months 
(almost 2 years). In all regional courts, except for the one in Žilina, the average length of the court 
proceeding is slightly shorter. Supposedly, this positive trend is a result of the above-mentioned 
reform of the court procedure in 2016. 
  

 
Graph no. 5: The annual average length of administrative court proceeding before regional courts. 

(source: own elaboration) 
 

 Undoubtedly, there are objective reasons causing differences in the average length of 
proceedings before RCs. The vast majority of central state administration bodies (such as all the 
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ministries, national inspection bodies, Government Office and Public Procurement Authority), are 
located in the capital city. Hence, the RC in Bratislava has jurisdiction in all cases when such 
administration body acts as a defendant. Hence, the highest workload at the RC in Bratislava is 
justified. In 2018, 1.361 actions were filed in the RC in Bratislava. This number represents over 28 
per cent of all actions filed in all eight regional courts. 
 However, is the predominant jurisdiction of the RC in Bratislava also reason for the 
observably longer-lasting court proceedings? In order to answer this question, the author focuses on 
the number of judges deciding administrative cases. 
 Since the information on the number of RCs judges dealing with the administrative agenda in 
2018 is not available, in order to identify the exact number, the analysis of statistical reports of 401 
judges of RCs was required.    
 The key observation of this analysis is that in the Slovak Republic, most of the judges of RCs 
are not specialized in one agenda but they are deciding cases across different legal disciplines. 
Most of the judges dealing with the administrative agenda are also deciding civil or commercial 
cases to some extent. Unfortunately, this observation made it beyond possibility to determine the 
exact ratio between the number of judges deciding administrative matters with the number of 
annually brought actions at the RCs. The reason for this negative attitude is that since judges are 
not specialized solely on the administrative agenda, we do not have tools to measure objectively the 
exact number of administrative judges. From the statistical reports, we can only abstract the ratio of 
decided administrative cases and civil cases by a particular judge. However, we cannot measure the 
actual working time devoted to each of the two agendas.  
 Even though, the question stated above cannot be satisfactorily answered, the fact that most 
of the judges of regional courts do not entirely focus on the administrative agenda is significant.  
 
5 CONCLUSIONS 

 Administrative law governs a variety of different spheres of public administration, such as 
health care, education, state defence, environmental protection, transport, tax law, social security, 
electoral matters, etc. In my opinion, to ensure effective and speedy proceeding, specialization of 
judges in certain areas of administrative law is inevitable. 
 However, as was pointed out in the article, judges deciding administrative matters at regional 
courts are often deciding not only administrative matters but also civil cases. Moreover, judges at 
district courts rarely deal with administrative agenda since district courts have jurisdiction only in less 
significant electoral matters. The simplification of the transition from civil agenda to administrative 
law when judge advances from district to regional court is probably the only possible rationalisation 
of the situation when judges have to decide cases in administrative and civil matters at the same 
time.  
 In the current state, judges deciding administrative matters at regional courts need to have 
expertise in fundamentally different areas of administrative as well as civil law. This status is 
unsustainable given the fact that due to rapid development of a society the law becomes more 
difficult and complex every day. According to the opinion of the Consultative Council of European 
Judges “specialisation often stems from the need to adapt to changes in the law rather than from 
any deliberate choice. The constant adoption of new legislation, whether at the international, 
European or domestic level, and changing case-law and doctrine are making legal science 
increasingly vast and complex. It is difficult for the judge to master all these fields, while at the same 
time society and litigants demand more and more professionalism and efficiency from the courts. 
Specialisation of judges can ensure that they have the requisite knowledge and experience in their 
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field of jurisdiction.”144 Slovak judges also argued in favour of specialization on a certain branch of 

law.145 
 The Supreme Court of the Slovak Republic consists of four divisions, namely criminal, civil, 
commercial and administrative division. Judges of the administrative division of the SC SR are 
specialized solely on administrative agenda. Unfortunately, the Slovak Republic has not followed the 
trend in Europe in the form of establishment of an independent and separate Supreme 
Administrative Court. Before the reform of the court procedure a few years ago, scholars as well as 
judges had argued in favour of separate Supreme Administrative Court. Since the reform has 
already taken a place, it may seem pointless to call for a change. However, widespread enthusiasm 
for specialized administrative courts is evident in Europe and the number of countries with 
independent Supreme Administrative Court is rising (Finland, Sweden, Germany, Greece, Austria, 
Czech Republic, Poland, Switzerland, Portugal, Lithuania, Luxemburg and North Macedonia).146  
 The above-stated conclusions might be considered too vague by the reader. However, in 
order to formulate particular solutions and proposals de lege ferenda, further research steps need to 
be done. Firstly, we are planning to conduct online research addressed to Slovak judges to 
determine their attitude to narrow specialization. Subsequently, a comparative analysis of effects on 
the length of court proceedings in countries with specialized administrative courts is required. 
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Abstract: Administrative proceedings pursuant to the Act on Protection of Competition 148 have 

some specific features.  If one attorney represents more competing undertakings - parties to the 
agreement in the proceedings regarding cartel, the issue of possible conflict of interest may arise. It 
may also have effects on the proceedings and decision-making process. 
 
Keywords: cartel administrative proceedings, representation of multiple parties, conflict of interest 

 
1 INTRODUCTION 

The topic of 2020 Bratislava Legal Forum – “Advocate as a Guardian of the Rule of Law” led 
me to submitting a contribution closely related to this topic. The issue presented in this paper stems 
from the professional experience but the paper does not intend to judge the actions of other persons 
or the Slovak Bar Association. It should rather serve as a “food” for thought and maybe lead to more 
consciousness and awareness and hopefully more attention to the conflict of interest issues. 

Firstly, it should be explained why it can be an issue if one attorney (lawyer) represents more 
undertakings – that are rivals on the market, in one cartel proceedings. 

Antimonopoly Office of the Slovak Republic (hereinafter referred to as the “AMO”) is public 
administrative authority for protection of competition. AMO investigates agreements restricting 
competition, abuse of dominant position cases, controls mergers and is a coordinator of state aid.  
AMO has power to impose fines for the infringements of competition law and is also responsible for 
enforcement of art. 101 and 102 TFEU149. 

Cartel is an agreement or concerted practice between two or more competitors aimed at 
coordinating their competitive behaviour on the market or influencing the relevant parameters of 
competition through practices such as, but not limited to, the fixing or coordination of purchase or 
selling prices or other trading conditions, including in relation to intellectual property rights, the 
allocation of production or sales quotas, the sharing of markets and customers, including bid-rigging, 
restrictions of imports or exports or anti-competitive actions against other competitors150. Cartels are 
very harmful to competition and economy as well as consumers and they lead to increase of prices, 
reduce the choice and innovation.  

                                                           
147 The author is external PhD. student and also a director of the Legislative, Legal and International 
Affairs Division at the Antimonopoly Office of the Slovak Republic. The views presented in this 
Article are only those of the author and cannot be considered as the official view of the 
Antimonopoly Office of the Slovak Republic 
148 Act No. 136/2001 Coll. on Protection of Competition as amended (hereinafter referred as the 
“Act on Protection of Competition“) 
149 Art. 101 and 102 TFEU prohibit agreements restricting competition and abuse of dominant 
position where these infringements have effect on trade between member states. Each National 
Competition Authority in 27 EU member states is designated to enforce directly art. 101 and 102 
TFEU pursuant to EU Regulation No. 1/2003 and national law (law of the member state) 
150 Art. 2 (1) (11) of Directive (EU) 2019/1 of the European Parliament and of the Council of 11 
December 2018 to empower the competition authorities of the Member States to be more effective 
enforcers and to ensure the proper functioning of the internal market 
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As it stems from the definition of the cartel as well as the jurisprudence of the Court of Justice 
of the European Union, it is obvious that the communication among cartelists regarding their future 
business activities as well as exchange of information is prohibited. 

 
2 SPECIFICS OF CARTEL PROCEEDINGS RAISING (ESTABLISHING) ISSUE OF 

CONFLICT 

Lawyer representing more (competing) companies may find himself in conflict of interest (risk 
of conflict or real conflict) on several occasions during cartel proceedings due to specifics of the 
investigations as well as investigatory and decision-making tools and measures. 

 
2.1 Confidential information 

For the purpose of the cartel proceedings, information is gathered in order to establish the 
relevant market and/or for the purpose of understanding the functioning of the market, etc. When it 
comes to the assessment of a fine, specific data on sales is being asked and gathered to assess 
relevant turnover of each undertaking.151 Most of the information is of confidential nature. AMO is 
obliged to protect this information in the administrative file. The lawyer representing more competing 
companies concentrates this data and has an overview of this data for each and every undertaking 
he/she represents. The lawyer (or the law firm) will learn about internal operations of the 
undertakings, business strategies, weak and strong sides, etc. If the lawyer will continue to 
represent some of the undertakings in future in its business activities, he clearly cannot for that 
purpose forget the information he had at the disposal for the purpose of the proceedings. 

 
2.2 Different status/role of the undertaking 

Moreover, undertakings may play different role in the cartel; some are more active, some 
might have even initiated the cartel, some are more passive. This is relevant when it comes to 
setting a fine, since the passive cartelists can get reduction152, initiator on the other side will end up 
getting the adjustment of the fine. It is not always obvious from the evidence that competition 
authority is able to gather which undertaking played more passive or active role, however, cartelists 
themselves have that type of evidence to prove it. But would the lawyer representing the group of 
cartelists encourage the undertaking that played passive role to come up and gather this evidence, 
which might, with high probability, also show that other cartelist being represented by the same 
lawyer was more active or even initiator? Could such encouragement be conflicting? Of course, the 
lawyer can simply explain to undertaking concerned what the law says with professional approach 
avoiding the conflict. However, if undertaking colluded and played different roles, the lawyer will 
have to resolve such situation. 

 
2.3 Leniency programme 

Leniency programme is important investigative tool. Secret cartels are difficult to uncover 
without inside information from cartel participant. Leniency programme offers the undertaking that 
participated in cartel to come forward with evidence of cartel to the AMO. 153  If AMO is not 
investigating such infringement in the moment of application and the undertaking is the first to 
submit such evidence in the case, first leniency applicant may get immunity from the fine when it 
meets all other conditions of the programme such as cooperation with AMO throughout the 
investigation and proceedings, providing all the evidence and information (not destroying any 

                                                           
151 Methodology of calculation of fines for abuse of dominant position and agreements restricting 
competition of AMO at https://www.antimon.gov.sk/usmernenia-a-pokyny-uradu-antitrust/ 
152  So called mitigating and aggravating circumstances, art. 38 (3) of Act on Protection for 
Competition and points 20 to 28 of the Methodology of calculation of fines for abuse of dominant 
position and agreements restricting competition of AMO 
153 This kind of „whistleblowing“ programme offers also the possibility for undertaking that is no 
longer willing to continue in cartel or the new management wants to pursue different type of 
company policy  

https://www.antimon.gov.sk/usmernenia-a-pokyny-uradu-antitrust/
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evidence) as well as it discontinues participation in the agreement (cartel)154 and did not force other 
undertakings to become a member of the agreement. When AMO already has evidence about cartel 
at its disposal or has started the investigation, the undertaking may still come forward with evidence 
that has additional value to the evidence AMO already has and can “gain” up to 50% reduction of 
the fine that would otherwise be imposed. The reduction depends on the additional value that the 
undertaking submits to the existing evidence in the case. Moreover, if the cartel concerns bid-rigging 
practices, the prohibition of participation in public tenders for three years, which would otherwise 
apply, will not be imposed on leniency applicants. However, when one person is representing the 
group of cartelists, it is unclear what interests he/she represents and whether there is a group 
interest and no individual interests involved. Naturally, claimed motivation of the group – and also 
individual undertaking, would probably be to “get away” from the cartel investigation/conviction as 
they claim there is/was no agreement between them or there is no evidence proving this agreement. 
The representation by one lawyer may reduce this insecurity of companies (on which the “whistle 
blowing”/leniency programmes rely on) whether their rival will “blow a whistle”. If there is evidence 
proving cartel, the situation might be different for each individual undertaking which would probably 
benefit more from individual approach in order to use its right of defence most effectively. If the 
lawyer represents the group, is he/she able to encourage undertaking to apply for reduction? Or is 
his motivation to achieve success for all the group? Isn´t the lawyer already in the conflict of interest 
or is it still just a potential conflict of interest? If an undertaking decides to apply, there clearly is a 
real conflict of interest as the undertaking represented by a lawyer has to come forward with 
evidence against other cartelists as well. But isn´t already a “pre-leniency application” situation 
conflicting enough?  

 
2.4 Settlements 

Settlement or settlement submission means a voluntary presentation by, or on behalf of, an 
undertaking to AMO, describing the undertaking's acknowledgement of, or its renunciation to 
dispute, its participation in an infringement (cartel or vertical agreement or abuse of dominant 
position) and its responsibility for that infringement. Such acknowledgment of participation in cartel 
and acceptance of fine results in 30% reduction of fine and also allows AMO for a simplified/less 
administratively costly procedure toward this undertaking. Moreover, in bid rigging cartels the 
undertaking that settled gets one year prohibition of participation in public tenders instead of 
three.155 The situation in case of “group representation” is similar as in leniency. The possible 
incentives to apply for settlement of individual may benefit individual but “harm” the group 
representation. There clearly is a conflict when the individual undertaking applies for settlement but 
isn´t there already a conflict before? Objectively, there are justified reasons to doubt whether most 
effective defence is being delivered as, most probably, there is lack of motivation to encourage 
anybody from the group represented to apply. 

 
2.5 Assessment/calculation of fine  

The issue of confidential information as well as the “role” of the undertaking participating in 
cartel are explained above. However, other issues are involved in the assessment of fine as well. 
Companies are different, some are bigger, some smaller, some are “monoproduct” firms, some 
provide whole range of product and services, some make more money on public tenders, others 
don´t. For the purpose of calculation of fine, the “relevant turnover” is being established. Relevant 
turnover represents the value of the undertaking's sales of goods or services to which the 
infringement directly or indirectly relates in the relevant geographic area (Slovak Republic); normally 
this would be the sales made by the undertaking during the last full business year of its participation 
in the infringement.156 This means that usually, undertakings will have different relevant turnover 

                                                           
154 Please see Art. 38d of Act on Protection of Competition 
155 Art. 38h (3) of Act on Protection of Competition 
156 Point 6 of Methodology of calculation of fines for abuse of dominant position and agreements 
restricting competition of AMO at https://www.antimon.gov.sk/usmernenia-a-pokyny-uradu-antitrust/ 

 

https://www.antimon.gov.sk/usmernenia-a-pokyny-uradu-antitrust/
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and the final amount of fine depends a lot on how this relevant turnover is going to be established. If 
the lawyer should represent undertaking effectively, he would have to bring different arguments for 
each undertaking which might be contrary to what would be more “beneficial” for the undertaking. 
Sometimes the assessment of relevant turnover is straightforward but sometimes there are several 
ways to argue how to look at the issue. The situation is similar to previous ones - should the lawyer 
wait with the representation of the group until such “real” event occurs during proceedings or 
shouldn’t he act professionally and not even put himself and his clients into situation where he would 
have to “leave” the representation at least of some of the clients due to a conflict of interests in the 
very last stage of the proceedings? 

 
3 SAME/OPPOSING INTEREST – CONFLICT OF INTEREST. THEORY AND PRACTICE 

Two issues stem from the situations above: 
- existence of the same/opposing interest 
- real conflict and risk of conflict of interest. 

It is obvious, that there are many reasons for the AMO or any competition authority157 why 
not to accept a representation of more cartelists or at least to have doubts of the rightness of such 
representation. Obviously, the incentives for use of leniency programme or settlements are 
minimalized and the AMO may have also concerns on the security of confidential information that is 
being concentrated in one hands. (Of course, we presume that the attorney has only good intentions 
in taking such representation and therefore, we exclude possibility of exchange of information 
between cartelists through their lawyer and the possible issues related to “obstruction of justice”.) 

Has AMO power and the legal instruments to address this issue? 
Firstly, it should be reminded that the right of defence is the constitutional right and the free 

choice of the attorney to represent and defend one´s rights during the investigation and the 
proceedings is imminent part of it. AMO is also bound by the Art. 2 par. 2 of the Constitution of the 
Slovak Republic 158  and therefore, in line with legality principle can only act pursuant to the 
legislative provisions. 

 
3.1 Legal framework 

As mentioned above, AMO is an administrative authority acting pursuant to the Act on 
Protection of Competition and the Administrative Code of Procedure159. These, however, do not 
provide any guidance in this regard. Therefore, it is necessary to look at the provisions guiding the 
power of attorney pursuant to which the lawyer can represent specific undertaking in the 
proceedings before AMO. 

Power of attorney is regulated by the Civil Code160 which among other conditions explicitly161 
states that the interests of the proxy must not be in conflict with principal. In case of conflict, this 
power is considered as absolutely invalid. However, the jurisprudence requires the existence of the 
real conflict for such representation to be invalid. 

Similarly, the Act on the Legal Professions162 provides the obligation for the attorney to 
restrain from the representation when he/she provided services in the same matter to party whose 
interests are contradictory to the interests of party which requests the services. 

However, the Code of Conduct of the Slovak Bar Association regulates differently situation 
when it comes to the representation of clients by attorneys practicing in association (within one law 

                                                           
157 Competition authority is a term used for authority designated for application of art. 101 and 102 
of TFEU, i. e. authority for protection of competition (some authorities have further competences, 
such as consumer protection, public procurement, etc.) 
158 Act. No. 460/1992 Coll. Constitution of the Slovak Republic as amended 
159 Act. No.71/1967 Coll. on Administrative Procedure (Administrative Code) as amended 
160 Act No. 40/1964 Coll. Civil Code as amended (hereinafter „Civil Code“) 
161 Art 22 (2) of Civil Code 
162 Act No 586/2003 Coll. as amended 
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office). In that case the attorneys must not represent clients whose interests are contradictory or 
there is a risk that they might be contradictory during the provision of legal services163. 

While Civil Code and Act on the Legal Professions require a real conflict of interests, the 
Code of Conduct recognizes also the possible risk of contradictory interests but in situation of a 
representation of more attorneys from one law office.  

 
3.2    Conflict of Interest in other Code of Conducts 

Slovak Bar Association is a member of The Council of Bars and Law Societies of Europe 
(hereinafter referred to as “CCBE”) which also has a Code of Conduct, available at its website. 
Avoidance of conflicts of interest, whether between different clients or between the client and the 
lawyer, is one of the core principles of the Charter of Core principles of European Legal Profession 
of CCBE. This principle is further elaborated as follows: “For the proper exercise of his or her 
profession, the lawyer must avoid conflicts of interest. So a lawyer may not act for two clients in the 
same matter if there is a conflict, or a risk of conflict, between the interests of those clients. Equally a 
lawyer must refrain from acting for a new client if the lawyer is in possession of confidential 
information obtained from another current or former client. Nor must a lawyer take on a client if there 
is a conflict of interest between the client and the lawyer. If a conflict of interest arises in the course 
of acting for a client, the lawyer must cease to act. It can be seen that this principle is closely linked 
to principles (b) (confidentiality), (a) (independence) and (e) (loyalty).“. Moreover, para 3.2.1. of 
Code of Conduct of CCBE clearly states that lawyer may not advise, represent or act on behalf of 
two or more clients in the same matter if there is a conflict, or a significant risk of a conflict, between 
the interests of those clients. This applies to the lawyers practising in association (one law firm) as 
well. Why and what values are protected by prohibiting representation under the conflict of interest? 
Nicholson and Webb164, for instance, sustain that lawyers have four types of duties: a) to clients; b) 
to the administration of justice; c) to specific third parties and d) the general public. Duties to clients, 
are i) loyalty; ii) diligence; and iii) confidentiality. Loyalty itself is said to encompass its own set of 
duties, which are: x) zeal; y) integrity; and z) independence. 

It was interesting to explore how is the conflict of interest regulated in other countries in legal 
professions, mainly in the area of so called “client conflict of interest” or in other words conflict (or 
risk of conflict) between the interests of two or more clients that the lawyer is concurrently 
representing (so called concurrent representation) and conflict between the lawyer's duties to a 
present client and the lawyer's continuing duties to a former client (so called successive 
representation)165. Especially, I was interested whether the conflict is formulated as real or also as 
potential (risk of conflict) and whether there is any further regulation of conflict of interest that would 
give some guidance to situations that arise in cartel proceedings. It is very difficult do draw any 
conclusion as no further guidance is provided in most of the Codes of Conduct in EU countries and 
it is not possible to predict how the “conflict of interest” is interpreted and applied in practice. This is 
also due to the fact that the Code of Conduct cannot be read alone but in the context of the legal 
system and its traditions. 

It seems that not all Codes of Conduct refer explicitly to the risk of conflict of interest. 
Although the risk of conflict is not explicitly mentioned, it could be potentially interpreted within the 
conflict of interest which is established in every Code of Conduct (I was able to examine) and 
therefore, it is impossible to draw any conclusions or statistics. However, some interesting examples 
are worth noting. 

For instance, Danish Code of Conduct for the Danish Bar and Law Society provides that a 
lawyer may not assist a client in situations in which a conflict of interest has arisen or where there is 
an obvious risk of such a conflict arising. According to Danish Code of Conduct such situations 
always exist for example, when a lawyer assists clients in the same case if the clients have 
conflicting interests and such situations may also exist when a lawyer assists competing 

                                                           
163 Art. 4 (1) of Code of Conduct of Slovak Bar Association 
164 Donald Nicholson and Julian Webb, Professional Legal Ethics. Critical Interrogations, 1999, p. 
104 also in Mullerat, R. O.B.E.: LAWYERS' CONFLICTS OF INTEREST 
165 Mullerat, R.  
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companies166 . This also applies for lawyers practicing law as members of a joint practice, in 
corporate form.  

More elaborated principles and rules can be found in common law systems, in Codes of 
Conduct and documents for England and Whales, Scotland and those of American Bar Association.    

For instance, the SRA Standards and regulations (as of Nov 2019)167 which replaces the 

previous SRA Handbook/Code of Conduct of 2011 provides the following rules and conditions for 
representation with risk of conflict of interest: 

“You do not act if there is an own interest conflict or a significant risk of such a conflict. 
You do not act in relation to a matter or particular aspect of it if you have a conflict of interest 

or a significant risk of such a conflict in relation to that matter or aspect of it, unless:  
1. the clients have a substantially common interest in relation to the matter or the 

aspect of it, as appropriate; or 
2. the clients are competing for the same objective, 

and the conditions below are met, namely that:  
i. all the clients have given informed consent, given or evidenced in writing, 

to you acting; 
ii. where appropriate, you put in place effective safeguards to protect your 

clients' confidential information; and 
iii. you are satisfied it is reasonable for you to act for all the clients.“. 

 
Code of Conduct of American Bar Association also provides possibilities, rules and 

conditions – upon which it is possible act in client conflicting situations. There are also many articles 
dedicated to the issue of conflict of interest usually in commercial matters. 

In common law systems, also further regulation in “client conflicting representation” is 
foreseen, such as “Chinese walls”. Chinese walls is an information barrier, a technique that intends 
to allow professionals within the same firm to advise clients with conflicting interests with the aim to 
protect client confidentiality, so that the firm can handle conflicting clients.168 Mullerat  observes 
that in small jurisdictions, where there is a relatively small number of firms dealing with commercial 
clients, it is not uncommon for a firm to be instructed by two or more clients seeking a bid for the 
same project. There is clearly a potential conflict and an obligation to keep matters confidential, 
which may give rise to tension with the duty of disclosure. Unless some forms of information barriers 
(Chinese walls) are allowed, the firm may not act for conflicting clients and clients cannot have the 
lawyers of their choice. Something comparable happens in larger jurisdictions when the number of 
highly specialized firms in some sectors (like in finance) is small. Mullerat also notes that in addition, 
some lawyers tend to ignore or dissimulate conflicts or justify their plural intervention in spite of the 
conflict, quoting sol. Linowitz who exclaims: "Until recently, it would have been unthinkable that a 
lawyer would have interests that might conflict with those of his clients. Now, conflicts sometimes 
grow so severe that courts must remind lawyers that the privilege of confidentiality in 
communications between clients and lawyers exists to benefit the client, not the lawyer....".169 Some 
authors also suggest that Chinese walls are not a solution and it is of no guarantee that no 
information leaks. 

 
 
 

  

                                                           
166 Art. 3.2.1 of Danish Code of Conduct 
167 Solicitors and Regulation Authority Code of Conduct for Solicitors, registered European lawyers 
and registered foreign lawyers  
168 Mullerat, R., p. 24, 25; this may mean locked rooms for containing relevant documents, restricted 
access to certain parts of buildings and monitoring any person who enters those areas, written rules 
on maintaining confidentiality and separate teams working on the different sides to a matter, in 
addition, several "surveillance methods" for monitoring information. 
169 See Mullerat, R., p. 13 and Linowitz, M., The betrayed profession, 1994. 

https://www.sra.org.uk/solicitors/standards-regulations/glossary/#own-interest-conflict
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#conflict-of-interest
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#client
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#substantially-common-interest
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#client
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#competing-for-the-same-objective
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#client
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#client
https://www.sra.org.uk/solicitors/standards-regulations/glossary/#client


65 

 

3.3    Identification of the conflict  

However, all the above mentioned does not give the answer to the question - who decides 
whether there is real (or potential) conflict of interest and may the public authority – AMO deny the 
power of attorney in such cases and has it tools to intervene? 

Looking at different approaches on issue of conflict of interest an observation can be made: 
while in some jurisdiction “client conflicting representation” is strictly prohibited, some jurisdictions 
tend to establish rules and conditions when such representation is allowed. After what I have read 
and gathered and observed, I allow myself to say that “strict” prohibition may also be just a synonym 
for “loosen” or more lenient rules for where the conflict is really identified in practice without further 
guidance on it. 

According to disciplinary decision making practice of Slovak Bar Association,  the 
representation of  more clients  related to the same matter in different proceedings where the 
clients have opposite interests, in reality, however, their interests are the same and their actions are 
in consents and they are aware of the representation of the attorney, is not contrary the rules of 
conflict of interest.170 That is well understood. However, Slovak Bar Association did not see the real 
conflict of interest in specific cartel case proceedings since no real application for leniency or 
settlement was made by any of the clients represented. Its view on whether this is a significant risk 
of conflict of interest remains unknown. 

It seems that the identification of conflict of interest is rather complex issue, it is very 
subjective and can differentiate depending on the person looking at the problem, legal traditions,  
and may also vary according to level of general acceptance of breaches against certain morals and 
ethics in society. In some cases, conflict of interest is evident, when the interests are clearly 
opposing. In some cases, further information about the procedure, specific circumstances need to 
be understood in order to see the conflict of interest. 

Despite the fact, that Slovak legal framework seems to be strictly prohibiting “conflict 
representation”, it seems to be applied only for real existing conflict, not considering risk of conflict 
and without any rules or guidance for representation of competing companies. Some guidance on 
conflict of interest is given in family law, consumer protection law and criminal procedural law. 
However, there is very little literature concerning commercial matters and confidential information. 

Another problem is also the issue of identification what is the interest of the parties - 
companies in cartel proceedings. Why is it presumed that these companies have common interest? 
What are the incentives of the lawyer to represent more clients in same cartel proceedings? If we 
presume, that all the companies under investigation are innocent and they did not collude, would 
having the same lawyer171 help them better defend their rights? If there is no cartel agreement, 
there shouldn´t be need for coordination of arguments. Having the same opinion on the 
inadmissibility of evidence doesn´t necessarily mean a common interest. Maybe some arguments 
are only in favour of some companies and against others. It is also possible that when looking 
objectively on the case, the real interest of the party is the outcome with no fine and no infringement 
decision or lowest fine possible - individually (which may involve using leniency programme or 
settlement). There are justified doubts on whether the “no fine” outcome of the case of other 
companies is the concern for their competitor on the market; whereas, the lawyers concern is 
(should be – considering equal treatment) the same for all the companies. Coming back to some 
situations highlighted above, sooner or later, good lawyer will come across situation where the acts 
in favour of one party would be against the other. This would end up in inevitable change of 
representation, which would prolong the proceedings and hinder the effectiveness of one´s 
representation.  Shouldn’t this significant risk of conflict of interest along with consideration of all the 
mentioned arguments be enough to prohibit /or not undergo such representation in cartel 
proceedings?  

Right of defence is imminent part of guarantees of due process. Representation of competing 
undertakings in administrative cartel proceedings creates two issues – concern over objectively 

                                                           
170 See decision No. DS III.53/13:4420/2012, 29.11.2013 
171 even if it is the good/best one 
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effective and “conflict free” defence and the issue of confidentiality information gathered during 
proceedings.   

Since AMO is bound by legality principle which is embodied in the Code of Administrative 
Procedure, in order to avoid any potential misunderstanding and allow proper and effective exercise 
of rights of defence, I think that AMO should clarify (if it is not obvious from the power of attorney 
and administrative file) whether the undertaking concerned is aware of the fact that the attorney (law 
firm) is representing also its competitors in same proceedings, (possible) cartel participants, and 
maybe even explain that there is real (or potential) conflict of interest. The AMO should also clarify 
whether the undertakings concerned gave explicit consent to such representation. If this is not a 
case, AMO could reject such representation, as for example, it could be a serious obstacle for AMO 
to further pass confidential information of the client to such lawyer, if consent was not given. 

Pursuant to the art. 22 (2) of Civil Code the AMO could also reject representation in cases of 
conflict of interest on the basis that legal criteria for representations are not met, if there is a conflict 
of interest. It would be then up to the review court to assess whether this rejection was in line with 
law. 
  
4     CONCLUSIONS 

The purpose of this contribution was not to map or analyse all kinds of the conflict of interest 
but rather to point out a specific issue and present arguments that this issue should be looked at 
very seriously and carefully considered - both for the lawyer and the undertaking, whether to enter 
into and to agree with representation of competing companies in cartel proceedings. There are 
clearly matters in which the representation of competing companies does not raise any concerns 
and this contribution to the discussion should not be understood as a call for a general prohibition of 
representation of competing companies in general. However, I think that in cartel proceedings 
representing (almost) all the parties to the proceedings, there is very thin ice separating “safety” and 
“conflicting” side (if there is one)172. When analysing cases before the Court of Justice of the 
European  Union you would find it difficult to identify cartel review cases where different competing 
undertakings173 would be represented by the same lawyer or the law firm. Similarly, on the side of 
bigger law firms operating cross - border, the issue of taking on board a client that is a rival of 
existing client is taken very seriously. By interviewing some lawyers from law firms and 
representative from competition authorities outside Slovakia, 7 out of 7 said haven´t experience 
such situation in practice but they do not consider it appropriate/or in line with ethics. One replied 
the possible obstruction of justice should be also considered in the case. 

It is said - "Beauty is in the eye of the beholder". I don´t think the “conflict of interest” issues 
should be left for “the eyes of the beholder”. Ideally, law should be more clear and if there are 
different views, there should be more guidance. 
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Abstract: The general principles of administrative procedure should be taken into account in the 

process of applying the law by public administration bodies. The limit on the permissibility of 
breaking the linguistic interpretation of legal provisions, in view of those general principles, imposes 
on administrative authorities the obligation to observe the rule of law and respect human dignity. 
The interpretation of provisions of statutory law with the use of the rules of axiological interpretation 
justifies a correction of those provisions when the authority establishes beyond all doubt that 
otherwise it would lead to the effects contrary to the principle of rule of law and the principle of the 
inherent and inalienable human dignity. 
 
Keywords: administrative law; public administration body; general principles of administrative 

procedure; rule of law; human dignity; carer’s benefit;  
 
1 INTRODUCTION 

In the European legal culture, certainty and uniformity in the application of the law must be 
combined with the axiological flexibility. This is due to the specific features of the process of 
applying the law, which, by its very nature, should be geared to preserving the fundamental values 
of law. These values are primarily based on general principles of law, inter alia rule of law and 
human dignity. In some situations, it may therefore be necessary to adjust the strict statutory criteria, 
in order to protect the goods ranked higher in the hierarchy of protected values174.  

It therefore needs to be stated that, in compliance with the principles of European soft law, as 
expressed, inter alia, in the European Code of Good Administrative Behaviour, which were 
incorporated into the Polish Code of Administrative Procedure 175  on 12 May 2017 176  public 
administration bodies are obliged to interpret regulations in a friendly way (in dubio pro libertate - 
Article 7a), the principle of proportionality, the principle of impartiality, the principle of equal 
treatment (Article 8 § 1), the principle of legal certainty (protection of legitimate expectations - Article 
8 § 2). Regardless of this, it is the duty of administrative bodies to ensure the implementation of 
traditionally accepted general principles - especially the principle of legalism (Article 6), the principle 
of objective truth (Article 7), the principle of trust (Article 8 § 1), or the principle of swiftness of 
proceedings (Article 12).  

The aim of this paper is to draw attention to the role that can be played by the general 
principles of administrative procedure in so-called difficult cases to be resolved on the basis of 
administrative law. These rules both directly and indirectly influence the reading of strict rules of this 
law in situations in which there is a doubt as to the compatibility of the provisions which are the 
carriers of these rules with constitutional norms, which have the character of a guarantee for 
individuals. It should be stated, however, that an interpretation of the statutory provisions with the 
use of the principles of axiological interpretation, justifies a correction of these provisions only if the 

                                                           
174 See LESZCZYŃSKI, L.: Aksjologia w stosowaniu prawa [Axiology in the application of law]. In: 
KORYBSKI, A., LESZCZYŃSKI, L.:, Stanowienie i stosowanie prawa. Elementy teorii [Law-making 
and application of the law. Elements of theory], Warsaw 2015, p. 182.  
175 The Act of 14 June 1960 Code of Administrative Procedure, Journal of Laws of 2018, item 2096, 
as amended, hereinafter referred to as the Code of Administrative Procedure.  
176 Pursuant to the Act of 7 April 2017 amending the Act - Code of Administrative Procedure and 
certain other acts, Journal of Laws of 2017, item 935.  
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administrative authority finds, beyond any doubt, that the contradictory act grossly violates the rule 
of law and the principle of human dignity. 

 
2 BASIC VALUES OF LAW APPLICATION  

The rule of law is based on whether the recognition of rules of conduct as law  depends 
solely on the fulfilment of formal criteria or the recognition of the validity of established rules - as 
legal rules - is only possible if they comply with certain fixed, explicit values, even considering that 
these values may have been described differently in history. For this reason, neither a judge nor an 
employee of an administrative body making a decision can thoughtlessly trust in legalistic justice. 
Otherwise, as the history of European legal culture in particular shows, the idea of justice is 
annihilated177.  

From Article 2 of the Constitution, it can be concluded that all public authorities, including 
administrative bodies, are obliged to implement the principles of social justice in their decisions. 
Therefore, when the norms of statutory law do not meet the requirements of equity, and there are no 
sentient criteria of the fair law, the bodies applying the law are legally obliged to appeal to non-legal 
values. Even if in such a situation the results of the interpretation go beyond the literal 
understanding of the provision, such an interpretation, although it has the character of a so-called 
contra legem interpretation, leads to the restoration of the legal order defined by the word ius178.  

It is difficult to require full compliance with this obligation from employees of public 
administration bodies, due to the nature of their powers, which are within the scope of the exercise 
of the law, and not - at least in principle - in its creative interpretation, belonging more to the 
judiciary. This is not the case with judges, who should be distinguished not only by their high level of 
legal expertise and impeccable character, but also by the legal guarantees of independence. At the 
same time, it should be pointed out that the statutory law contributes to society. It perpetuates or 
should perpetuate positive, objectively understood ways of doing things and at the same time has 
the task of opposing ways of doing things that do not meet these characteristics. Among its norms, 
the most general norms, most often common to the whole system of law, are central to the 
assessment of whether individual regulations are applied "justly", fairly. These norms form an 
axiological nucleus in which, as in the electron cloud, values relevant to a particular administrative 
matter circulate. These values must be found by the judge or official who hears the case. They are 
derived from the general values of law, and their image is presented as a well-made photograph or 
a picture, a sculpture or even a musical piece. Some features of the fixed shape (even if it exists 
only in the artist's imagination) highlight the use of light, colour, sound, rhythm, etc., while others - 
less important - are omitted.  

Reading the right "code" of values requires from the entity applying the law an extraordinary 
experience and sensitivity, as well as diligence and patience. It is much easier for a judge or official 
to hide his considerations behind the veil of regulations which, although absolutely strict, are validly 
established and form part of the current legal system. It can be convenient to adopt such an attitude 
and evade the obligation to restore justice, especially when it does not require any effort, since it 
makes it possible to copy repeatedly reproduced patterns of inference which in many other 
seemingly similar cases were sufficient to "logically" conclude the inference.  

So why should the dilemmas described be addressed? Because they reveal a deeper 
problem, which is the importance of the general principles of administrative procedure, as an 
element determining the rational framework of the judicial freedom of public authorities.  
 
3 CERTAIN ISSUES CONCERNING THE GRANTING OF THE CARER’S BENEFIT 

Interesting insights into the issues discussed herein are provided by the cases of granting the 
right to carer’s benefit. This cash benefit is granted to a person who gives up a job in order to take 
care for an immediate family member with a disability. Therefore, it is generally accepted by the 

                                                           
177  See GOMUŁOWICZ, A.: Sędziowski aktywizm [Judicial activism]. In “Zeszyty Naukowe 
Sądownictwa Administracyjnego“ 2019, No. 6, p. 10-11.  
178 DZIEDZIAK, W.: O prawie słusznym. Perspektywa systemu prawa stanowionego [On fair law. 
The perspective of a a statutory law system], Lublin, 2015, s. 262.  
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administrative authorities that this benefit serves to support a person who does not have material 
security in the form of income from pension, disability pension and other benefits listed in Article 17 
§ 5 point 1 letter (a) of the Act on Family Benefits179. Consequently, a person who is granted one of 
such benefits is excluded from the circle of entities which can obtain a carer’s benefit. The 
authorities consider such an understanding of this provision to be an effect of a conscious social 
policy of the state which has considered it advisable to exclude the accumulation of benefits. A 
different interpretation of the provision in question would lead to the opposite conclusion being 
unacceptable. This would lead to a refusal to apply a clear provision of the AFB, which was not 
derogated from in the manner provided for by the law, e.g. through an appropriate decision of the 
Constitutional Tribunal, or to a change in this provision by introducing into the legal norm elements 
which were not included in it.  

It has been commonly accepted in the jurisprudence so far that the argument about a difficult 
financial situation of a party cannot lead to a change of this position. The AFB is based on a specific 
model of social security. It assumes that since a person receives a more certain benefit, such as a 
pension, determined from another social security system (the social insurance system), he cannot at 
the same time be entitled to a carer’s benefit paid under the social security system. The objectives 
of benefits granted under these systems are different and the principle is not to combine them. The 
common feature of persons seeking a carer's benefit is that they have lost income from employment 
because of care for a disabled person, and therefore this benefit cannot be granted when the carer 
has a social security income such as a pension, annuity, etc. It was stated that the AFB and the 
pension regulations do not provide for a choice between a carer's benefit and a pension, etc., or for 
the possibility of a surcharge to compensate for the difference in amount between these benefits, 
where the carer's benefit would be granted at a higher amount than the pension received. Article 69 
and Article 71 § 1 of the Constitution180 do not provide such grounds either. They are of a general 
nature and therefore not suitable for direct application. Moreover, the amount of the aforementioned 
benefits results from the concept of social policy of the state that is consciously adopted in the 
provisions of law181.  

This position has been questioned in the recent case law 182 . The courts indicate that 
although the process of interpreting legal provisions always begins with language directives, it 
cannot be limited to them. Functional and systemic directives may lead to the rejection of the results 
of a linguistic interpretation, even if the case-law establishes an understanding of the provision that 
approves these results. An interpreter may come to the conclusion that the understanding of a 
provision has changed as a result of the introduction of other provisions or a significant social or 

                                                           
179  The Act of 28 November 2003 on Family Benefits, Journal of Laws of 2020, item 111 as 
amended; hereinafter referred to as the AFB. 
180 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No 78, item 483 as 
amended.  
181 Instead of many, see the judgments of the Provincial Administrative Courts: in Warsaw of 25 
January 2017 (file no. I SA/Wa 1818/16), in Gliwice of 29 June 2017 (file no. IV SA/Gl 80/17), in 
Łódź of 22 September 2017 (file no. II SA/Łd 485/17), in Wrocław of 22 May 2019 (file no. IV SA/Wr 
105/19), in Opole of 29 October 2019 (file no. II SA/Op 314/19), in Gliwice of 9 December 2019 (file 
no. II SA/Gl 969/19) and the judgments of the Supreme Administrative Court of 6 April 2017 (file no. 
I OSK 2950/15) and of 20 April 2017 (file no. I OSK 3269/15). All cited judgments of the Provincial 
Administrative Courts and of the Supreme Administrative Court are available on the website of the 
the Supreme Administrative Court (http://orzeczenia.nsa.gov.pl).  
182  Instead of many, see the judgments of the Provincial Administrative Courts: in Gorzów 
Wielkopolski of 20 February 2019 (file no. II SA/Go 833/18), in Kraków of 11 April 2019 (file no. III 
SA/Kr 137/19), in Łódź of 11 December 2019 (file no. II SA/Łd 653/19), in Gliwice of 13 December 
2019 (file no. II SA/Gl 1234/19), in Poznań on 23 January 2020 (file no. IV SA/Po 824/19) and the 
judgments of the Supreme Administrative Court of 28 June 2019 (file no. I OSK 757/19) and of 8 
January 2020 (file no. I OSK 2392/18).  
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economic change183 . According to the courts, such a situation has occurred, which justifies a 
change in the understanding of the said provision. The arguments supporting this position are based 
on the following statements. 

First, Article 17 § 5 point 1 letter (a) of the AFB should be applied in cases where the scope 
of care prevents the carer from taking up employment. As a general rule, the benefit under 
consideration is a form of remuneration for persons who are under a maintenance obligation 
towards the disabled, in return for care combined with non-employment. This does not depend on 
whether the carer is entitled to a pension or not. In addition to this argument, it can be pointed out 
that the Polish law allows in some cases for drawing a pension and continuing employment.  

Secondly, this reasoning is based on a factual argument. The courts stated that in 2003, i.e. 
when the AFB had been passed, the amount of the carer’s benefit was PLN 420 and was lower than 
the lowest pension guaranteed by law. Since May 2014, this benefit amounted to PLN 800, which is 
slightly more than the lowest pension. At present, the carer’s benefit is about PLN 1,500, which is 
about 50% more than the lowest retirement pension and about 60% more than the lowest disability 
pension. As a result, it was stated that the intention of the AFB was that a carer should not receive a 
carer's benefit if he or she already receives a higher pension. It seems, however, that this 
conclusion is too far-reaching, because the Polish social security system is based on the concept 
that it is not possible to combine or to offset such benefits.  

Thirdly, it was noted that the dominant understanding of the analysed provision violates the 
principle of equality before the law, as it leads to differentiation of entities which have a common 
essential feature. This feature is the care of a disabled family member associated with quitting or not 
taking up employment. The courts stated that there are no rational grounds justifying the different 
legal situation of carers of disabled persons. This leads to deprivation of some of them of the right to 
the carer's benefit, because of the pension they receive, although it is lower than the carer's benefit.  

Fourthly, the courts consider as incorrect the case-law 184 which states that a person entitled 
to a retirement pension has partial compensation for giving up employment and that, therefore, the 
grant of a carer's benefit would result in him/her receiving two benefits on the same basis and would 
be in a more favourable position than those who are not entitled to a retirement pension. Justifying 
the opposite view, the courts pointed out that only then could the carer’s situation be considered 
more favourable if he or she receives the pension which is higher than the carer’s benefit.  

Fifthly, the government funds’ spending cannot be considered as an argument justifying the 
different legal situation of these entities. This is due to the fact that the state has recently introduced 
new programmes for financing families with children, granting aid also to wealthy families (inter alia 
parental benefit and benefit for starting the school year).   

The position presented above seems to be very interesting, especially since the application 
of the general rules of administrative procedure was supposed to lead to the guarantee of 
constitutional principles and values, in an unquestionable way. In fact, the argumentation of the 
courts is based on the adoption of the primacy of the principle of friendly interpretation of 
regulations, the principle of equal treatment and the principle of legal certainty (protection of 
legitimate expectations) over the formalistically understood principle of legality. The courts 
questioned the previous understanding of the AFB provision in question, indicating that the 
interpretation of Article 17 § 5 point 1 letter (a) of the AFB which wholly deprives of the right to a 
carer’s benefit the persons having an established right to a pension (annuity) in an amount lower 
than that benefit, violates constitutional values resulting from the principle of equality before the law 
(Article 32 § 1 of the Constitution), social justice (Article 2 of the Constitution), the obligation to 
provide special assistance to families in a difficult material and social situation (Article 71 § 1 
sentence 2 of the Constitution) and persons with disabilities (Article 69 of the Constitution). 

However, this position raises the following questions.  

                                                           
183 MORAWSKI, L.: Wykładnia prawa w orzecznictwie sądów. Komentarz [Interpretation of the law 
in the case law of courts. Commentary], Toruń 2002, p. 65.  
184 Instead of many, see the judgments of Supreme Administrative Court of 10 July 2018 (file no. I 
OSK 134/18).  
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First of all, contrary to the intentions of the courts, the above position introduces a state of 
uncertainty as to the correct amount of the carer’s benefit, paid from public funds. The consequence 
of any change in the amount of benefits mentioned in Article 17 § 5 point 1 letter (a) of the AFB, paid 
by the pension authorities, is the necessity to "recalculate" the carer’s benefit. This means that its 
amount - contrary to the assumption adopted in the AFB - is not fixed in principle. The legislature 
has introduced a fixed amount of the carer’s benefit, the amount of which is subject to annual 
adjustment by increasing the amount of this benefit by an adjustment factor calculated on the basis 
of a percentage increase in the minimum remuneration for work (art. 17 § 3, 3a, 3b, 3c and 3d of the 
AFB).  

Nevertheless, in this case, there will be complications, unforeseen by the legislature, in that 
the municipal authorities will have to carry out additional measures to verify ex officio the amount of 
family benefits paid. In order to avoid the risk of underpayment of the carer’s benefit, it seems that 
the authority should be responsible for ensuring that the amount of this benefit is correct. The 
authorities must therefore take ex officio appropriate measures to check the amount of the benefit 
paid to the recipient under another social security scheme. It should be noted that part of those 
benefits, unlike the carer’s benefit, has a variable amount depending on, inter alia, the period of 
employment proven by the claimant and the basis of assessment of social security contributions. 
This means that the amount of these benefits may change both from the claim of the beneficiary, 
e.g. by increasing the amount of the pension in connection with the conversion of the basis of 
assessment of this benefit. However, it should be borne in mind that the legislature has provided for 
an annual pension adjustment mechanism. These measures are taken independently of the will of 
the beneficiaries and result in an increase in these benefits. At the same time, which further 
complicates the matter under discussion, it will not always lead to a reduction in the amount of the 
carer’s benefit. On the other hand, the regulations of the AFB also provide for an annual adjustment 
of this benefit. This introduces significant complications for the municipal authorities. As a result, due 
to  law-forming decisions of administrative courts, additional tasks are imposed on these bodies, 
which are not expressed in the provisions of the AFB. What is more, in opinion of the author hereof, 
there is no doubt that the increase in the scope of these tasks requires additional public funds, 
which implies amending the AFB. It is not up to the administrative courts to resolve this issue.  

At the same time, it seems that this will lead to a number of complications in the system of 
financing family benefits. It is sufficient to point out only that in Article 33 § 2a point 1 of the AFB, the 
amount of the costs of carer’s benefits, included in the earmarked grant, is independent of the 
number of administrative decisions issued, even though such a mechanism for calculating those 
costs was adopted in Article 33 § 2a point 2 of the AFB in the case of another benefit’s granting (the 
parental benefit).  

One must consider where the limits of a favourable interpretation of the law lie in this case, 
especially since the above position of the case law undoubtedly leads to supplementing the 
statutory catalogue of social entitlements by way of judicial interpretation. It is important that such an 
understanding of the process of applying the law was strongly opposed by the Supreme 
Administrative Court’s resolution of seven judges of 9 December 2013, (file no. I OPS 5/13). It 
considered such a pro-constitutional interpretation of Article 17 of the AFB to be illegal, when it 
leads to the result clearly contradictory to its literal interpretation. Referring to its earlier 
jurisprudence 185 , the SAC stated that the provisions of Article 32 § 1 and Article 67 of the 
Constitution, which regulate the principle of equality and the right to social security, define the scope 
and forms of social security too generally, leaving considerable freedom for the legislature in this 
respect. In the SAC's opinion, "by supplementing or omitting some of the statutory prerequisites with 
reference to constitutional principles, the administrative court actually usurps the role of the 
Constitutional Tribunal", and violates the constitutional principles at the same time.   

                                                           
185 Among others, see the judgments of the Supreme Administrative Court: of 9 February 2011 (file 

no. I OSK 1710/10), of 10 May 2012 (file no.I OSK 2149/11), of 9 August 2012 (file no.I OSK 
329/12) and of 29 November 2012 (file no. I OSK 92/12). 
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The position expressed in the judgment of the Constitutional Tribunal of 26 June 2019, (file 
no. SK 2/17)186 cannot be omitted in this respect. This judgment entered into force on 9 January 
2020 and concerned the interpretation of Article 17 § 5 point 1 letter a of the AFB as regards one of 
the benefits listed in that provision - partial disability pension. The CT held that that provision, in so 
far as it prevents the grant of a carer's benefit for a carer who has a fixed right to a partial invalidity 
pension, is incompatible with the second sentence of Article 71 § 1 in conjunction with Article 32 § 1 
of the Constitution. Justifying this position, the CT stated that "the exclusion by the legislature of the 
possibility for a carer-granting pensioner to obtain a carer-granting benefit, and thus also charging 
the family of a disabled person with the costs associated with the care of the disabled person and 
depriving the disabled family member of social assistance in this respect, constitutes a 
disproportionate and unjustified differentiation. There are no grounds for excluding from the benefit 
persons who do not take up or who give up employment or other gainful activity in order to take care 
of a disabled person on the sole ground that they are entitled to a partial disability pension".  

It should be noted, however, that in a separate sentence to this judgment submitted by Judge 
Mariusz Muszyński, it was pointed out that, first of all, Article 71 § 1 and Article 32 § 1 of the 
Constitution cannot be independent models of control in proceedings concerning a constitutional 
complaint, as they do not express independent and sufficiently specified constitutional rights that 
could be enforced under the Constitution in this mode. Secondly, the judgment referred only to 
persons receiving a partial disability pension and thus led to discrimination against other persons 
providing care as listed in Article 17 § 5 point 1 letter (a) of the AFB in their entitlement to combine 
carer’s benefit with other benefits. At the same time, however, the judge stated that the 
argumentation put forward in that regard is so general as to justify also the opposite claim - the 
compatibility with the Constitution of the exclusion of certain persons from the circle of individuals 
entitled to carer’s benefits, especially if the auxiliary nature of social assistance is taken into 
account. Thirdly, in the judge’s opinion, the CT assessed the validity of the adopted regulation in this 
case, which it is not allowed to do, and at the same time failed to make due reference to the place of 
the contested provision in the social security system and the nature of social assistance. In 
conclusion, as indicated, the above judgment proves that the CT "entered into the competence of 
other public authorities which have constitutional and statutory tasks of shaping and conducting 
social and economic policy, including the development of the concept of social security system and 
assistance to families. The Court's judgment unduly encroached on the legislature's discretion and 
the Court did not provide sufficient justification for such action". 

In my opinion, however, it cannot be assumed that the administrative authorities, based only 
on the above mentioned judgements of administrative courts, are obliged to change their previous 
position on the above issue. Certainly, they could not be accused of grossly violating the general 
rules of conduct, including the principle of equality and the principle of friendly interpretation. As long 
as the above issue is not regulated in the Act in a manner consistent with the understanding 
adopted in the case law, the administrative authorities will most likely take decisions refusing to 
grant carer’s benefits in the situation described in Article 17 § 5 point 1 letter (a) of the AFB. The 
reason for this will probably also be the concern about the correctness of  public funds’ 
disbursement. This justifies the different political position of these bodies in relation to the courts, 
which are obliged to apply the generally binding provisions of law without any right to refuse to apply 
a provision of the statutory law inconsistent with the Constitution. Moreover, despite the changes 
taking place in the legal system, under the influence of the EU law, shaped to a large extent by the 
jurisprudence of the Court of Justice of the European Union, decisions of the national administrative 
courts are not the sources of law in the countries of positive law system. 

 
 
 
 

 

                                                           
186 https://ipo.trybunal.gov.pl/ipo/view/sprawa.xhtml?&pokaz=dokumenty&sygnatura=SK%202/17.  
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4 CONCLUSIONS 

Justice is a fundamental value for the democratic state, which is confirmed, inter alia, in 
Article 2 of the Constitution. The application of law by public administration bodies, based on this 
principle, is an inherent element of public service. The consequence of this is a statement that an 
official may not apply administrative law contrary to the rules of common sense. This obligation 
stems from the very essence of the law, as seen in Europe's centuries-old legal culture, which is a 
precept of the right mind. The official, when interpreting legal rules, should take decisions based on 
an understanding of those rules which guarantees the consolidation of that legal characteristic.  

This is not contradicted by the fact that the Code of Administrative Procedure does not 
directly refer to the political purpose of the administration's actions or even to the principle of justice. 
However, Article 7 of this Code expresses the criterion of "social interest", which is intended to link 
these political objectives with a social moral axiology. The second criterion contained in this article - 
"legitimate interest of citizens" - is of similar nature. It allows a combination of general and individual 
moral axiologies. 

At the same time, in order to avoid the unravelling of the system of law, it is necessary for the 
public administration to exercise moderation in an independent search for "new" solutions, 
especially if they are not obvious due to the results of the literal interpretation of the regulations 
imposing obligations on citizens or limiting their constitutionally protected rights. For this reason, the 
process of interpretation of the statutory law may lead to a correction of these provisions only if the 
administrative authority finds beyond all doubt that the conflicting act grossly violates the rule of law 
and the principle of human dignity. Only a clear conflict of linguistic understanding with the 
fundamental values resulting from these principles may justify, in exceptional cases, a different 
interpretation of a linguistically unambiguous legal norm187.  

It should be remembered that an important criterion for the selection of the results of 
interpretation, correct from the point of view of preserving general principles of law, including the 
general principles of administrative proceedings, may be the established line of jurisprudence of 
administrative courts and the CT. This does not mean, however, that in the process of applying the 
law by administrative bodies one can look for an understanding of legal norms in the case law 
completely freely. Due to the values resulting from the principle of legal certainty, it requires 
extraordinary caution to formulate unambiguous conclusions as to the refusal to apply the provision 
in whole or in part by administrative bodies. In principle, this is impossible. Article 175 of the 
Constitution states that the administration of justice in the Republic of Poland shall be implemented 
only by courts and not by administrative bodies. This provision is the ground for the obligation to 
attribute to general formulas of law a specific content, relativised to the factual state of an 
administrative case. Consequently, the judges are also entrusted with the power to creatively break 
through obvious - in the light of constitutional principles and values - errors within the meaning of the 
provisions of the statutory law. Thus, a judge may overrule - which a civil servant is not allowed to 
do - the legal regulation derived from the statutory law, justifying this by applying the Constitution188. 
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Abstract: A procedural institute called in the literature as "self-review of administrative decisions" 

(also called self-correction, self-revision or self-control) entitles the public administration body that 
issued the wrong decision to review its own decision without having to involve an appeal body in its 
assessment. The regulations governing the institute of self-control of decisions are, however, highly 
controversial and laconic, which leads to a number of practical doubts in their interpretation and 
application and hinders the use of this legal mechanism. In connection with the possibility of 
complaining about an self-review decision, this institute may significantly extend the administrative 
procedure, inhibiting the activation of the mechanism of proper control. The aim of the paper would 
be to present the issues related to the use self-control institute and the legitimacy of further 
self-control functioning in the Polish and other countries from the Visegrad Group legal systems. In 
addition, proposals for changes would be presented that could allow the operation of self-monitoring 
to be effective in practice. 
 
Keywords: administrative decision, self-control, Visegrad Group countries, appeal, effective 

administration 
 
 
1 INTRODUCTION 

The institute of self-control of an administrative decision gives the public administration body 
that issued an incorrect decision the possibility of correcting it without absorbing a higher-level body. 

Importantly, the applicant's application is not required for the use of self-review, which means 
that the authority can review its own decision ex officio. Therefore, after issuing a decision, the 
authority may change its position as to the legal assessment of an administrative case before it and 
decide again after a decision in connection with the objections raised in the appeal. 

The institute of self-control is intended to implement many general principles: speed and 
simplicity of conduct, instilling confidence in public administration bodies, the rule of law and taking 
into account the legitimate interest of citizens. 

The institute of self-control was established in the CAP (Code of Administrative Procedure) 
by each of the legislators from the Visegrad Group countries. The purpose of this speech is to 
compare the institute of self-control through the prism of legislative experience of the Visegrad 
Group countries, as well as to present solutions that would improve its application. 

Due to the fact that a decision issued in the course of self-review may be appealed, its 
application should take place only in those situations in which the authority granted the party's 
request in its entirety. Otherwise, it will lead to prolongation of the procedure, which in the light of the 
individual will have negative effect. 

Therefore, several questions should be answered: 
1. does the institute of self-control find application in current administrative matters and are 

there factors that limit the possibility of being used? 
2. is it applied correctly in the light of the CAP's general principles? 
3. is it possible to improve the self-control institute in the Visegrad Group countries in the light 

of current legislative, judicial and technical experience? 
In my opinion, the institute of self-control, especially in Poland, is not applied or applied in  

a wrong way. In particular, it is visible against the background of those first instance bodies whose 
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organisation of offices in the area of internal service of letters makes it impossible to issue a new 
decision on time. 

The aim of the paper is to present the issues related to the use self-control institute and the 
legitimacy of further self-control functioning in the Polish and other countries from the Visegrad 
Group legal systems. In addition, numerous interpretation discrepancies would be presented that 
have been developed in legal literature and in the case law of administrative courts. In addition, 
proposals for changes would be presented that could allow the operation of self-control to be 
effective in practice. To implement the above assumption, the formal-dogmatic and 
legal-comparative methods will be used189. The application of the above methods is justified by the 
adoption by national legislators various solutions in the scope of shaping and applying self-control 
institute. 

 
2 SELF-CONTROL IN THE POLISH CAP190 
2.1 Appeal and consent 

The basic condition for the condition of formal application of the self-control institute is that 
the first instance authority declares that the appeal was lodged by an authorised entity and that all 
formal conditions for admissibility of the appeal have been met. 

The appeal procedure is a complaint procedure, and therefore the lack of an appeal lodged 
by a party will result in the inability to verify the administrative decision in progress, and thus the use 
of self-control. 

The January 1980 amendment191 extended the possibility for the first instance authority to 
use the self-control institute to include situations where an appeal was lodged by one of the parties 
and the other consented to the annulment or amendment of the decision in accordance with the 
appeal request192. It concerns "those parties to whom the authority of the first instance served 
(announced) a decision and which notified of an appeal by one of the parties"193. The presented 

issue is connected with the instruction contained in art. 131 of the Polish CAP, which imposes on 
the authority of the first instance, through which appeals are lodged, the obligation to notify the 
parties about the exercise of the right of appeal by either party. The authority is obliged to provide 
such information to all parties involved in the proceedings before the authority of the first instance, 
as well as to those parties who did not participate in the first instance proceedings, but because of 
their interest or duty filed an appeal or reported participation in the appeal procedure. In addition, the 
administrative authority must also notify those parties whose existence the authority retrieves 
information from the case file or other available data194. 

It is worth adding that the consent expressed by the other parties should be clearly 
expressed (which does not raise any doubts, and moreover by means of an appropriate declaration 
of will submitted in writing or orally to the minutes)195. Lack of an appropriate statement will result in 
the inability to take self-control activities and forwarding the appeal to the appeal body. 

Also discussed is the issue regarding the initiative to obtain approval for a change or 
annulment of the decision and the date by which it should take place. There are two different views 
in the doctrine. The first assumes that the authority of first instance is required to take the necessary 

                                                           
189 Adopting methodological assumptions of the derivative theory (concept) (see ZIELIŃSKI,  
M. Interpretation of law. Principles, rules of guidance). 
190  Provisions 132 and 133 of the act of 14 June 1960 - Code of Administrative Procedure 
(Consolidated text, Journal of Laws of 2018 Item. 2096 with changes, hereinafter: Polish CAP). 
191 Act of 31 February 1980 on the Supreme Administrative Court and on amending the Act - Code 
of Administrative Procedure (Journal of Laws No 4, Item 8, hereinafter: the January 1980 
amendment). 
192 BIK, M. Autokontrola decyzji administracyjnej w ramach postępowania odwoławczego, s. 38; 
also judgment of Polish Supreme Administrative Court (hereinafter: Polish SAC) of 4 September 
1981, II SA 52/81, Legalis no. 34559.  
193 DAWIDOWICZ, W. Ogólne postępowanie administracyjne, s. 212.   
194 ISERZON, E. Postępowanie Administracyjne. Komentarz, s. 230.  
195 ADAMIAK, B. Kodeks postępowania administracyjnego. Komentarz, s. 503.   
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action, in a situation where all parties have not lodged an appeal, seeking to obtain the necessary 
consent196. The representatives of the second view argue that it is for the appellant to obtain 
permission to repeal or amend the decision 197 . Given that the administrative procedure is 
characterised by inequality of its participants. The first view should be accepted, as it is an equal 
element of the self-review decision issuing process, as is the mandatory consideration of the 
possibility of using self-control institute. With regard to the time limit within which consent should be 
given, it can be concluded that it would be advisable for this to occur until the appeal has expired. 
However, this would blur the differences between an appeal and consent198. W. Dawidowicz allows 
the possibility of giving consent after an appeal has been lodged, however, in his opinion, this could 
not lead to a violation of the seven-day period specified in art. 133 of the Polish CAP199. 

Administrative courts referred to the possible consequences of violating the 7-day deadline 
for lodging an appeal, or undertaking self-control without the required consent of the other parties to 
amend or revoke the decision taken in the case (in a situation where the appeal was brought only by 
one of the parties). In the judgment of 28 January 1986, the Supreme Administrative Court pointed 
out that "there are no grounds to revoke or amend the decision when an appeal was lodged by one 
of the parties, and the other parties did not agree. This means that the issue by the authority of first 
instance pursuant to art. 132 of the Code of Administrative Procedure, a decision revoking its own 
decision, in the event of an appeal being lodged by one party and the other party's disagreement 
with the revocation or amendment of the decision in accordance with the request for appeal, or also 
after the expiry of the seven-day period provided for in art. 133 of the Polish CAP - it is void of 
invalidity"200. 

 
2.2 Temporal aspect of self-control in administrative proceedings  

Currently, the greatest weakness of self-control institute in the Polish CAP is a date for its 
use and misapplication. In the context of terms for the use of self-control institute, the following 
process issues arise: 

 is it a gross violation of the law that the authority of the first instance does not forward the 
case file to the appeal body within 7 days, and that the self-review decision was issued in 
breach of that deadline? 

The provision of art. 133 of the Polish CAP provides that the authority of the first instance is 
obliged to send the appeal along with the case file to the appeal body within 7 days from the day on 
which it received the appeal, if it did not issue a new decision in the course of self-review. The 
starting date of the deadline is the date of receipt of the appeal. The issue of calculating the time 
limit for filing an appeal by all parties to the proceedings needs to be discussed. In the literature and 
doctrine the view has been established that in the event of a multitude of appeals, the date of 
application from the institute of self-control should be calculated from the date of filing the last of 
them201. In the actual state of affairs, the public administration body should refrain from taking all 
actions until receiving an appeal from the last party, or until the deadline for filing an appeal for the 
last party has expired202. One should fully support the view presented, because from  
a practical point of view, each party receives decisions at a different date. Accordingly, adopting  
a different solution would limit the party's right to appeal within a specified period. 

                                                           
196 ZIMMERMANN, J. Administracyjny tok instancji, s. 101-102.  
197 ŁASZCZYCA, G. Kodeks postępowania administracyjnego. Komentarz, LEX. 
198  PUŁŁO, M. Samokontrola w administracyjnym toku instancji na gruncie przepisów kodeksu 
postępowania administracyjnego, s. 481. 
199 DAWIDOWICZ, W. Postępowanie administracyjne. Zarys wykładu, s. 213. 
200  Judgment of the Polish SAC of 28 January 1986, II SA 2228/85, Central Database of 
Administrative Court Decisions (hereinafter: CDACD). 
201 BIK, M. op. cit., s. 45. 
202 ZIMMERMANN, J. op. cit., s. 86; also DAWIDOWICZ, W. op. cit., s. 213. 
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The subject literature also raises the issue of the possibility of exceeding the 
abovementioned deadline203. This is due to the fact that officials in Poland struggle to use the 
institute of self-control, in particular because of the short deadline for its application. In this regard, 
three areas related to incorrect or non-use of self-control institute can be identified: 

1) Ineffective organization of offices. Fear of official consequences; 
2) The development of incorrect practice in the application; 
3) The use of self-review in every case. 

 
Ad.1) and ad. 2) 

Currently there is a conviction that "it is simpler to send the appeal along with the case file to 
the second instance authority and transfer the burden of reviewing the case". The above state of 
affairs should be assessed negatively. It is worth noting that the practice used does not always 
depend on the organization of the official's work. If an official, due to an incorrect organisation of the 
office of a given authority, receives an appeal on the 6th or 7th day of the deadline, it would be 
unreasonable to require that clerk be able to fully read it and then draw up a substantive decision in 
a case that would be fully compliant with a request. However, due to potential service consequences 
that would result from violation of the deadline for submitting the appeal, officials are willing to opt 
out of self-control institute, thus putting self-interest over the applicant's interest. 
 
Ad. 3)  

Another erroneous practice is the use of self-control institute whenever an appeal against an 
administrative decision is received. The findings show that this practice is justified by the fear of the 
statistics in force kept by the supervisory authorities that examine the appealed decisions, as well as 
the personal consequences of the revoked decisions of the first instance bodies. Frequent use of a 
state administration body by art. 132 of the Polish CAP shows in this situation the weakness of its 
case-law and entails the need to provide this body with appropriate assistance. 

The jurisprudence and literature are dominated by the view that "the provision of art. 132 of 
the Polish CAP gives the authority of the first instance the right to 'self-control' decisions, but only if 
the provisions specified in § 1 and § 2 are met and provided that the deadline specified in art. 133 of 
the Polish CAP 7-day period specified in art. 133 of the Polish CAP is the statutory deadline after 
which the authority of the first instance to self-verify the decision expires. This means that from the 
date of expiry of the deadline laid down in art. 133 of the Polish CAP only the appeal body is 
competent to decide the case. Revocation of a decision pursuant to art. 132 of the Polish CAP, if 
any of the conditions laid down in § 1 and § 2 of this provision are not met, as well as if the statutory 
deadline of art. 133 of the Polish CAP is a gross violation of law"204. In the light of the above issue, 
there are also doubts as to whether a gross violation of law is the fact that the authority of the first 
instance did not transfer the case file to the appeal body within 7 days, and issued a self-review 
decision in breach of that deadline. In the opinion of A. Wróbel, the deadline specified in the 
provision of art. 132 of the Polish CAP is a statutory and abiding deadline, therefore, adopting the 
principle of a rational legislator, it should be recognized that also in this case there is a gross 

                                                           
203 BIK, M. op. cit., s. 44; also ZIMMERMANN, J. op. cit., p. 86; DAWIDOWICZ, W. op. cit., s. 21; 
WRÓBEL, A. Komentarz aktualizowany do ustawy z dnia 14 czerwca 1960 r. Kodeks postępowania 
administracyjnego (Dz.U.00.98.1071), LEX no. 519346; KRAWIEC, A. Autokontrola decyzji 
administracyjnej, s. 52-54. 
204  Judgment of the Polish SAC of 28 May 2008, II OSK 560/07, LEX no. 489629. W. 
Chróścielewski negatively referred to the above judgment, indicating that in the light of the 
interpretation used in the judgment in question, issuing each administrative decision after the 
deadlines specified in art. 35 of the Polish CAP with the omission of actions specified in art. 36 of 
the Polish CAP is also affected by the weight of nullity. "As a consequence, due to notorious 
violation of the deadlines for settling matters, most administrative decisions would be burdened with 
the disadvantage of invalidity under art. 156 § 1 item 2 of the Polish CAP“ (CHRÓŚCIELEWSKI, W. 
Związanie organu administracji publicznej własną decyzją a możliwość dokonania jej 
autoweryfikacji, s. 61). 
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violation of law205. Thus, it can be concluded that after the expiry of the period in question, a public 
administration body can only take a material and technical act consisting in forwarding the appeal 
together with the case files to the appeal body206. 

According to part of the doctrine and its own, if the authority of the first instance finds that the 
state of the case indicates a high probability of being able to settle it under self-control, it should 
take all measures to achieve it, even if the deadline is slightly exceeded within 7 days. The deadline 
indicated in the said provision is purely instructional. Revocation or amendment of the decision in 
the course of self-control made after the expiry of this period has no effect on the effectiveness of 
the decision. "Alternatively, this may be grounds for disciplinary or disciplinary liability of the 
employee guilty of this failure to meet the deadline"207. 

In the judgment of 16 February 2010, the Supreme Administrative Court assumed that the 
application of the self-control institute after the seven-day deadline of art. 133 of the Polish CAP 
violates the law, but it is not such a violation of law that could give rise to annulment of the issued 
decision208. 

It is also worth mentioning that the analysed date was also regulated earlier in art. 89 
paragraph 2 o.a.p.209 In the current legal status, this provision was a procedural provision, which 
has the character of lex imperfecta, because its violation does not have legal effects. If the delay 

caused by additional investigations aimed at determining whether there are reasons to change the 
decision, if even if the authority of the instance does not change its decision, the conducted 
investigation may contribute to a better investigation of the case, thereby facilitating the work of the 
appeal body. 
 
3 SELF-CONTROL IN THE SLOVAK CAP210 

The institute of self-review of decisions by the authority of first instance under the appeal 
procedure is provided for in the Slovak CAP since its adoption. This institute is regulated in § 57 of 
the Slovak CAP and is referred to in Slovak literature as autoremedurą211. The prerequisites for the 
application of self-control are similar to the ones specified in the Polish CAP. 

If the appeal has been successfully lodged, the first instance authority may issue a 
self-review decision, provided that the appeal in its entirety deserves consideration. The Slovak 
legislature - similarly to Polish law - has determined that it is unacceptable to issue a self-review 
decision granting the appeal only in part. 

The Slovak legislator has set a different deadline for forwarding the appeal together with the 
case files and their position to the higher authority - 30 days212. The Slovak administrative body has 
a 30-day period within which it may reconsider the case resolved by the contested decision, and 
therefore, in the case of a multitude of parties to the proceedings, it has sufficient time to obtain the 
consent of the other parties. 

The appeal is upheld by the first instance authority that issued the contested decision in the 
form of an administrative decision. This decision should meet the requirements specified in § 47 of 
the Slovak CAP.  

                                                           
205 WRÓBEL, A. op. cit. 
206 Judgment of the Provincial Administrative Court in Gorzów Wielkopolski of 28 August 2014, II 
SA/Go 529/14, Legalis No. 1059220. 
207 CHRÓŚCIELEWSKI, W. op. cit., s.. 61. 
208 Judgment of the Polish SAC of 16 February 2010, I OSK 1206/09, CDACD. 
209 Ordinance of the President of the Republic of 22 March 1928 on administrative proceedings 
(Journal of Laws No 36, Item 341, hereinafter: o.a.p). 
210  Act no. 71 of 29 June 1967 on Administrative Proceedings (Journal of Laws No. 27 with 
changes, hereinafter: Slovak CAP). 
211 SOBIHARD, J. Správny poriadok. Komentár, s. 5.  
212 Ibidem, s. 227.  
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It is emphasised in the literature that the institute of self-control suppresses the devolute 
effect of an appeal, however, the application of this institute does not exclude the principle of two 
instances. A judgment issued in the course of self-review may be appealed to a higher authority213. 

To sum up, it is worth mentioning that in the Slovak literature on the subject the phrase "the 
authority that issued the decision may recognize the appeal itself" is interpreted as a manifestation 

of the authority's authority to issue an autocontrol decision, and not its obligation - differently than in 
the Polish CAP214. Thus, the use of self-control is optional and not mandatory. 
 
4 SELF-CONTROL IN THE CZECH CAP215 

The institute of self-control was regulated in the provision of § 87 of the Czech CAP. The 
institute under review entitles the public administration body that issued the contested decision to 
verify it. However, in relation to the Slovak or Polish self-control, the Czech self-control was shaped 
in a slightly different way by the national legislator. 

As in the case of the Polish CAP, due to the principle of speed of proceedings and 
procedural economy, the use of self-control institute is treated in the category of obligation, not 
authorization216. Therefore, if the authority examines the appeal and determines its validity, it is 
obliged to reverse or amend its decision. It is worth mentioning that the same expression "the 
authority which issued the contested decision may revoke or amend it" is interpreted differently in 
the Czech and Slovak legal order217.  

The Czech legislature gave the appeal a formal nature, but also introduced a special kind of 
proof 218 . This results, inter alia, from the principle of concentration (§ 3 of the Czech CAP), 

according to which new evidence and facts indicated in the appeal will be taken into account only if 
the party could not raise them in the first instance proceedings (§ 82 sec. 4 of the Czech CAP). 

The provision of § 86 sec. 1 of the Czech CAP provides that the appeal is lodged through the 
first instance authority, which allows immediate analysis of your own decision. The basic condition 
for the use of self-review in the Czech CAP is that the claim referred to in the appeal is taken into 
account in its entirety. Otherwise, it will be inadmissible to amend or revoke the contested decision 
in whole or in part. The appeal is upheld by the first instance authority in the form of an 
administrative decision that should meet the conditions set out in § 68 of the Czech CAP. It is worth 
mentioning that while in the Slovak CAP the parties' right to challenge an self-control decision 
results from the general principle of an administrative decision being challenged, so in the case of 
the Czech CAP, the national legislator has established an independent provision (entitling to appeal 
the self-review decision) expressed in § 87 sec. 2 of the Czech CAP. 

Pursuant to § 88 sec. 1 of the Czech CAP, the authority that issued the contested decision, if 
the appeal is not accepted, is required to forward it together with the case file within 30 days. This 
date is the same as the date for the use of self-control institute. It should be mentioned that in the 
event that the appeal is inadmissible or has been lodged in breach of time, the authority is not 
entitled to use self-control. In this situation, the authority is obliged to forward the appeal along with 
the case files to the second instance authority, within 10 days of its receipt (§ 86 sec. 2 of the Czech 
CAP). 
 
5     SELF-CONTROL IN THE HUNGARIAN CAP219 

The provision of section 119 point 1 of the Hungarian CAP states that "the authority, if it finds 
on appeal that its decision is unlawful, shall amend or withdraw the decision in question. The use of 
the word "shall" by the Hungarian legislator in the English version of the Hungarian CAP indicates 
that the institute of self-control is not obligatory, but is only a kind of suggestion for its use. 

                                                           
213 Ibidem, s. 57. 
214 KUČEROVÁ, E. Správne konanie. Komentár, s. 120.  
215 Act No. 500/2004 Sb., the Administrative Procedure Code (hereinafter: Czech CAP). 
216 ONDRUS, R. Správní řád: nový zákon s důvodovou zprávou a poznámkami, s. 280. 
217 POTĚŠIL, L. HEJČ, D. RIGEL, F. and others, Správní řád. Komentář, s. 434-437. 
218 Dependent on the circumstances of initiating the proceedings - on application or ex officio. 
219 Act CL of 2016 on General Public Administration Procedures (hereinafter: Hungarian CAP). 



82 

 

In the case of the current Hungarian CAP there is no separate provision that would specify 
the deadline for the transfer or application of self-control institute. Due to the far-reaching process of 
simplifying the administrative procedure, the Hungarian legislator has set a general deadline, which 
applies in the absence of another, separate deadline to perform a specific procedural act. Section 
50 point 6 of the Hungarian CAP states that "where the time limit for the execution of  
a procedural step is not specified by an act or government decree, the authority, the client and other 
parties to the proceedings shall take action without delay, at the latest within eight days, for having 
the procedural step in question executed or the ruling adopted”. Thus, according to section 119 
point 3 of the Hungarian CAP, “if the authority refuses to withdraw the contested decision, or to 
amend, revise or supplement it consistent with the appeal, the authority shall refer the appeal to the 
authority of second instance - delegated by law - with all documents attached following the deadline 
for appeal '. In addition, the use of a general (not regulated separately) deadline for each procedural 
step leads to the conclusion that the deadline is instructional rather than procedural. Therefore, its 
violation will not affect the validity of the administrative act - self-review decision. 

It is worth mentioning that the Hungarian CAP from 2004 220  in section 102 point 5 
distinguished 2 periods during which the authority of the first instance authorised to use the institute 
of self-control: 8 days from the expiry of the deadline to lodge an appeal - or 15 days if the special 
body was obliged to participate in the procedure221. 

The above state of affairs in the scope of systematising procedural deadlines should be 
assessed positively, as it leads to a significant simplification of the administrative procedure, and in 
particular to its deformalisation. 
 
6 CONCLUSIONS 

Analysis of the institute of self-control in the Polish CAP and legislative solutions regarding 
the deadlines for its application in other countries of the Visegrad Group leads to the conclusion that 
each of the national legislators solved the problem of using self-control in a different way. This is 
particularly visible against the background of Hungarian experience, where there are currently 2 
terms to apply the institute in question. Undoubtedly, from all the Visegrad Group countries, the term 
in the Polish CAP is the shortest, which generates process problems discussed earlier in the scope 
of examination by the first instance bodies of appeals in terms of the possibility of using self-control 
institute, and also marginalizes the ideas of its use. In connection with the above, it would be 
reasonable to consider in the forum of the Visegrad Group countries the introduction of a uniform 
deadline, e.g. 14 or 15 days, which on the one hand would satisfy the principle of the general speed 
and efficiency of proceedings, in so far as it would allow the end of proceedings at the stage of 
public administration, and on the other hand, to deepen citizens' confidence in the body, as this 
would indicate that the body can see its mistakes and amend the decision as requested by the 
applicant. 

Another form of resolving the issue of appeals under the office's internal procedure would be 
to shorten the procedures for the transmission of letters from the moment the office receives the 
main office to the relevant substantive unit, excluding units whose involvement is not required. 

Due to the development of electronisation of public administration offices and registration of 
letters in the form of scans, which are placed in the central systems of a given office, an employee 
of the main office could transfer the electronic version of the appeal to the relevant professional 
employee at the stage of letter registration. And the paper version would be forwarded by the 
current internal delivery process. 

In view of the above, it should be recognised that the current model of the self-control 
institute does not meet the requirements of the legislator and society, which would allow for 
simplifying the administrative procedure and deepening trust from public administration bodies. In 
my opinion, the erroneous application of this institute even deepens the problem of excessive length 
of administrative proceedings, which is one of the biggest current deficiencies in the judicial activity 

                                                           
220 Act CXL of 2004 on the General Rules of Administrative Proceedings and Services. 
221 CSÁKI-HATALOVICS, G. B., LAPSÁNSZKY, A. Legal remedies in administrative proceedings,  
s. 441.  
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of public administration bodies. The main "victim" of improper operation of the authorities is a party 
to the proceedings, who’s rights to the efficient and effective administrative proceedings is violated. 
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Abstract: Author focuses on two-instance proceeding principle. He points out the possibilities of the 

subjects to the proceeding (e.g. parties to the proceedings) to extend the subject-matter of the 
procedure also during the procedure in appellate courts. Finally, the author evaluates whether this 
legal framework is adequate. 
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1 INTRODUCTION 

The two-instance proceeding principle define the administrative procedure in the Slovak 
Republic. Its impact on the whole procedure is significant. It allows the participants to extend the 
subject-matter of the procedure and bring the new facts until the final decision is issued.  

This system can influence the length, as well as obtaining and evaluation of evidence. This 
paper aims to analyze the pros and cons of the application of this principle in legislation and 
propose possible changes in the legal framework. The principal scientific methods applied are 
analysis, synthesis, and visual observation. 
   
2 THE LEGAL FRAMEWORK 

The legal framework of administrative procedure is laid down in the special rules and Law No 
71/1967 Coll. on the administrative procedure (Administrative Procedural Code) as amended 
(hereinafter referred to as the Administrative Procedural Code). The Administrative Procedural Code 
create a general legal framework which amends special laws. 

The Administrative Procedural Code entered into force on 1 January 1968. Since than it has 
been amended ten times. These amendments were not significant, due to which the Administrative 
Procedural Code is considered one of the most stable law in our legal system.  

In Section 53, the Administrative Procedural Code lays down the two-instance proceeding 
principle. Pursuant to Section 53, the participants have the right to file an appeal against every 
decision, except insofar as laid down in the particular rules. This provision creates the general rule, 
which allows appealing in most kinds of cases.  

It is essential to emphasis that the participants do not have an obligation to give the reasons 
for the filing appeals. Moreover, the appellate administrative authorities shall examine the whole first 
instance administrative decisions, irrespective of reasons mentioned by the participants. 

According to Section 32 of the Administrative Procedural Code, administrative authorities are 
responsible for collecting sufficient evidence. Under the Section 32 § (3) of the Administrative 
Procedural Code, participants are obliged to propose the proofs only to the extent of their 
statements. Moreover, there is no sanction for breaching this rule.  

The Administrative Procedural Code do not lay down the term for proposing the evidence 
from the participants. That allows them to file it until the end of the whole proceedings.  

It is also necessary to mention that administrative proceedings are built on the principle of 
unity. This principle means that the procedure is joint, which is usually closed by the final decision in 
force. In compliance with this principle, the participants can file new evidence also at the end of the 
appellate proceedings.  

According to the facts mentioned above, it is possible to state that administrative authorities 
are those to be hold accountable. The Administrative Procedural Code give the participants mainly 
the right, which they may apply within the entire proceedings. This system allows participants to 
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decide about the range and the time of proposing evidence from their side. It could have a negative 
impact, mainly on the length of the proceedings.  
 
3     THE PRINCIPLE OF PROCEEDINGS IN TWO INSTANCES WITHIN THE SYSTEM OF 

REMEDIES 

The two-instance proceeding principle has a long traditionand is in the same form for more 
than one hundred years. The difference is in the system of other remedies, which have been 
amended several times.  

The development of proceedings shows that number of measures, that can be used against 
administrative decisions increased. It resulted in the creation of four levels of review of these acts, 
which are final and in force. There are possibilities to examine the decisions by administrative 
courts, the court of cassation, Constitutional Court of the Slovak Republic, and in some matters by 
the European Court of Human Rights.  

The administrative courts and the court of cassation are part of the whole system of 
administrative justice. The authority to examine the administrative decisions is laid down in Section 
46, § (2) of Law No 460/1992 Coll. Constitution of the Slovak Republic as amended (hereinafter 
referred to as Constitution of the Slovak Republic). Under this provision, any person who claims that 
his or her rights have been violated by (administrative decision authority) a decision of a body of 
public administration may come to court to have the legality of the decision reviewed, save 
otherwise provided by Law.222  

The general legal framework of the administrative justice is in Law no 162/2015 
Administrative Judicial Code as amended (hereinafter referred to as Administrative Judicial Code). 
According to Section 29 of this Act, administrative courts decide in single-tier. The participants of the 
proceedings may challenge the decisions of these courts by cassation complaints. Although it is an 
extraordinary remedy, the reasons for filing are established broadly. Actually, most of the 
administrative court decisions can be challenged by the cassation complaint.223   

The Constitutional Court of the Slovak Republic decides complaints filed by individuals 
against the breaching of fundamental rights and freedoms by public authorities. This right is 
established in Article 127 of the Constitution of the Slovak Republic. Under this provision, the 
complaints are admissible if the jurisdiction to decide is not done to other courts. 

The European Court of Human rights decides complaints filed by any person, 
non-governmental organization, or group of individuals claiming to be the victim of a violation of the 
rights set forth in the European Convention of Human Rights or its Protocols. According to Article 35 
of the Convention, complaints may be filed after exhausting all remedies at the national level. 
Although the scope of this Act does not cover all administrative proceedings, it is always massive.   

Our legal framework establishes other measures for controlling administrative decisions in 
force, which may be used besides these remedies. They include retrial, reviewing a decision outside 
the appellate procedure or protest of a prosecutor. 
   
4     THE FASTNESS AND EFFECTIVENESS OF ADMINISTRATIVE PROCEEDINGS AND THE 

TWO-INSTANCE PROCEEDING PRINCIPLE 

The above analysis of recent legislation indicates that the complex system of reviewing 
administrative decisions has been established. Moreover, participants of administrative proceedings 
do not have an obligation to present the evidence at the beginning. It allows them to prolong the 
procedures. These facts lead me to consider possible changes that could be done in the current 
system in order to speed up administrative proceedings. The first is to interfere with the principle of 
unity. The second is to limit the proceedings in two instances in certain cases.   

 
 

  

                                                           
222 The English version of the Constitution of the Slovak Republic is available on the website 
https://www.prezident.sk/upload-files/46422.pdf, 8 June 2020.  
223 See in details Section 440 of the Administrative Judiciary Code.  
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4.1 The Interference with the Principle of Unity 

The principle of unity is very comfortable for the participants of the proceedings, although it 
may cause many complications to the administrative authorities. The administrative body is obliged 
to react to every activity of participant, irrespective of the stage of proceeding. 

As I mentioned above, the system allows participants to hide the evidence at the initial stage 
of the proceedings and use it at the end. The participants may consider it as an advantage, but it is 
not true.  

The long-lasting proceedings can be in the interest of some of participants. It is usually when 
the administrative authorities decide about the duties or when particular participants have the aim to 
prolong the decision about the rights of other participants. Generally, there is the public interest to 
decide as soon as possible. 

These facts make us rethink the current system. We should open the discussion about the 
replacement of the principle of unity with the time concentration.  

The administrative authorities should have all valid and necessary information at the 
beginning of the whole proceeding. Therefore, the participants and other involved subjects should 
present the facts and the statements at the beginning. It is unwanted when some entities hold the 
proofs in secret during the first instance procedure and show them after filing an appeal.  

Concerning this, it is appropriate to state the duty to present all facts, factual, and legal 
statements in the procedure before the first-instance authority. The appellate authorities should 
primarily control the legality and correctness of the decisions issued in the first-instance. They could 
make new evidence after knowing all information from subjects of the first-instance administrative 
proceedings. They may be obliged to add the first instance procedures but without surprise in the 
form of new facts from the participants and other subjects.  

The subject-matter of the discussion about the new legal framework may be about the 
time-limit for the presentation of the evidence in first-instance proceedings. However, I do not think it 
should be the case in every proceeding, to present the evidence at the initial stage. For instance, in 
matters of administrative punishment it may be necessary for the accused to wait for the other 
evidence and then present it. Predominantly, it would be the case in proceedings where the 
testimony is required.  

The time-limit for new evidence may be various. I offer one. 
Under Section 33 § (2) of the Administrative Procedural Code, the administrative authority is 

obliged to allow the participants to comment on the whole evidence and manners of finding. I think 
that the term could also be the last moment when the participants may adduce their evidence. The 
other evidence may be adduced exceptionally when the subject demonstrates that it was not able to 
provide them in time. 
 
4.2 The Limitation of Proceedings in Two Instances 

The character of some administrative proceedings opens the discussion about the necessity 
of two instances. It relates to procedures where the deciding-making authorities have enough 
legality to decide in single instance. I mean the bodies which may guarantee enough 
professionalism and independence. I focused on some which could fulfill these requests. 

One of them is the Council for Broadcasting and Retransmission. Its jurisdiction and 
organization are established in the second part of the Law no 308/2000 Coll. on broadcasting and 
retransmission and the amendment of the Law no 195/2000 Coll. on telecommunications as 
amended. 

Under Section 4 § (1), § (3), it is a legal entity. Its mission is to enforce the public interest in 
the exercise of the right to information, freedom of expression, and the rights of access to cultural 
values and education and to perform state regulation in the areas of broadcasting, retransmission, 
and the provision of on-demand audiovisual media services. 

The Council for Broadcasting and Retransmission consists of nine members. The National 
Council of the Slovak Republic elects them. The membership is the public function.  

The other one is the State Commission for Elections and Control of Funding of Political 
Parties. Under Section 13 of Law no 180/2014 Coll. on conditions for the exercise of the right to vote 
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and on the amendment to certain acts as amended, this commission is an independent body for 
controlling the funding of political parties and political movements.  

It consists of fourteen members. The President of the Constitutional Court of the Slovak 
Republic, the President of the Supreme Court of the Slovak Republic, the General Prosecutor, the 
President of the Supreme Audit Office of the Slovak Republic, and political parties elected to the 
National Council of the Slovak Republic delegate them.  

The next one is the Council of the Office for Public Procurement. Under Section 143 of the 
Law no 343/2015 Coll. on public procurement and on the amendment of certain acts as amended, it 
consists of nine members (hereinafter referred to as the Law on Public Procurement). These are 
President, vice-president, and six members appointed by the government.  

The competences of the Council of the Office for Public Procurement are in Section 146 of 
the Law of Public Procurement. The main is to decide appeals against some kinds of decisions of 
the Office for Public Procurement.  

These examples show that the legality of the decisions of some kinds of public authorities is 
high. These public authorities are usually collective bodies, which consist of relatively independent 
members. Moreover, these members should be professionals in particular areas.  

On the other hand, the courts usually decide in three-member panels. All judges are 
professionals and fulfill the requirement of independence.  

The number of deciding judges is smaller than the number of members of the mentioned 
administrative authorities. These bodies also should be independent. Moreover, the judges are 
professionals only in Law. Some members of the listed bodies are usually professionals in other 
branches. For instance, they can be economists, artists, etc.   

My thoughts do not direct to the removal of judicial examination of some kinds of 
administrative decisions. I think that this kind of control is still justified. Moreover, it fulfills the 
fundamental right for judicial protection. According to my opinion, it is possible to open a discussion 
about the limitation of the two-instance proceeding principle. Furthermore, some of the 
administrative authorities mentioned above act in particular types of cases in one instance 
procedures. 
 
5 LITERATURE REVIEW 

The mentioned problems are the subject-matter of the research of other scientists. More of 
them examine the relations between particular remedies. Also, scholars draw attention to the ties 
between administrative procedures and remedies. 

Josef Molek focuses on the fact that the administrative procedure and appellate procedure 
are the parts of one procedure. Therefore the participants are obliged to present the new facts and 
new evidence before the appellate bodies.224 

Peter Škultéty also confirms that. He also focuses on the possibility that in general, according 
to the principle of two instances proceedings, every administrative matter may be reviewed by the 
other authority in appellate proceedings.225  

Mariana Džačková proposes the limitation of the current jurisdiction of the appellate 
authorities in administrative proceedings. Under her view, the appellate authorities should not be 
eligible to prove. They also should not have the power to change the decisions of the first instance 
administrative authorities.226  

Ingrida Papáčová, Agniezska Skóra, and Mária Srebalová underline that the principle of 
proceedings in two instances has its place within the principles of administrative proceedings. It 
contributes to legal certainty.227 

                                                           
224 MOLEK, J., Všeobecné správne konanie, p. 81. 
225 ŠKULTÉTY, P. Správne konanie bez právnych nedostatkov, p. 44. 
226 DŽAČKOVÁ, M. Princíp právnej istoty pri preskúmavaní správnych rozhodnutí, p. 133. 
227 SKÓRA, A, SREBALOVÁ, M., PAPÁČOVÁ, Je dvojstupňové správne konanie stále prípustné 
v 21. storočí? Prípustnosť dvojstupňového správneho konania v súčasných právnych predpisoch, p. 
186.  
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Josef Staša from the Czech Republic pointed out that during the creating of the draft of the 
new Law for administrative proceedings existed the opinion that the separate action to the 
administrative court could replace the appeals against the central administrative bodies. Most of 
these bodies did not support this conception and wanted to maintain the status quo.228  
 
4 CONCLUSIONS 

The two-instance proceeding principle has a strong position in the historical development of 
administrative proceedings in the territory of the Slovak Republic. Moreover, the current legislation 
considers the appellate proceeding as a part of the whole administrative proceeding. The filling an 
appeal means that the administrative proceeding continues and that the appellate authority has the 
same competency as the first-instance administrative authority.  

This legal framework causes many problems. As I pointed out in this paper it gives the 
participants the possibility to be passive or intentionally prolong the proceedings. It harms the total 
length from the beginning to the final decision.  

Justness is not only the fight with the legislation. It is also the fight with time. Therefore, we 
should find the possibilities which could help us to shorten the proceedings with the same 
guarantees for the quality of the final decisions. In my view, one way is to break the two-instance 
proceeding principle in which the administrative authorities may guarantee sufficient independence 
and professionalism in one-instance decision making process. The second way is to set an 
obligation for the subjects of the proceedings to present all facts and legal statements in the first 
instance administrative proceeding. The appellate authorities should not replace the first instance 
administrative authorities.  
 
Bibliography: 
DŽAČKOVÁ, M. Princíp právnej istoty pri preskúmavaní správnych rozhodnutí. Dissertation Thesis. 

Comenius University in Bratislava. Faculty of Law. 2019. p. 133. 
MOLEK, J., Všeobecné správne konanie. Bratislava. Inštitút Ministerstva vnútra SSR pre národné 
výbory, 1981, p. 81. 
SKÓRA, A., SREBALOVÁ, M., PAPÁČOVÁ, I. Je dvojstupňové správne konanie stále prípustné 
v 21. storočí? Prípustnosť dvojstupňového správneho konania v súčasných právnych predpisoch. In. 
Právoplatnosť správnych rozhodnutí. Právna istota vs. legalita. Bratislava: Comenius University in 
Bratislava, Faculty of Law, 2018, p. 179 – 187, p. 186.  
ŠKULTÉTY, P. Správne konanie bez právnych nedostatkov. Košice: Calypso, 2001, p. 44. 

 
Contact information: 

doc. JUDr. Juraj Vačok, PhD.  
juraj.vacok@flaw.uniba.sk 
Univerzita Komenského v Bratislave, Právnická fakulta 
Šafárikovo námestie 6 
810 00 Bratislava 
Slovenská republika 
 

 

 

 

 

 

 

 

                                                           
228 Josef Staša sent me this information by e-mail on 19 June 2020.  



89 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

S y m p o s i a ,  c o l l o q u i a ,  c o n f e r e n c e s  

 

ASPECTS AFFECTING THE QUALITY OF ADMINISTRATIVE PROCEDURE 

AND DECISION-MAKING 

 

Collection of Papers from the International Academic Conference held at the 

Comenius University in Bratislava, Faculty of Law on 6th and 7th of February 2020. 

 

© Comenius University in Bratislava, Faculty of Law, 2020 

 

ISBN 978-80-7160-554-6. 


