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• White Paper: Completing the Internal Market
(1985)
– Task to remove physical, technical and tax barriers to
free movement of goods, services, persons and capital

• Single European Act (1986)
– Deadline to achievment of the goal (creation of the
Internal Market) : 1992
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ARTICLE 3 TEU
• The Union's aim is to promote peace, its values and
the well-being of its peoples.
• The Union shall offer its citizens an area of freedom,
security and justice without internal frontiers, in
which the free movement of persons is ensured in
conjunction with appropriate measures with
respect to external border controls, asylum,
immigration and the prevention and combating of
crime
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The Union shall establish an internal market.
It shall work for the sustainable development of
Europe based on
- balanced economic growth and price stability,
- a highly competitive social market economy, aiming
at full employment and social progress, and
- a high level of protection and improvement of the
quality of the environment.
It shall promote scientific and technological advance
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ARTICLE 26(2) TFEU
The internal market shall comprise an area
without internal frontiers in which the free
movement of
- goods,
- persons,
- services and
- capital
is ensured in accordance with the provisions of the
Treaties.
9

.

FREE MOVEMENT OF GOODS
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LEGAL BASIS
ARTICLE 28 TFEU
The Union shall comprise a customs union which
shall cover all trade in goods and which shall
involve the prohibition between Member States
of customs duties on imports and exports and of
all charges having equivalent effect, and the
adoption of a common customs tariff in their
relations with third countries.
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ARTICLE 29 TFEU
Products coming from a third country shall be
considered to be in free circulation in a Member
State if the import formalities have been
complied with and any customs duties or
charges having equivalent effect which are
payable have been levied in that Member State,
and if they have not benefited from a total or
partial drawback of such duties or charges.
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ARTICLE 30 TFEU
Customs duties on imports and exports and
charges having equivalent effect shall be
prohibited between Member States. ,
This prohibition shall also apply to customs
duties of a fiscal nature
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ARTICLE 34 TFEU
Quantitative restrictions on imports and all
measures having equivalent effect shall be
prohibited between Member States.
ARTICLE 35 TFEU
Quantitative restrictions on exports, and all
measures having equivalent effect, shall be
prohibited between Member States.
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ARTICLE 36
The provisions of Articles 34 and 35 shall not
preclude prohibitions or restrictions on imports,
exports or goods in transit justified on grounds of
public morality, public policy or public security; the
protection of health and life of humans, animals or
plants; the protection of national treasures
possessing artistic, historic or archaeological value;
or the protection of industrial and commercial
property. Such prohibitions or restrictions shall
not, however, constitute a means of arbitrary
discrimination or a disguised restriction on trade
between Member States.
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ARTICLE 37 TFEU
• Member States shall adjust any State monopolies
of a commercial character so as to ensure that no
discrimination regarding the conditions under
which goods are procured and marketed exists
between nationals of Member States
• The provisions of this Article shall apply to any
body through which a Member State, in law or in
fact, either directly or indirectly supervises,
determines or appreciably influences imports or
exports between Member States. These
provisions shall likewise apply to monopolies
delegated by the State to others.
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ARTICLE 110 TFEU
• No Member State shall impose, directly or
indirectly, on the products of other Member
States any internal taxation of any kind in excess
of that imposed directly or indirectly on similar
domestic products.
• Furthermore, no Member State shall impose on
the products of other Member States any
internal taxation of such a nature as to afford
indirect protection to other products.
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APPLICATION OF THE TREATY
• Provisions of the Treaty shall be applied only
when specific harmonisating legislation does
not exist.
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• V niektorých iných prípadoch špecifickejšie
pravidlá zmluvy,
• ako napríklad článok 110 Zmluvy o fungovaní EÚ o
ustanoveniach týkajúcich sa daní,

ktoré môžu obmedzovať vnútorný trh,
prevažujú nad všeobecnými ustanoveniami
článkov 34 – 36 Zmluvy o fungovaní EÚ.
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(C-309/02 Radlberger Getränkegesellschaft a S. Spitz)
• Where secondary legislation is relevant, any national
measure relating thereto must be
• assessed in the light of the harmonising provisions and
not of those of the Treaty (2).
• This is due to the fact that harmonising legislation can
be understood as substantiating the free movement of
goods principle by establishing actual rights and duties
to be observed in the case of specifi c products.
Therefore, any problem that is covered by harmonising
legislation would have to be analysed in the light of
such concrete terms and not according to the broad
principles enshrined in the Treaty.
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• In every instance in which harmonizing legislation
cannot be identified, Articles 34–36 TFEU can be
relied on.
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SUBSTANTIVE SCOPE
• Articles 34 and 35 TFEU cover all types of imports
and exports of goods and products.
• The range of goods covered is as wide as the range
of goods in existence, so long as they have
economic value:
7/68 Commission/Italy:
„by goods, within the meaning of the Treaty, there
must be understood products which can be valued
in money and which are capable, as such, of
forming the subject of commercial transactions “.
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• 7/78 Thompson
– Works of art must be seen as goods

• C-358/93 Bordessa a i
– Coins which are no longer in circulation as currency
would equally fall under the definition of goods, as
would bank notes and bearer cheques, although
donations in kind would no.
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Case C-393/92 Almelo/Energiebedrijf Ijsselmij
– Waste is to be regarded as goods even when it is
non-recyclable, but the subject of a commercial
transaction.
– Electricity and natural gas (C-159/94) count as goods,
but television signals (155/73) do not.

• It can be legally important to draw a distinction
between goods and services.
Case C-97/98 Jägerskiöld
• While fish are certainly goods, fishing rights and
angling permits are not covered by the free
movement of goods principle, but constitute the
‘provision of a service’ within the meaning of the
Treaty provisions relating to the freedom to
provide services
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• The object of free movement is goods which are
in free circulation. This is also the case for
products originating in the third countries where
the import formalities and the customs duties
paid have been fulfilled in a Member State and
for which refunds have not been made.
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TERRITORIAL SCOPE
• Within the territory of the Custom Union (Art. 28
TFEU)
• EU, EEA,Monaco, some territories of the United
Kingdom which are not part of the EU (Akrotiri
and Dhekelia, Bailiwick of Guernsey, Bailiwick of
Jersey, and the Isle of Man). Andorra, San
Marino, and Turkey (certain goods)
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PERSONAL SCOPE
• Articles 34–36 TFEU deal with measures taken by the
Member States
Joined Cases C-1/90 and C-176/90 Aragonesa de
Publicidad Exterior and Publivía:
‘Member States’ has been interpreted broadly to
include
– all the authorities of a country, be they central authorities,
– the authorities of a federal state or any other territorial
authorities
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• The requirements laid down by these articles
apply equally to law-making, judicial or
administrative bodies of a Member State.
• This evidently covers measures taken by all
bodies established under public law as ‘public
bodies’.
• The mere fact that a body is established
under private law does not prevent the
measures it takes from being attributable to
the state.
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Joined Cases 266/87 a 267/87 R/Royal
Pharmaceutical Society of Great Britain:
• measures taken by a professional body which
has been granted regulatory and disciplinary
powers by national legislation in relation to its
profession may fall within the scope of Article
34 TFEU.
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249/81 Commission/Ireland (Buy Irish):
• the activities of bodies established under private
law but which are set up by law, mainly financed
by the government or a compulsory contribution
from undertakings in a certain sector and/or from
which members are appointed by the public
authorities or supervised by them can be
attributed to the state.
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C-470/03 AGM-COS.MET SRl
• the Court even seemed to acknowledge that
statements made publicly by an official, even
though having no legal force, can be attributed to
a Member State and constitute an obstacle to the
free movement of goods if the addressees of the
statements can reasonably suppose, in the given
context, that these are positions taken by the
official with the authority of his or her office.

31

• Although the term ‘Member State’ has been
given a broad meaning, it does in general not
apply to ‘purely’ private measures, i.e.
measures taken by private individuals or
companies.
• Finally, by virtue of settled case-law, Article
34 TFEU applies also to measures adopted by
the EU institutions.
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CROSS-BORDER TRADE
• According to its wording, Article 34 TFEU applies
to obstacles in trade ‘between Member States’.
• A cross-border element is therefore a
prerequisite for evaluating a case under this
provision.
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• The conditions for meeting the cross-border
requirement are straightforward.
• It is sufficient that the measure in question is
capable of indirectly or potentially hindering
intra-EU trade (8/74 Dassonville).
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• Although Article 34 TFEU is applicable where a
domestic product leaves the Member State but
is imported back, i.e. reimport (78/70 Deutsche
Grammophon/Metro), it does not apply in cases
where the sole purpose of reimport is to
circumvent the domestic rules. (229/83 Leclerc).
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• The cross-border requirement may also be fulfilled
if the product is merely transiting the Member State
in question.
• The Court has made it clear that the free movement
of goods entails the existence of a general principle
of free transit of goods within the EU.
• Irrespective of the place where they are originally
manufactured inside or outside the internal market,
all goods, once they are in free circulation in the
internal market, benefit from the principle of free
movement.
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TRADE BARRIERS
– Passive measures
– Active measures
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FORMS OF THE BARRIERS:
1. Tarrif barriers
2. Quantitative restrictions
3. Selling arrangements
4. Restrictions on use
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THE MUTUAL RECOGNITION PRINCIPLE
• Technical obstacles to the free movement of goods
within the EU are still widespread.
• They occur when national authorities apply national
rules that lay down requirements to be met by such
products (e.g. relating to designation, form, size,
weight, composition, presentation, labelling and
packaging) to products coming from other Member
States where they are lawfully produced or marketed.
• If those rules do not implement secondary EU
legislation, they constitute technical obstacles to
which Articles 34 and 36 TFEU apply.
• This is so even if those rules apply without distinction
to all products
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• Cassis de Dijon
• The principle means that, notwithstanding
technical differences between the various
national rules that apply throughout the EU,
Member States of destination cannot forbid
the sale on their territories of products which
are not subject to EU harmonisation and
which are lawfully marketed in another
Member State, even if they were
manufactured according to technical and
quality rules different from those that must
be met by domestic products.
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• The only exceptions to this principle are
restrictions that are justified
– on the grounds described in Article 36 TFEU
(protection of public morality or public security,
protection of the health and life of humans, animals
or plants, etc.) or
– on the basis of overriding requirements of general
public importance recognised by the case-law of the
Court of Justice, and are proportionate to the aim
pursued..
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• Thus, the mutual recognition principle in the nonharmonised area consists of a rule and an
exception:
• the general rule that, notwithstanding the existence
of a national technical rule in the Member State of
destination, products lawfully produced or
marketed in another Member State enjoy a basic
right to free movement, guaranteed by the TFEU;
• the exception that products lawfully produced or
marketed in another Member State do not enjoy
this right if the Member State of destination can
prove that it is essential to impose its own technical
rule on the products concerned based on the
reasons outlined in Article 36 TFEU or in the
mandatory requirements developed in the Court’s
jurisprudence and subject to the compliance with
the principle of proportionality
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NO DE MINIMIS RULE
• There is no de minimis principle in relation to
the articles concerning the free movement of
goods.

Van de Haar (177/82 and 178/82).
– According to long-established case-law, a national
measure does not fall outside the scope of the
prohibition in Articles 34–35 TFEU merely because
the hindrance which it creates is slight and because
it is possible for products to be marketed in other
ways .
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• Therefore a state measure can constitute a
prohibited measure having equivalent eff ect
even if:
– it is of relatively minor economic significance;
– it is only applicable on a very limited geographical
part of the national territory
– it only affects a limited number of imports/ exports
or a limited number of economc operators..
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.

JUSTIFICATIONS FOR BARRIERS
Article 36 TFEU
Mandatory requirements
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