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TRANSPARENCY OF THE PUBLIC PROCUREMENT – HOW THE 
EU LAW HELPED THE SLOVAK LAW1 

Hana Kováčiková 

Comenius University in Bratislava, Faculty of Law 
 

Abstract: Article briefly describes the process, how the EU law affected the Slovak law in the area of 

public procurement with regard to the transparency. 
 
Key words: transparency, public procurement, approximation, harmonisation 

 
 
1 INTRODUCTION 

European Union establishes an internal market, where the free movement of goods, persons, 
services and capital is ensured. Internal market of the European Union provides a space, where 
entrepreneur can offer their goods or services transboundary to each other, wide public and even to 
state authorities within the process of public procurement. Public procurement is therefore an 
immanent part of the internal market and is regulated through the EU directives. 

To ensure efficiency and effectiveness of the public procurement, it is crucial to provide public 
procurement in compliance with the principles of fair competition, equality, non-discrimination, 
transparency, proportionality and good administration.2 

Transparency in the context of public procurement requires there to be a degree of publicity 
on the part of the contracting authority sufficient to enable, on the one hand, competition to be opened 
up and, on the other hand, the impartiality of the award procedure to be reviewed.3 The obligation of 
transparency, which is a corollary of the principle of equality, is designed essentially to ensure that 
any interested operator may take the decision to tender, in a public procurement procedure, 
on the basis of all relevant information and to ensure the elimination of any risk of favouritism 
or arbitrariness on the part of the contracting authority. It implies that all the conditions and 

detailed rules governing the award procedure must be drawn up in a clear, precise and unequivocal 
manner so that, first, all reasonably informed tenderers exercising ordinary care can understand their 
exact significance and interpret them in the same way and, second, the contracting authority is able 
to ascertain whether the bids submitted satisfy the criteria applying to the contract in question.4  

In Slovakia, a lack of competition and transparency have been long-standing challenges. The 
European Commission (hereinafter only “Commission”) stated in its country report 20195 that the 
share of negotiated procedures without publication remained at 5% in 2018 and the use of quality 
criteria in awarding the contracts dropped from 8% to 4%, while the number of procedures where only 

                                                 
1 This article was prepared within the projects APVV-17-0641 “Improvement of effectiveness of legal 
regulation of public procurement and its application within EU law context”, Jean Monnet project No. 
600587-EPP-1-2018-1-SK-EPPJMO-MODULE: „Clinical Education in Selected Areas of European 
Union's Internal Market“ and VEGA project No. 2/0167/19: „The real convergence in the European 
union: empirical proofs and implications“. 
2 KALESNÁ K., PATAKYOVÁ M. T.: Remedies in Antitrust under EU and Slovak Law, s. 155. 
3 Judgement of the Court of 17 December 2015, Joined cases C-25/14 and C-26/14 Union des 
syndicats de l’immobilier (UNIS) v Ministre du Travail, de l’Emploi et de la Formation professionnelle 
et du Dialogue social, Syndicat national des résidences de tourisme (SNRT) and Others and Beaudout 
Père et Fils SARL v Ministre du Travail, de l’Emploi et de la Formation professionnelle et du Dialogue 
social, Confédération nationale de la boulangerie et boulangerie-pâtisserie française, Fédération 
générale agro-alimentaire — CFDT and Others, ECLI:EU:C:2015:821, para. 39 
4 Judgement of the Court of 4 April 2019, Case C-699/17, Allianz Vorsorgekasse AG, 
ECLI:EU:C:2019:290, para. 62 
5 European Commission (2019): Country Report Slovakia 2019. SWD(2019) 1024 final, p. 45-46. 
Available at: https://ec.europa.eu/info/sites/info/files/file_import/2019-european-semester-country-
report-slovakia_en.pdf  
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one tender was submitted increased from 14% in 2017 to 22% in 2018. The average length of 
procedures increased to 200 days in 2018, compared to 108 in 2017. Problems remain with high-
value, long-term IT contracts which allocate essential proprietary rights to large private suppliers. 
However, Commission recognised also some improvements, especially connected with deployment 
of electronic procedures and professionalisation initiatives. 

This article provides a view, how the EU law helped Slovakia to improve a legal environment 
with regard to the transparency of purchase of public goods, services and works by contracting 
authorities.  

 
2 SITUATION BEFORE ACCESSION OF THE EU 

The Slovak republic (hereinafter only “SR”) began to approximate its legal system 
autonomously to the law of the European Union nine years before it became its full member. We can 
find the reason of such approach in the European Communities - Slovakia Association 
Agreement6 (1994) which in its Preamble defined the accession of Slovakia to the European 
Community (hereinafter only “Community” or “EC”) as an ultimate objective of the SR. In article 69 of 
the Association Agreement contracting parties confirmed, that the approximation of the Slovak 
Republic's existing and future legislation to that of the Community is the major precondition for the 
Slovakia´s economic integration into the Community and Slovakia obliged to ensure that its legislation 
will be gradually made compatible with that of Community. 

 
2.1 Public Procurement Act 1993 

In the time of establishment of the Slovak republic, Act on public procurement No 263/19937 
was in force.8 This act recognised the methods of procurement such as: public competition, closer 
competition, negotiations, price offer and direct award. Publicity of procurement was realised by not 
specified national and foreign media. Assessment of submitted tenders provided three-member 

commission appointed by the contracting authority. The impartiality and independence of the of the 
commission members should be guaranteed by criteria such as moral integrity, non-existence of a 
working or family relations to the tenderer and the ban to be at the same time in a position of statutory 
body or any other body of the tenderer (i.e. evaluator must not assess his own bid). The only reason 
for exclusion of tenderers was granting, offer or promise of bribe. However, the admission of the bribed 
evaluator was necessary precondition of applicability of this provision. Such legislation therefore 
seems not only ineffective, but even naïve. Surely, it was legislation easily to be circumvent. To reach 
preferential treatment, tenderer needed to have any related person in commission (except those with 
employment and family relation) who did not admit that it was bribed for such preferential treatment. 
Regarding to the transparency issues, deficiencies could be found in facts, that contract were 

provided by tenderers, there existed an unlimited and uncontrolled possibility to conclude 
amendments rising the value of contract. Also, possibility of direct awarding of the contract without 
reasonable justifying and without market inquiry was often used. Referring to the non-disclosure 
clauses, even data from tenders was considered to be trade secrets and were prohibited to be 
published. With the same reasoning (non-disclosure clause, trade secret), also content of the awarded 
contract remained publicly unknown. The supervision on public procurement was realised by the 

Ministry of Transport, Communications and Public Works of the Slovak Republic, which were entitled 
to suggest contracting authority to cancel the tender, but only in situation, where such possibility was 
described in terms of reference. The court was the only authority empowered to cancel the 
procurement or its outcome. Action must be filed by the Ministry of Transport, which bore the burden 
of proof, that contracting authority breached the law. Such processes lasted usually longer than 7 
years and were quite ineffective. Improvement of the effectivity and transparency of the procurement 
were therefore very actual. 
 

                                                 
6 Europe Agreement establishing an association between the European Communities and their 
Member States, of the one part, and the Slovak Republic, of the other part, OJ L 359, 31.12.1994, p. 
2-201 
7 Zákon č. 263/1993 Z. z. o verejnom obstarávaní tovarov, služieb a verejných prác (Zákon 
o verejnom obstarávaní), Zbierka zákonov Vol. 66, 17.11.1993  
8 It was inspired by the UNCITRAL Model Law on Public Procurement. 
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2.2 Public Procurement Act 1999 

Pursuant to the Article 68 of the Association Agreement (1994), from the date of entry into force 
of this agreement, EU and Slovakia opened a public contract market to each other. Slovak companies 
were granted access to contract award procedures in the EU pursuant the EU procurement rules. The 
companies from EU countries were granted the same, but later, after expiration of 10-years transition 
period. The approximation could start. At EU level, Directives 1989-19939 were in force. Those were 
used as referential law, when preparing the Public Procurement Act No 263/199910. Regarding the 
procurement methods, this act introduces public competition, closer competition, negotiation, 
negotiation without publicity, bid competition. Publicity was ensured in national and foreign 
procurement journal and in (not specified) print media. Assessment of tender bids provided three- 
member independent commission, but more not-voting members, who were not tenderers, might be 

present, too. Regarding the revision processes, in compliance with the requirement of Directive 
89/665/EEC a new supervisory authority was created - The Public Procurement Office. When 
considering the transparency issues, it needs to be said, that all previous deficiencies remained 
(contracts provided by tenderers, an unlimited and uncontrolled possibility to conclude amendments 
rising the value of contract, direct awarding of the contract without reasonable justifying and without 
market inquiry, content of the awarded contract remained publicly unknown). Assessment remained 
private and without any publicity. On the other side some improvements were present, too. There was 
effort to strengthen the independence of the members of assessment commission through the 
exclusion the persons closely related to evaluators and inclusion of non-voting observers. 
Furthermore, from 2001, so called “opening of the envelopes” (i. e. official presentation of the bids) 
become public. The most important improvement in this time was the creation of the Public 
Procurement Office, which engaged the powers to supervise the process of procurement and also to 
cancel the procurement which did not comply with the law as well as impose the fines. 

 
2.3 Public Procurement Act 2003 

Slovakia´s approximation effort intensified with the approaching accession to the EU. The 
Accession Agreement to EU (2003)11 in Article 2 of its Act concerning the conditions of 
accession stipulated, that “from the date of accession, the provisions of the original Treaties and the 
acts adopted by the institutions and the European Central Bank before accession shall be binding on 
the new Member States and shall apply in those States under the conditions laid down in those 
Treaties and in this Act”. It means, that Slovakia was obliged to finish the harmonisation of law before 
1st of May 2004, which was the day of its accession to the EU. This goal was met by the Public 

                                                 
9 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award 
of public service contracts (OJ L 209, 24.7.1992, p. 1-24), Council Directive 93/36/EEC of 14 June 
1993 coordinating procedures for the award of public supply contracts (OJ L 199, 9. 8. 1993, p. 1-53), 
Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award 
of public works contracts (OJ L 199, 9. 8. 1993, p. 54-83), Council Directive 89/665/EEC of 21 
December 1989 on the coordination of the laws, regulations and administrative provisions relating to 
the application of review procedures to the award of public supply and public works contract (OJ L 
395, 30. 12. 1989, p. 33-35). 
10 Zákon č. 263/1999 Z.z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov Zbierka 
zákonov, Vol. 112, 26. 10. 1999. This act was several times amended and was valid until 31.12.2003 
11 Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of 
Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the Italian 
Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, 
the Portuguese Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of 
Great Britain and Northern Ireland (Member States of the European Union) and the Czech Republic, 
the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the 
Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia, the 
Slovak Republic, concerning the accession of the Czech Republic, the Republic of Estonia, the 
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the 
Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic to the 
European Union, OJ L 236, 23. 9. 2003, p. 17-930 
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Procurement Act No 523/200312 which entered into legal force on January 1st 2004. This act 

completely harmonised Slovak public procurement law with the EU general procurement principles, 
publication rules, methods of procurement, technical evaluation rules and rules for participation, 
selection and awarding contracts. Public competition, closer competition, negotiations, negotiation 
without publicity and bid competition were methods of procurement recognised by this law. Publicity 
of procurement was ensured through the Procurement Journal (SR), Official Journal (EU) and not-
specified national prints. Assessment provided three-member expert commission with possible 
presence of other not-voting members and tenderers. Revision was realised at first level, by the 

contracting authority, then by the Public Procurement Office. Regarding the transparency, previous 
deficiencies still remained (contracts provided by tenderers, an unlimited and uncontrolled possibility 
to conclude amendments rising the value of contract, direct awarding of the contract without 
reasonable justifying and without market inquiry, content of the awarded contract remained publicly 
unknown). The positive steps towards transparency can be seen in obligatory specialisation of the 
contracting authority´s procurer, presence of tenderers at assessment process and in the 
establishment of the register of tenderers meeting the personal criteria under the Public Procurement 
Act, which eased the administrative burden of tenderers. However, by this act Slovak procurement 
law resulted in full compliance with EU´s one. 

 
3 SITUATION AFTER ACCESSION OF THE EU 

Despite the fact, that Slovakia entered the EU with fully harmonised public procurement law, it 
did not last long. EU Public Procurement Directives 1989-1993 became outdated and ineffective, as 

different legislations in EU Member States could not prevent corruption, preferential treatment and the 
infringement of competition rules.  

A new package of EU law was therefore adopted. Public Procurement Directives 2004-
200913 aimed to simplify and modernise the procurement process, as well as clarify it. Directive were 

based on Court of Justice case-law, in particular case-law on award criteria, which clarifies the 
possibilities for the contracting authorities to meet the needs of the public concerned, including in the 
environmental and/or social area, provided that such criteria are linked to the subject-matter of the 
contract, do not confer an unrestricted freedom of choice on the contracting authority, are expressly 
mentioned and comply with the fundamental principles of the Treaty and in particular to the principle 
of freedom of movement of goods, the principle of freedom of establishment and the principle of 
freedom to provide services and to the principles deriving therefrom, such as the principle of equal 
treatment, the principle of non-discrimination, the principle of mutual recognition, the principle of 
proportionality and the principle of transparency.14 Pursuant these directives, contracting authorities 
should treat economic operators equally and non-discriminatorily and should act in a transparent way. 
The efficiency and transparency of the public procurement should be brought by the developments in 
information and communications technology and use of electronic means. Competition and its visibility 
should be guaranteed by advertisement of contract notices through the EU by the use of Common 
Procurement Vocabulary as reference nomenclature for public contracts. 

 

                                                 
12 Zákon č. 523/2003 Z. z. o verejnom obstarávaní a o zmene zákona č. 575/2001 o organizácii 
činnosti vlády a organizácii štátnej správy v znení neskorších predpisov, Zbierka zákonov Vol. 
217/2003 
13 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the 
coordination of procedures for the award of public works contracts, public supply contracts and public 
service contracts (OJ L 134, 30.4.2004, p. 114-240), Directive 2004/17/EC of the European Parliament 
and of the Council of 31 March 2004 coordinating the procurement procedures of entities operating in 
the water, energy, transport and postal services sectors, (OJ L 134, 30. 4. 2004, p. 1-113), Directive 
2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of 
procedures for the award of certain works contracts, supply contracts and service contracts by 
contracting authorities or entities in the fields of defence and security, and amending Directives 
2004/17/EC and 2004/18/EC (OJ L 216, 20. 8. 2009, p. 76-136) 
14 See for example the Preamble of the Directive 2004/18/EC, para. 1 and 2. 
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3.1 Public Procurement Act 2006 

Public Procurement Directives 2004-2009 were transposed to the Slovak legal system by the 
Public Procurement Act No 25/200615 and its amendments. Regarding the procurement methods 
alongside the traditional ones (public competition, closer competition, negotiation, negotiation without 
publicity) new methods were introduced: competitive dialogue, draft competition, electronic auction, 
centralised procurement, electronic market. Publicity of procurement was realised via Procurement 
Journal (SR) and Official Journal (EU) and national prints. Assessment process was changed, as 
commission contained from three to five independent (not expert) members. Not-voting members still 
could be present, but tenderers were excluded from assessment procedure. Revision is realised by 

contracting authorities and Public Procurement Office. Administrative decisions of Public Procurement 
Office could be subject of the judicial review.16 New feature is a notification obligation of contracting 
authority towards the Commission in case of exclusion of tender with abnormally low bid.  

Paradoxically, although the new legislation was intended to improve the quality, effectivity and 
transparency of the public procurement, according to an evaluation study provided for the European 
Commission by PwC for 2006-201017, Slovakia was assessed negatively. The level of competition 
was low due to often use of the method of direct awarding. It resulted in the increase of prices. At the 
same time, Slovakia was assessed as the country with the highest administrative burden on applicants 
and was at the last place when assessing the average number of tenders submitted in public 
procurements. 

Situation became better from 2011. Through to the amending act No. 58/1118 the transparency 
was strengthened by the extension of the scope of mandatory publicized documentation (e.g. calls, 
notices, bids, records, contracts, amendments, etc.), limitation of uncontrolled increased of awarded 
contract by amendments and by mandatory publicization of awarded contracts and their amendments. 
Furthermore, from 2012, an electronic method of e-auction and dynamic purchase system are 
mandatory. 

Even better improvements were introduced in 2013. The amendment aimed to strengthen the 
quality of competitions, the quality of goods and services delivered and the protection of public funds. 
The institute of the internet profile of the contracting authority was introduced as a publicly accessible 
place, where the whole life cycle of the contract is published from tender documents to evaluation of 
performance of the contract. The Register of References was introduced as a publicly available 
information system containing references from contracting authorities and contracting entities and 
taking into account criteria such as premature termination of contract due to contravention of supplier 
obligations, total duration of contractor's delay for contractor reasons, complaints reasonably raised 
and others. A notification module has been created to automatically send information about 
announced competitions to interested parties and to ensure openness of the competition for all 
potential participants of the competition. The procurement process has been made more efficient by 
setting up an electronic marketplace for the procurement of general goods, services and construction 
works for below-the-threshold contracts, which also monitors and evaluates what and for how much 
contracting authorities buy. A step towards greater efficiency in public procurement was presented 
also the introduction of the possibility of concluding a contract with a second or third tenderer if the 
first tenderer fails to meet the conditions laid down or does not cooperate for the conclusion of the 
contract. An important change is the establishment of a prohibition to conclude an amendment that 
increase the price of performance or its part. Such increase could be realized only with preceded 
approval of the Board of the Public Procurement Office, and only if there exist a change in 
circumstances that could not have been foreseen when awarding the contract.  

                                                 
15 Zákon č. 25/2006 Z. z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov, Zbierka 
zákonov Vol. 14/2006 
16 The timeliness of such judicial review may be questionable. See, for example: PATAKYOVÁ M.T.: 
Independence of Public Procurement Authority, p. 214. 
17 Public procurement in Europe. Cost and effectiveness. A study on procurement regulation. 
Prepared for the European Commission, March 2011.  
Available at: http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-
effectiveness_en.pdf  
18 Zákon č. 58/2011 Z.z., ktorým sa mení a dopĺňa zákon o verejnom obstarávaní a o zmene 
a doplnení niektorých zákonov v znení neskorších predpisov, Zbierka zákonov Vol. 23/2011 
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To sum up transparency issues, new legislation brought huge administration, which resulted 
to minimalization of number of tenderers, and before 2011, also to direct awarding of contract with 
uncontrolled amendments. On the other side, it brought also some positives: obligatory exclusion of 
tenderers who have participated in a criminal organisation or who have been found guilty of corruption 
or of fraud to the detriment of the financial interests of the European Communities or of money 
laundering, mandatory publication of various procurement documents, limit for increase the value of 
the contract by amendments up to 30%, obligation of contracting authority to reason in writing the 
procurement  by the method of the closer competition and  direct awarding, obligatory use of electronic 
auctions, evidences of references, automatic electronic notification on calls for tenders. 

 
3.2 Public Procurement Act 2015 

Although the implementation of EU rules of public procurement during the period 2006-2015 
improved the procurement environment, there still existed possibilities how to obstruct the systems a 
treat “special” tenderer preferentially. However, this phenomenon was not present only in Slovakia. 
Therefore, after 10 years, the EU again a reformed this area of law by introducing the package of 
Public Procurement Directives 2014.19 As the EU legislator explained in the Preamble of Directive 
2014/24/EU, Directives from 2004 should be revised and modernised in order to increase the 
efficiency of public spending, facilitating in particular the participation of small and medium-sized 
enterprises in public procurement, and to enable procurers to make better use of public procurement 
in support of common societal goals. There is also a need to clarify basic notions and concepts to 
ensure legal certainty and to incorporate certain aspects of related well-established case-law of the 
Court of Justice of the European Union. These directives are essentially based on the principles 
established by the Public Procurement Directives 2004 with the main objectives being to streamline 
and accelerate procurement processes through the compulsory electronisation, more flexibility and 
reduce administrative burdens. 

The new legislation sets common standards for the contract award in order to strengthen 
fairness of competition, environmental protection, social aspects of offers and innovation. Thanks to 
the criterion of the most economically advantageous tender, contracting authorities can place greater 
emphasis on quality in the process of evaluating tenders in addition to price and life-cycle costs. The 
new regulation also aims to support innovative solutions and innovative partnerships. The 
administrative burden is reduced by introducing a single European procurement document, as well as 
imposing an obligation to submit original documentation only to the winner of the selection procedure. 

These directives were transposed into the Slovak legal systems by the Public Procurement 
Act No. 343/201520. The act in compliance with the directives introduces new methods of procurement 
such as innovative partnership, centralised procurement, electronic market, alongside the older 
methods such as public competition, closer competition, negotiation with publication, competitive 
dialogue, direct negotiation and electronic auction. Publication as before, is realised through the 
Procurement Journal (SR), Official Journal (EU) and national prints. There are some changes in 
assessment process, where the commission is created at least from three experts with possible 
presence of not-voting members. New feature is, that the conflict of interest was defined. Revision 
process remained the same as in previous legislation.  

Regarding the transparency, substantial improvement was reached. Adopted measures 
include a register of final beneficiaries, register of partner of public sector, Single European Document, 
management of conflict of interest, prohibition to conclude amendments changing substantially the 
contract, prohibition to award a contract directly, own contracts of contracting authorities, identification 

                                                 
19 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC (OJ L 94, 28.3.2014, p. 65-242), Directive 
2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award of 
concession contracts (OJ L 94, 28.3.2014, p. 1-64), Directive 2014/25/EU of the European Parliament 
and of the Council of 26 February 2014 on procurement by entities operating in the water, energy, 
transport and postal services sectors and repealing Directive 2004/17/EC (OJ L 94, 28.3.2014, p. 243-
374) 
20 Zákon č. 343/2015 Z. z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov, Zbierka 
zákonov Vol. 95/2015 
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of sub-contractors, possibility of direct payments to subcontractors in case of construction works, 
restriction of control and revision, mandatory electronic communication. 
 
4 CONCLUSION 

Provided overview proves that thanks to approximation and harmonisation of the Slovak law 
with the European Union´s, a great shift from almost zero transparency to the almost standard level 
of effective and transparent spending of public sources was achieved. Thanks to the adopted 
measures, the manoeuvring space of unfair tenderers is continuously narrowing. It also ensures the 
sound functioning of the internal market and realization of the freedom of movement. 

It needed to be said, that the transparency as a basic principle of the concept of the Rule of 
Law, upon which the Slovak republic is established, shall be implemented directly, without the 
necessity of any external input. However, history showed, that without such external (European 
Union´s) push, this goal in Slovakia would be hardly achievable. Recent Commission´s report also 
showed, that despite the sound procurement rules, Slovakia still suffer with the lack of quality 
procurement procedures. New and modern institutes introduced from the EU thus, help Slovakia to 
proceed further. Therefore, we can conclude, that EU undoubtedly has helped to make public 
procurement in Slovakia more transparent and effective. 
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