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VEREJNE MAJETKOVE PRIZNANIA AKO NASTROJ KONTROLY
PREDSTAVITELOV UZEMNEJ SAMOSPRAVY

Vincent Bujiiak

Univerzita Komenského v Bratislave, Pravnicka fakulta

Abstract: The Constitutional act on the protection of public interest is operating in the Slovak legal
system for more than ten years. The objective of special duties and restrictions, which it imposes on
public officials, is to avoid or at least limit the emergence of situation when the public officials may
abuse their function. The annual declarations of offices, employment positions, activities and
economic standings (asset declarations) of public officials serve as a tool for preventing corruption
and uncovering unlawful use of public funds. Whether they will fulfill the objective pursued by the
constitutional act depends to a great extent on their accessibility to public scrutiny, which could be
carried out mainly by watchdog non-governmental organizations. The article focuses on the
accessibility of the asset declarations of mayors and deputies of local councils, because the
constitutional act does not require their disclosure. By using multiple kinds of interpretations, the
author analyses if the legal order imposes an obligation on territorial self-administration to make
asset declarations available upon request, while he also made his legal opinion subject to judicial
review.

Abstrakt: Uz viac nez desat rokov pdsobi v slovenskom pravnom poriadku Ustavny zakon o
ochrane verejného zaujmu pri vykone funkgii verejnych funkcionarov. Ugelom osobitnych povinnosti
a obmedzeni, ktoré uklada verejnym funkcionarom, je zabranit alebo aspori obmedzit vznik situacie,
kedy mézu zneuzit svoju funkciu. Nastrojom na prevenciu korupéného spravania a odhalovania
protipravneho nakladania s verejnymi prostriedkami su verejnymi funkcionarmi kazdoro¢ne
podavané oznamenia funkcii, zamestnani, ¢innosti a majetkovych pomerov (majetkové priznania).
To, &i budu plInit G€el sledovany ustavnym zakonom vSak v nemalej miere zavisi od ich pristupnosti
spoloCenskej kontrole, ktoru by mohli vykonavat najma mimovladne organizacie venujuce sa tzv.
watchdogovym aktivitam. Prispevok sa zameriava na pristupnost majetkovych priznani starostov,
primatorov a poslancov mestskych zastupitelstiev, pretoze ustavny zakon ich zverejiovanie
neprikazuje. Autor prostrednictvom viacerych druhov vykladu analyzuje, ¢i pravny poriadok uklada
uzemnej samosprave povinnost spristupnit majetkové priznania na zaklade Ziadosti, priom svoj
pravny nazor nechal podrobit aj sidnemu prieskumu.

Key words: asset declarations, public officials, conflict of interest

Kracové slova: majetkové priznania, verejni funkcionari, konflikt zaujmov

1 uvoD

Uzemna samosprava, podobne ako aj cela oblast spravy veci verejnych, trpi dlhodobo
podozreniami z konfliktov zaujmov &i absenciou mechanizmov na prevenciu korup&ného spravania.
AZ do 1. oktébra 2004 sa pri rieSeni tychto problémov vo vztahu k Uzemnej samosprave v pravhom
systétme  Slovenskej republiky mohla  uplatnit iba  trestnopravna  zodpovednost
a administrativnopravna zodpovednost. Od tohto datumu vSak zacal byt ucinny uUstavny zakon ¢.
357/2004 Z. z. o ochrane verejného zaujmu pri vykone funkcii verejnych funkcionarov (dalej len
,Ustavny zakon“), zakladajuci osobitn(i Ustavnopravnu zodpovednost verejnych funkcionarov
zahrnutych pod jeho osobnu pdsobnost, a to za nesplnenie alebo porusSenie nim ustanovenych
povinnosti a obmedzeni.!

Spomedzi predstavitelov tzemnej samospravy st pod osobnou pésobnostou Ustavného
zékona (i) starostovia obci a mestskych Casti v Bratislave a KoSiciach, (ii) primatori miest, (iii)

! Uznesenie Ustavného sudu Slovenskej republiky sp. zn. IV. US 460/2010-10 z 20. decembra
2010.
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poslanci zastupitelstiev mestskych ¢&asti v Bratislave a KoSiciach a poslanci mestskych
zastupitelstiev, ako aj (iv) predsedovia samospravnych krajov a poslanci zastupitelstiev
samospravnych krajov. Oproti predchadzajlcej pravne;j L’Jprave2 ide o znaénu zmenu, pretoze pred
1. oktébrom 2004 sa osobitna ustavnopravna zodpovednost voci predstavitelom uUzemnej
samospravy uplatnit nemohla.

Hoci samotna existencia Ustavneho zakona v sucCasnej podobe je v odbornej literature
podrobena napriklad aj tvrdej kritike, Ustavny sud Slovenskej republiky (dalej len ,ustavny sud®)
takuto kritiku vo svojej rozhodovacej praxi doposial nevyslowl Prave naopak, vo vztahu k ustave
prISUdI| Ustavnému zéakonu povahu lex specialis stym, e ma rovnaku pravnu silu ako ustava
sama.’ Skrze ustanoveni Ustavného zakona pripusta vykonanie testu ustavnosti® a expressis verbis
uvadza: ,Podla nazoru Uustavného sudu je mechanizmus uplatfiovania uvedeného druhu
verejnopravnej zodpovednosti ustanoveny v pravnom predpise najvy$Sej pravnej sily (dstavny
zakon) z tohto hlfadiska nespochybnitelny a vzhladom na verejny zaujem sledovan\'/ ustavnym
zakonom &. 357/2004 Z. z. aj dostatogne legitimny a kompatibilny s Ustavou.*’ Azda najvaznejSou
vyhradou Ustavného stidu smerom k Ustavnému zakonu je legislativna nekvallta no aj tuto vyhradu
vyslovil iba nepriamo v stvislosti s prisnostou mechanizmu jeho sankcii.®> Mozno tak konstatovat, Ze
Ustavny std nevnima postavenie Ustavného zakona v Ustavnom systéme Slovenskej republiky ani
zd'aleka tak negativne, ako citovana odborna literatura.

Sucasna ustavna uprava konfliktu zaujmov uklada viaceré povinnosti a obmedzenia osobam,
ktoré definuje pojmom verejni funkcionari. Je vhodné poukazat na to, Ze tento pojem je sice blizky
SirSiemu pojmu ,verejny Cinitel“ definovaného Trestnym zakonom, avSak plati, Ze niektori verejni
funkcionari pod neho nespadaju. Verejnymi Cinitelmi v zmysle § 128 ods. 1 Trestného zakona nie su

Clenovia Statutarnych organov obchodnych spolo¢nosti so stopercentnou majetkovou
ucastou Statu,

ako ani riaditelia Statnych podnikov a ¢lenovia dozornych rad Statnych podnikov
ustanovenych do funkcie Statom.

2 Ustavny zékon & 119/1995 Z. z. o zamedzeni rozporu zaujmov pri vykone funkcii Ustavnych
ginitelov a vy$sich &tatnych funkcionarov, ktory bol &lankom 13 Ustavného zakona zrugeny.
® Napriklad podla M. Breichovej Lap&akovej dochadza pri Ustavnom zakone k prekryvaniu
formalneho a normativneho materialneho prelamovania Ustavy. B. Balog ho hodnoti ako vazne
naruSenie Ustavného systému. BREICHOVA LAPCAKOVA, M. Ustava a Ustavné zakony, s. 124.
BALOG, B. Ustavné zakony v pravnom poriadku Slovenskej republiky, s. 1581.
* K nesuhlasu s tézou, ze ak Narodna rada Slovenskej republiky méze prijat novu Ustavu, ma
zaroven pravomoc prijat akykolvek Ustavny zakon, ktory povazuje za potrebny, pozri napriklad
LALIK T. Ustavny std a parlament v konstituénej demokracii, s. 90 — 97.

> Na druhej strane tieto obmedzenia vyplyvaju pre staZovatelku z ustavného zékona, ktory je
pravnym predpisom rovnakej pravnej sily ako tstava sama [porov. ¢l. 125 ods. 1 pism. a) ustavy], v
désledku coho je potrebné tento predpis interpretovat’ ako zuzZenie rozsahu ochrany, ktort poskytuje
zakladné pravo inak zaruéené v ¢l. 35 ods. 1 dstavy, vo vztahu k uréitym, v ustavnom zakone ¢.
357/2004 Z. z. presne vymedzenym verejnym funkcionarom v zmysle zasady, Ze $pecialna norma
predchédza véeobecnej (lex specialis derogat generali).“ Uznesenie Ustavného sudu sp. zn. Il. US
576/2012 z 13. decembra 2012.
v uvedenych suvislostiach ustavny sud na margo tvrdeného poukazuje na skutocnost, Ze iba
samotné konstatovanie o Standardnosti dotknutych zmluvnych dojednani eSte bez dalSieho nie je
dbkazom o ich tstavnosti v pripade, ak tieto zmluvné dojednania neboli podrobené testu ustavnosti,
a to napr. aj skrze ustanoveni Ustavného zakona o ochrane verejného zaujmu.“ Uznesenie
ustavneho sudu sp. zn. lll. US 436/2014-19 z 24. jula 2014 a |. US 421/2014-22 z 13. augusta 2014.

" Uznesenie Gstavného stdu sp. zn. IV. US 115/2008-16 z 10. aprila 2008 a nalez ustavného stdu
sp. zn. Ill. US 114/2008-22 z 27. maja 2008.
8 Nad ramec uvedenej argumentacie uUstavny sud dodava, Ze nie je jeho ulohou posudzovat
legislativnu kvalitu ustavného zakona o ochrane verejného zaujmu. (...) Z toho hladiska nemozno
pripisat’ na tarchu rozhodujuceho organu, ak tento ustavny zakon ako Specialnu pravnu normu
doslovne aplikoval, a aj ked jeho rozhodnutie mbZe vyzniet ako neprimerane prisne, Ustavny sud
nemdZe v ramci konania podla § 73a zakona o ustavnom sude do tohto rozhodnutia zasiahnut’.*

Uznesenie Ustavného sdu sp. zn. IV. US 69/2012-33 z 2. februara 2012.
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Jednou z povinnosti verejnych funkcionarov je podavanie oznamenia funkcii, zamestnani,
¢innosti a majetkovych pomerov (dalej len ,majetkové priznanie®) do 30 dni odo dfia ujatia sa
vykonu verejnej funkcie, a pocas jej vykonu vzdy do 31. marca (za predchadzajuci kalendarny rok).

Majetkovymi pomermi uvadzanymi v majetkovych priznaniach sa rozumie (A) vlastnictvo
nehnutelnosti vratane vlastnictva bytu a nebytového priestoru, (B) vlastnictvo hnutelnej veci, ktorej
zvy€ajna cena presahuje 35-nasobok minimalnej mzdy, (C) vlastnictvo majetkového prava alebo
inej majetkovej hodnoty, ktorych menovitd hodnota presahuje 35-nasobok minimalnej mzdy, a (D)
existencia zavazku, ktorého predmetom je pefiazné plnenie v menovitej hodnote presahujucej 35-
nasobok minimalnej mzdy. Rovnako su verejni funkcionari povinni v majetkovych priznaniach
uvadzat okrem iného aj (E) svoje prijmy dosiahnuté z vykonu funkcie verejného funkcionara, ako aj
(F) prijmy dosiahnuté z vykonu inych funkcii, zamestnani alebo €innosti, v ktorych vykonavani
pokracuju aj po ujati sa vykonu funkcie. Povinnost podavat majetkové priznania sa vztahuje na
priblizne 6 709 verejnych funkcionarov.’

Funkcie podra €l. 2 ods. 1
Ustavného zakona A
Celostatni verejni funkcionari 485
[€l. 2 ods. 1 pism. a) az n), t) az zk)]
Predsedovia a poslanci zastupitel'stiev
samospravnych krajov 416
[€l. 2 ods. 1 pism. q) a )]
Rektori verejnych vysokych $kol 20
[€l. 2 ods. 1 pism. s)]
Starostovia mestskych €asti mesta Bratislava 17
[€l. 2 ods. 1 pism. 0)]
Starostovia mestskych ¢asti mesta KosSice 29
[€l. 2 ods. 1 pism. 0)]
Starostovia obci
[¢l. 2 ods. 1 pism. 0)] 2749
Primatori miest
[&l. 2 ods. 1 pism. o)] 138
Poslanci zastupitel'stiev mestskych ¢asti mesta 279
Bratislava [€l. 2 ods. 1 pism. p)]
Poslanci zastupitel'stiev mestskych ¢asti mesta 180
KoSice [€l. 2 ods. 1 pism. p)]
Poslanci mestskych zastupitelstiev 2324
[€l. 2 ods. 1 pism. p)]

Tabulka 1: Podet verejnych funkcii podliehajucich Ustavnému zakonu

Ustavna uprava dalej obsahuje v suvislosti s majetkovymi priznaniami verejnych
funkcionarov dva rezimy,'® na zaklade ktorych by malo byt mozné, aby sa verejnost oboznamila
s informaciami o ich majetkovych pomeroch.11 Prvym rezimom je zverejiovanie majetkovych
priznani z Uradnej povinnosti na webovych sidlach Narodnej rady Slovenskej republiky (v pripade
celostatnych verejnych funkcionarov), samospravnych krajov (v pripade ich predsedov a poslancov
zastupitelstiev) a verejnych vysokych $kél (pri ich rektoroch). Ako ale vyplyva z dat v Tabulke 1, pod
tento rezim patri v su€asnosti len priblizne 13,73 % vSetkych verejnych funkcionarov. Druhym

° Podkladom pre toto Cislo boli Ziadosti o spristupnenie informacii podané Kancelarii Narodnej rady
Slovenskej republiky, Ministerstvu vnutra Slovenskej republiky, Statistickému Uradu Slovenskej
republiky, zakon €. 131/2002 Z. z. o vysokych Skolach a o zmene a doplneni niektorych zakonov
v zneni neskor$ich predpisov a vlastné vypoéty autora zostavené z Gdajov Statistického Gradu
Slovenskej republiky zverejnenych v Casti ,Vysledky volieb podla obci, miest a mestskych Casti*
52014) na webovom sidle http://volby.statistics.sk/oso/0s02014/0s02014/sk/data.html.
0 Upravené v ¢l. 7 ods. 7 Ustavného zakona.
1 Naproti tomu, Ustavny zékon €. 119/1995 Z. z. o zamedzeni rozporu zaujmov pri vykone funkcii
ustavnych ¢Cinitelov a vySSich Statnych funkcionarov zverejiovanie majetkovych priznani
nepredpokladal.
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rezimom je poskytovanie informacii z majetkovych priznani spé6sobom a v rozsahu ustanovenom
zakonom ¢&. 211/2000 Z. z. o slobodnom pristupe k informaciam a o zmene a doplneni niektorych
zakonov v zneni neskorSich predpisov (dalej len ,Infozakon®). A prave uplatfiovaniu druhého rezimu
v aplika€nej praxi obci, miest a mestskych Casti Bratislavy a KoSic sa tyka tento prispevok. Viaceré
Uzemné samospravy totiz zaujali vyklad, Zze kvoli § 9 ods. 3 Infozakona je mozné poskytnut
ziadatelom iba jedinu informaciu tykajucu sa majetkovych pomerov verejnych funkcionarov, ktorou
st prijmy dosiahnuté z vykonu funkcie verejného funkcionara.™® Poskytnutiu zvydnych informacii
z majetkovych priznani podla tohto vykladu brani ochrana osobnosti a osobnych udajov verejnych
funkcionarov. V prispevku preto analyzujeme, &i je tento vyklad spravny, priCom na$ nazor sme
nechali prejst testom sudneho prieskumu.

2 POTREBA ZVEREJNOVANIA MAJETKOVYCH PRIZNANI

Pouzijuc slova Najvyssieho spravneho sudu Ceskej republiky si dovolujeme konstatovat,
ze kazda moc, idemokratickd, korumpuje, ac€im menej je kontrolovana, tym vacsie je
nebezpedenstvo jej zneuzitia. Kontrola verejnej moci aj prostrednictvom institatov Infozakona ma
mnozstvo vyhod, ktoré vo svojom suhrne vyznamne brania zneuzivaniu verejnej moci a posilfiuju
demokratickt legitimitu  politického systému.'*  Existencia kontrolnych mechanizmov  vogi
nadmernému presadzovaniu zaujmov J'ednotlivca alebo jednej skupiny je zdkladnym predpokladom
fungovania demokratickej spolo¢nosti. ‘v podmienkach Slovenskej republiky povazujeme uvedené
za déleZité z minimalne dvoch dévodov.

Tym prvym je skuto€nost, Ze verejni funkcionari maju pomerne znacné prilezitosti pre
zneuzitie funkcie vo svoj prospech. Toto tvrdenie opierame o data z prieskumu Eurobarometer
2013, kde az 68 % oslovenych ob¢anov Slovenskej republiky povazovalo za prijatelné poskytnut
nespecifikovani vyhodu za nie€o, ¢o chceli od verejnej spravy. Dar bol prijatelny pre polovicu
oslovenych a dokonca 29 % oslovenych by poskytlo priamo peniaze.15 Druhym dévodom su
opakované pripady zneuzivania funkcie zo strany rdéznych verejn%'/ch funkcionarov, pricom
predstavitelia Uzemnej samospravy nie su v tejto suvislosti vynimkou. ¢ Zneuzivanie funkcie pre
osobny pros7pech verejného funkcionara nevahaju konstatovat ani sidy v odévodneniach svojich
rozhodnuti.*

12 Napriklad mimovladna organizacia Transparency International Slovensko poukazala na tuto prax
v tzv. spravach z auditu v mestach Prievidza, Trnava a Ziar nad Hronom. Mesto Prievidza sa
vyjadrilo, Zze ,na (potencialnu) ziadost konkrétneho ziadatela o informacie podla zakona ¢&. 211/2000
Z. z. o slobode informacii by majetkové (...) priznanie volenych funkcionarov neposkytlo.“ Obdobna
prax bola zistena v meste Ziar nad Hronom. Mesto Trnava poukazovalo na uZ uvedeny § 9 ods. 3
Infozakona: ,Voleni funkcionari mesta svoje majetkové (...) priznania nezverejhuju. (...) K
zverejnovaniu moéze prist v rozsahu ustanovenom zakonom ¢&. 211/2000 Z .z.. Vy$Sie uvedené
zdkony umoznuju zverejiiovanie majetkovych (...) priznani vyhradne na dobrovolnej baze
jednotlivych politikov.” Tzv. spravy z auditu su dostupné na tychto odkazoch:

A. http://lwww.transparency.sk/wp-content/uploads/2010/10/Prievidza-auditova-sprava-final0111.pdf
B. http://lwww.transparency.sk/wp-content/uploads/2010/11/ziar_nad_hronom_auditova_sprava.pdf
C. http://lwww.transparency.sk/wp-content/uploads/2015/08/Auditova-sprava-mesta-Trnava.pdf

3 parafrazované podrfa rozsudku Najvyssieho spravneho sudu Ceskej republiky sp. zn. 8 As
55/2012 — 62 z 22. oktobra 2014, bod 67.

14 STARONOVA, K., MALIKOVA, L. Pohrad politolégie na fenomén korupcie, s. 289.

!* Special Eurobarometer 397 (Corruption).

Dostupné na http://ec.europa.eu/public_opinion/archives/ebs/ebs_397_en.pdf.

16 Napriklad rozhodnutie Obecného zastupitelstva Veterna Poruba prijaté podfa &l. 9 ods. 6
Ustavného zakona zo diia 15. novembra 2010, ktorym uloZilo starostovi obce pokutu vo vyske
dvanastich mesacnych platov, a to okrem iného aj za ,predaj sluzobného motorového vozidla bez
suhlasu obecného zastupitel'stva ako nepotrebného majetku obce za nerealne nizku cenu 100 eur,
pricom tieto finanéné prostriedky boli do pokladne obce dorucené az po 14 mesiacoch od
uskuto€nenia predaja.”

Dostupné na http://www.veternaporuba.sk/zapisnica%2016_10.pdf.

v Napriklad rozsudok Okresného sudu Revuca sp. zn. 6C/42/2012 z 20. marca 2013: ,Sud teda
uzatvara, Ze predaj zalovanych nehnutelnosti bol u¢ebnicovym prikladom, ako sa predaj obecného

majetku realizovat nema a ako pri jeho predaji boli uprednostiiované osoby mestu Tornala blizke,
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Ugelom majetkovych priznani podavanych verejnymi funkcionarmi podra Ustavného zakona
je predovSetkym zistit majetkové pomery danej osoby pri ujati sa verejnej funkcie, ich rast (pripadne
aj pokles) pocas jej vykonu a jeden rok po skon&eni vykonu verejnej funkcie. Z idajov obsiahnutych
v majetkovom priznani by tak malo byt mozné zistit pévod majetkovych prirastkov verejného
funkcionara. Tento uc€el vS8ak méze byt realne naplneny iba vtedy, ked je obsah majetkovych
priznani podrobeny Sirokej kontrole. Ak by sa vSak presadil vyklad, Zze Ziadatelom mozno poskytnut
iba jedinu informaciu tykajucu sa majetkovych pomerov verejnych funkcionarov (vysku prijmov
dosiahnutych z vykonu funkcie verejného funkcionara), zvy3né klu€ové udaje pre vytvorenie si
obrazu o majetkovych prirastkoch verejnych funkcionarov by boli zname len samotnym verejnym
funkcionarom. Inymi slovami, kontrolu by vykonaval iba kontrolovany sam. Naopak, pokial ma
Ziadatel pravny narok na poskytnutie uplnych informacii o majetkovych pomeroch verejnych
funkcionarov, kontrola ich obsahu méze byt uskuto€nena Sirokym okruhom subjektov. Opat
pouzijeme slova Najvy$sieho spravneho siudu Ceskej republiky: ,Na kontrole verejnej moci sa méze
podielat kaZdy, ato presne v tej miere, v akej sa rozhodne byt aktivnym. Nikto nie je vyluceny,
kazdy ma mozZnost pytat sa a dozvediet sa. To uz samo o sebe posilfiuje vztah verejnej moci
a obCana, brani rozdeleniu na ,my“ a ,oni“ a posilfiuje vedomie verejnosti, Ze verejna moc nie je
ucelom o sebe ¢i prostriedkom mocnych k udrZaniu svojich vysad, odcudzena od obcCianskej
spoloc¢nosti, ale nastrojom obcCanov tvoriacich politické spolocenstvo, k presadzovaniu spolocne
zdielanych zaujmov a ciefov.“'® Zaroveri je potrebné upozornit na to, Zze aj medzinarodné Studie
poukézali na korelaciu medzi niZSie vnimanou korupciou a majetkovymi priznaniami poslancov
parlamentu pristupnymi verejnosti. K tejto korelacii pristupuju este dalSie podmienky: (i) definovanie
zdrojov prijmov v majetkovych priznaniach, a (ii) demokraticky Statny rezim."

3 VYKLAD POVINNOSTI POSKYTNUT INFORMACIE Z MAJETKOVYCH PRIZNANI

Vyklad prava je ¢innost reflektujuca zakladny fakt, ze obsah a vyznam slova a viet nie je
vzdy zrejmy prima facie, bez dalSieho Usilia. Naopak, ak chceme vediet, ¢o nejaka normativna veta
znamend, potrebujeme urcit jej obsah avyznam. Ide tu nielen o rozdiel medzi vdeobecne
zavaznymi pravnymi predpismi a individudlnymi pravnymi aktmi vydanymi na ich zéklade, ale najma
o rozdiel medzi ambiciou jazykového vyjadrenia nejakej normy a schopnostou takéhoto jazykového
vyjadrenia stat sa predmetom vSeobecnej zhody o jeho obsahu. Vyklad prava potrebujeme preto,
lebo jazyk je nedokonalym nastrojom uchopenia okolittho sveta a ze o tom, o tie—ktoré slova
znamenaju, mbze Casto panovat spor.20 Takyto spor je pritomny aj pri vyklade povinnosti poskytnut
informacie z majetkovych priznani predstavitelov Uzemnej samospravy prostrednictvom Infozakona,
ked niektoré Uzemné samospravy =zaujali vyklad, ktory je podla nasho nazoru v rozpore
s gramatickym, Gstavne konformnym a teleologickym vykladom &l. 7 ods. 7 Ustavného zakona.

3.1  Vyklad presadzovany niektorymi izemnymi samospravami

Verejni funkcionari svoje majetkové priznania v zmysle €l. 7 ods. 5 nepodavaju tomu istému
organu. Kym celostatni verejni funkcionari ho adresuju Vyboru Narodnej rady Slovenskej republiky
pre nezlucitelnost funkcii a rektori verejnych vysokych $kél prisluSnym akademickym senatom
verejnych vysokych $kol, predstavitelia Uzemnej samospravy tak Cinia smerom ku komisii zriadenej
prislusnymi zastupitelstvami. V podmienkach obci, miest a mestskych Casti Bratislavy a KoSic je
tato komisia jedinou, ktora sa zriaduje obligatérne.

V zmysle &l. 7 ods. 7 Ustavného zakona je tato komisia (oznaovana napriklad ako ,Komisia
na ochranu verejného zaujmu®) povinna poskytnut’ informacie o majetkovych priznaniach verejnych
funkcionarov kazdej osobe, ato spdsobom avrozsahu ustanovenom Infozakonom. Spdsob
poskytovania informacii na zaklade Ziadosti je upraveny v § 14 a nasl. Infozékona. Ziadatel tak
adresuje svoju ziadost obci, mestu alebo mestskej €asti v Bratislave a KoSiciach. V prvom stupni by
onej mal rozhodovat obecny, resp. mestsky urad. Hoci zakon o obecnom zriadeni nedava
obecnému alebo mestskému udradu opravnenie vydavat rozhodnutia o pravach a pravom

taziace z informacii nie verejne pristupnych a z blizkych (priatelskych a pribuzenskych) vztahov s
redstavite/mi mesta.”

® Rozsudok Najvyssieho spravneho sudu Ceskej republiky sp. zn. 8 As 55/2012 — 62 z 22. oktdbra
2014, bod 68.

¥ DJANKOV, S., LA PORTA, R. LOPEZ-DE-SILANES, F., SHLEIFER, A. Disclosure by Politicians,
s. 179 — 209.

2 PROCHAZKA, R., KAGER, M. Tedria prava, s. 233.
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chranenych zaujmoch os6b (spravnym organom je starosta alebo primator, ktory vydava aj
rozhodnutia v spravnom konani), v praxi sa akceptuje, Ze Infozakon ustanovil pre obecné a mestské
Urady osobitni pravomoc vydavat rozhodnutia o nespristupneni informacii. Postup, ked v prvom
stupni rozhoduju obecné, resp. mestské urady a o odvolani rozhoduju starostovia alebo primatori, je
Siroko prijimany aj sudnou praxou.21 A kedZe komisia je organom zriadenym obecnym (resp.
mestskym & miestnym)®* zastupitelstvom, vsulade s § 16 ods. 1 zakona &. 369/1990 Zb. o
obecnom zriadeni v zneni neskorSich predpisov by o Ziadosti o spristupnenie informacii
z majetkovych priznani mal v prvom stupni rozhodovat obecny (resp. mestsky ¢i miestny) urad.

Problematicky vyklad Infozdkona niektorymi GUzemnymi samospravami sa tyka rozsahu,
v akom je podla ich nazoru mozné poskytnut informacie o majetkovych priznaniach verejnych
funkcionarov. Opiera sa o § 9 ods. 3 pism. g) Infozakona, ktory sa tyka ochrany osobnosti
a osobnych udajov. Podla tohto ustanovenia povinna osoba (teda aj obec, mesto a mestska Cast
v Bratislave a KoSiciach) spristupni na Gc€ely informovania verejnosti osobné udaje fyzickej osoby,
ktoré su spracuvané v informacénom systéme za podmienok ustanovenych osobitnym zakonom o
fyzickej osobe, ktora je verejnym funkcionarom, v rozsahu (i) titul, (ii) meno a priezvisko, (iii) funkcia
a den ustanovenia alebo vymenovania do funkcie, (iv) pracovné zaradenie a den zaciatku vykonu
pracovnej ¢innosti, (v) miesto vykonu funkcie alebo pracovnej €innosti a organ, v ktorom tuto funkciu
alebo ¢innost vykonava, a (vi) mzda, plat alebo platové pomery a dalSie finanéné nalezitosti
priznané za vykon funkcie alebo za vykon pracovnej ¢innosti, ak su uhradzané zo Statneho rozpoctu
alebo z iného verejného rozpoC:tu.23

Tento vyklad brani tomu, aby boli Ziadatelovi poskytnuté informacie o (A) vlastnictve
nehnutelnosti vratane vlastnictva bytu a nebytového priestoru, (B) vlastnictve hnutelnej veci, ktorej
zvy€ajna cena presahuje 35-nasobok minimalnej mzdy, (C) vlastnictve majetkového prava alebo
inej majetkovej hodnoty, ktorych menovita hodnota presahuje 35-nasobok minimalnej mzdy, (D)
existencii zavazku, ktorého predmetom je pefiazné plnenie v menovitej hodnote presahujicej 35-
nasobok minimalnej mzdy, a o (F) prijmoch dosiahnutych z vykonu inych funkcii, zamestnani alebo
¢innosti, v ktorych vykonavani verejny funkcionar pokracuje aj po ujati sa vykonu funkcie.

Ustanovenie § 9 ods. 3 bolo do Infozakona doplnené zakonom ¢&. 628/2005 Z. z.
s ucinnostou od 2. januara 2006, a uz 20. decembra 2007 bol ustavnému sudu doru¢eny navrh na
vyslovenie jeho nesuladu s viacerymi €lankami Ustavy (zaru€ujucimi napriklad zakladné pravo na
ochranu pred neopravnenym zasahovanim do sukromného a rodinného zivota, zakladné pravo na
ochranu pred neopravnenym zhromazdovanim, zverejhiovanim alebo inym zneuzivanim udajov &i
zakladné pravo na ochranu osobnych tdajov). Ustavny std navrhu nevyhovel, pri§om ustanovenie
§ 9 ods. 3 preslo v jeho naleze aj testom proporcionality. Na dévazok k tomu vSak v odévodneni
uviedol niekolko zadsadnych vyjadreni.

Ustavny std vyslovil sthlas s tym, Ze Udaj o vyske prijmov sa vyznamnym spdsobom
premieta do sukromnej sféry jednotlivca, vypoveda o jeho socialnom postaveni a jeho zverejnenie
moze mat vyznamné (a to aj negativne) dosledky na jeho osobné, pracovné ¢i iné spolocenské
vztahy. V pripade dotknutych osdb vSak ide len o jeden aspekt, ktory je z hfadiska vlastného
posudenia veci potrebné vziat do uvahy. Dal$im aspektom je verejny zaujem na verejnej kontrole a
transparentnosti nakladania s verejnymi prostriedkami z hladiska jeho zakonnosti a Ucelnosti, ako aj
preventivne pdsobenie takejto kontroly. Z tohto aspektu je podla ustavného sudu nevyhnutné
zdbraznit, Ze zakladné pravo na informécie sluzi vo svojej podstate aj ako prekazka pre zneuzivanie
moci zo strany osdb podielajicich sa na jej vykone. Uginna kontrola verejnej moci tak nie je

2L WILFLING, P. Zakon o slobodnom pristupe k informaciam. Komentar, problémy z praxe,
rozhodnutia sudov, s. 181.
22/ zmysle § 24 ods. 3 zakona &. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov
pIni mestsky urad ulohy obecného Uradu v mestach. Obdobna je pravna Uprava miestnych uradov
v mestach Bratislava a KoSice (§ 19 zakona ¢. 377/1990 Zb. o hlavnhom meste Slovenskej republiky
Bratislave v zneni neskorSich predpisov a § 17 zakona &. 401/1990 Zb. o meste KoSice v zneni
neskorSich predpisov).
% pPod pojem ,mzda, plat, platové pomery a dalSie finanéné nalezitosti“ mozno napriklad v pripade
starostu obce zahrnut aj cestovné nahrady a tzv. pausalne vydavky (spotreba pohonnych latok
v motorovom vozidle zverenom starostovi na vykon svojej funkcie, vydavky z reprezentaného
fondu starostu a pod.). SOLDAN, A. Slobodny pristup k informaciam v samosprave. Povinnosti
miest a obci, s. 29 a 30.
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skuto€nd bez moznosti prijimat informacie vztahujuce sa na jednotlivé osoby, ktoré tuto moc
vykonélvajl].24

Dovodova sprava k § 9 ods. 3 Infozakona uvadza: ,Predkladany navrh meni pévodnu pravnu
Upravu v smere zuUZenia rozsahu osobnych udajov, ktorym sa poskytuje ochrana, u taxativne
vymedzeného okruhu oséb, ktoré su platené z verejnych zdrojov. DoterajSia pravna Uprava
poskytuje tymto osobam rovnaky rozsah ochrany vSetkych ich osobnych uUdajov v porovnani s
ktorymikolvek inymi subjektmi ochrany podla toho zakona. Av3ak v oblastiach, ktoré sa tykaju
verejnej alebo uradnej ¢innosti alebo funkéného alebo pracovného zaradenia ako i odmeriovania
tychto oséb, je pravo verejnosti na informéacie v uvedenych pripadoch nadradené pravu na ochranu
tychto udajov o dotknutej osobe.“ Pri vyklade presadzovanom niektorymi Uzemnymi samospravami
je preto paradoxné, Ze nemoznost poskytnut klu€ové udaje z majetkovych priznani verejnych
funkcionarov opieraju prave o ustanovenie prijimané s ciefom pravo verejnosti na informacie
rozsirit.

3.2  Pouzitie gramatického vykladu a upiné znenie ustavného zakona

Zakladnym referentom gramatického vykladu je jazykové znenie pravidla. Pri gramatickom
vyklade berie jeho autor do Uvahy najma pravidla syntaxe, etymoldgie, Stylistiky — jednoducho
beZzné gramatické pravidla. Tato metéda vykladu je zakladom pre pouZitie vSetkych dalSich metdd
a len na jej zaklade vieme napriklad urc¢it, ¢i nejaky vyklad je vykladom contra legem (v rozpore so
zakonom), alebo nie.?®

Ako uvadzame vy$sie, podla &l. 7 ods. 7 prvej vety Ustavného zakona je organ, ktorému sa
podavaju majetkové priznania, povinny poskytnut informacie o nich kazdej osobe spbésobom a v
rozsahu ustanovenom Infozakonom. Ustavny zakon v &l. 7 ods. 7 tretej vete dalej uréuje, Ze osobné
udaje verejného funkcionara sa poskytuju alebo zverejfiuju v rozsahu titul, meno, priezvisko a
verejna funkcia, ktori vykonava. Mame za to, Ze pri vyklade tychto ustanoveni je nevyhnutné
vnimat aj znenie €l. 7 ods. 1 pism. e), €l. 7 ods. 8, €l. 7 ods. 9 a ¢€l. 12 ods. 1 Ustavného zakona.

Podla ¢l. 7 ods. 1 pism. e) plati, Ze verejny funkcionar je povinny do 30 dni odo dra, ked
sa ujal vykonu verejnej funkcie, a pocas jej vykonu vzdy do 31. marca podat pisomné oznamenie za
predchadzajuci kalendarny rok, v ktorom uvedie svoje majetkové pomery a majetkové pomery
manzela a neplnoletych deti, ktori s nim ziju v domacnosti, vratane osobnych udajov v rozsahu titul,
meno, priezvisko a adresa trvalého pobytu.

Elektronicky lexikon slovenského jazyka uvadza, ze slovo ,vratane® predstavuje predlozku,
priCom pri pouziti s podstatnym menom v genitive vyjadruje ,priratanie”, resp. ,prilenenie k istému
poctu“. V €l. 7 ods. 1 pism. e) tak odvodeny Ustavodarca dbésledne rozliSuje dve kategdrie udajov
pre UCely Ustavnej Upravy: (i) udaje o majetkovych pomeroch, a (ii) osobné udaje. V €l. 7 ods. 4
nasledne odvodeny Ustavodarca kategoriu majetkovych pomerov definuje.

Pokial by odvodeny ustavodarca povaZoval udaje o majetkovych pomeroch pre ucely
Ustavného zakona za rovnaku kategériu ako osobné Udaje, spojenie ,idaje o majetkovych
pomeroch” by nepouzil ani v él. 7 ods. 8: ,Ustanovenie odseku 7 (zverejiiovanie a poskytovanie
informacii o majetkovych priznaniach — poznamka autora) sa nevztahuje na tdaje o majetkovych
pomeroch a na osobné udaje manzela a neplnoletych deti, ktori Ziju s verejnym funkcionarom v
domacnosti.“ Prave naopak, odvodeny uUstavodarca opatovne rozdelfuje Udaje o majetkovych
pomeroch a osobné udaje na dve samostatné kategdrie, &¢im je vylu¢ené, Ze rozliSovanie udajov na
(i) udaje o majetkovych pomeroch a (ii) osobné udaje v €l. 7 ods. 1 pism. e) predstavuje jeho
nepozornost.

Dve kategérie udajov podla ustavnej Upravy maju aj odliSny spdsob spristupfiovania. Kym
spristupnovanie osobnych udajov je vymedzené pozitivnym spdsobom (spristupni sa iba titul, meno,
priezvisko a verejna funkcia, ktoru verejny funkcionar vykonava — €l. 7 ods. 7 tretia veta),
spristupnovanie Udajov o majetkovych pomeroch je vymedzené negativnym spdsobom, t. j. v ¢l. 7
ods. 9 sa ustanovuje iba to, ¢o sa nespristupni: ,Podla odseku 7 sa nezverejiuju také udaje o
majetkovych pomeroch verejného funkcionara, ktoré by umoznili identifikaciu hnutefnych veci, ktoré
verejny funkcionar vlastni, alebo identifikaciu dalSich stran v pravnych vztahoch podla odseku 4
pism. c) a d).“ A contrario dostaneme tie udaje o majetkovych pomeroch, ktoré sa spristupfuju,
prisom na zaklade &. 7 ods. 9 Ustavného zakona rovnako plati, Ze Udaje o prijmoch dosiahnutych v
uplynulom kalendarnom roku z vykonu inych funkcii, zamestnani alebo c¢innosti, v ktorych

2 Nalez ustavneého sudu sp. zn. PL. US 1/09 z 19. januara 2011.
% PROCHAZKA, R., KAGER, M. Tedria prava, s. 236.
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vykonavani verejny funkcionar pokraCuje aj po ujati sa vykonu funkcie verejného funkcionara
nepatria medzi udaje, ktoré sa nezverejiuju.

Ako teda dokazuju ustanovenia €l. 7 ods. 1 pism. e), ¢l. 7 ods. 8 a €l. 7 ods. 9, odvodeny
Ustavodarca pri spristupfiovani informacii z majetkovych priznani rozliSuje dve kategdrie udajov.
Prvou je kategodria (i) udajov o majetkovych pomeroch. Verejnosti sa spristupnia vSetky udaje o
majetkovych pomeroch verejného funkcionara s vynimkou obmedzeni vztahujucich sa na hnutefné
veci, majetkové prava, iné majetkové hodnoty a zavazky (€l. 7 ods. 9). Druhou kategodriou su (ii)
osobné udaje, ktoré sa spristupnia iba v rozsahu titul, meno, priezvisko a verejna funkcia. Toto
véetko nasledne podporuje aj &l. 12 ods. 1 Ustavného zakona, v zmysle ktorého sa na ochranu
osobnych udajov verejného funkcionara a inych oséb, ktoré sa spracuvaju, poskytuju alebo
zverejfiuju podia Ustavného zakona, vztahuju ustanovenia zakona. Opatovne zdérazfiujeme, Ze
odvodeny Ustavodarca rozdeluje informacie na majetkové pomery a osobné Udaje, a zakonnu
ochranu priznava len druhej kategorii — osobnym udajom. Preto mame za to, ze § 9 ods. 3
Infozakona nie je pre kategoériu Udajov 0 majetkovych pomeroch pouzitefny. Ustanovenie § 9 ods. 3
Infozékona nie je mozné pre Gdely Ustavného zékona pouzit, nakolko ten predstavuje vo vztahu k
udajom o majetkovych pomeroch a osobnych udajoch verejnych funkcionarov lex specialis.

3.3  Pouzitie ustavne konformného vykladu

Informacie z majetkovych priznani verejnych funkcionarov sa nepochybne dotykaju ich
sukromného Zivota, a teda aj zakladnych prav podla €l. 19 ods. 2 a 3, ako aj &l. 22 ods. 1 Ustavy.
Ustavnému stdu pritom uZ v minulosti bol predloZeny navrh na preskimanie Ustavného stladu
zakonnej pravnej upravy zakotvujucej povinnost urcitého okruhu fyzickych os6b s trvalym alebo
povolenym pobytom v Slovenskej republike podavat majetkové priznanie. Ustavny sud v tomto
konani pozastavil u€innost prisluSného ustanovenia vtedajSieho zakona &. 511/1992 Zb. o sprave
dani a poplatkov a 0 zmenach v sustave uzemnych finanénych organov. Meritérne rozhodnutie ale
nebolo vydané, pretoze vlada Slovenskej republiky predliozila Narodnej rade Slovenskej republiky
ako odpoved na vzniknuty stav navrh zakona, po ktorého schvaleni preskimavané ustanovenia
stratili pIatnost’.26 Ustavny sud nasledne konanie zastavil.?’

V prvom rade si dovolujeme vyslovit nazor, Ze Uprava majetkovych priznani podfa
Ustavného zakona by nemohla byt posudzovana rovnakym sposobom, t. j. ako suladna (resp.
nesuladna) s vySSie uvedenymi Clankami Ustavy. Na$ nazor opierame o zavery ustavného sudu.
Ten vo vztahu k Ustavnému zakonu uviedol, Ze je ,prédvnym predpisom rovnakej prévnej sily ako
Ustava sama, v dbésledku ¢oho je potrebné ho interpretovat’ ako zuZenie rozsahu ochrany, ktoru
poskytuje zakladné pravo inak zarucené v ¢l. 35 ods. 1 ustavy (pravo na slobodnu volbu povolania a
pripravu naf, pravo podnikat a uskutoCriovat inu zarobkovu €innost — poznamka autora) vo vztahu
k urCitym v ustavnom zakone ¢. 357/2004 Z. z. presne vymedzenym verejnym funkcionarom v
zmysle zasady, Ze Specialna norma predchadza vSeobecnej (lex specialis derogat generall).“28
A kedZe zakladné prava a slobody su navzajom rovnocenné, pricom koncepcia materidlneho
pravneho Statu vylu€uje vytvorenie ,hierarchie® zakladnych prav a slobdd, v ktorej by sa jednému
zakladnému pravu alebo slobode priznal vac¢si vyznam, nez aky ma iné zakladné pravo alebo
sloboda,? nevidime ddvod preto, aby sa takyto vyklad neuplatnil pri verejnych funkcionaroch aj vo
vztahu k ¢l. 19 ods. 2 a 3 Ustavy. Za nemenej dblezity povazujeme tiez nazor Ustavného sudu, ze
.vSeobecné vykladové pravidlo uvedené v ¢l. 152 ods. 4 ustavy je mozné uplatnit iba u véeobecne
zavaznych pravnych predpisov s pravnou silou nizSou ako tstava sama.“*

Navy$e, pokial by sme aj pripustili, Ze pri vyklade &l. 7 ods. 7 Ustavného zakona je nutné sa
vysporiadat’ povedzme s €l. 19 ods. 2 ustavy (zakotvujucim pravo na ochranu pred neopravnenym
zasahovanim do sukromného a rodinného zivota), u verejnych funkcionarov je toto pravo
v porovnani s inymi fyzickymi osobami aj tak zGZené. Napriklad Ustavny sud v naleze sp. zn. Il. US
44/00 zo dna 5. januara 2001 uviedol: ,Sloboda prejavu a pravo na informacie sa zarucuji podfa ¢l.
26 ustavy, pricom ustavou upravené (a pritom jediné) obmedzenia ich vykonu st upravené v ¢l. 26
ods. 4. Medzi tieto obmedzenia patri aj ,ochrana prav a slobéd inych”. Pri uplatriovani tychto
zakladnych prav ide o vytvorenie primeranej rovnovahy medzi prdvom na informacie na strane

> DRGONEC, J. Ustava Slovenskej republiky. Komentar, s. 399.

%" Uznesenie Ustavného stdu sp. zn. PL. US 4/02-53 z 20. méaja 2002.

%8 Uznesenie Ustavného stdu sp. zn. Il. US 576/2012 z 13. decembra 2012.

29 Nalez Ustavného sudu Slovenskej republiky sp. zn. PL. US 22/06 z 1. oktébra 2008.

39 Uznesenie ustavného stdu sp. zn. |. US 30/1999 z 28. juna 1999.
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jednej a pravom na stukromie toho (tych), o ktorom sa informacie ziskavaju, pricom sa uznava, Ze u
0s6b verejného zdujmu dochédza k zuZeniu priestoru ich sukromnej sféry, v désledku coho sa
primerane znizuje aj droveri ochrany ich osobnostnych prav. Parlamentné zhromazZdenie Rady
Eurépy vo svojej rezoltcii 1165 z 26. juna 1998 venovanej préavu na sukromie uvadza, Ze verejne
¢inné osoby (public figures) (...) musia reSpektovat, Ze osobitné postavenie, ktoré zastavaju
v spoloc¢nosti (a v mnohych pripadoch na zaklade svojho vlastného rozhodnutia), automaticky
vyvolava tlak na ich sukromie. KaZzda osoba vystupujica na verejnosti musi (a v désledku toho)
strpiet zvysenu kontrolu verejnosti nad takouto svojou ¢innostou.*

Rozhodovacia prax ustavného sudu umozhuje, resp. priamo prikazuje organom verejnej
moci vyklad v sulade s ustavnymi pravami a principmi. V pripade, Ze by doslovny vyklad
ustanovenia bol v rozpore so zdkladnymi pravami a ustavnymi principmi, organy verejnej moci by
mali zvolit taky vyklad ustanovenia, ktory ustavné prava a principy neporusuje.

Mame tak za to, Ze zdkladné pravo na ochranu pred neopravnenym zasahovanim do
sukromného a rodinného zivota, zakladné pravo na ochranu pred neopravnenym zhromazdovanim,
zverejfiovanim alebo inym zneuzivanim udajov alebo Ustavne zaru€ena ochrana osobnych udajov
nemdzu byt prekazkou pri poskytovani klu€ovych informacii z majetkovych priznani predstavitefov
Uzemnej samospravy.

3.4  Pouzitie teleologického vykladu (ucel astavného zakona)

Pravne normy maju zasadne presne a pevne popisany dosah pdsobnosti. Osoba, aplikujica
pravo, tuto oblast konkretizuje pomocou vykladu na z&klade znenia alebo teleologicky na zaklade
normativneho ucelu. Existuju vSak zaroven také zakonné ustanovenia, ktoré na zaklade svojho
znenia zahfmaju skutkové situacie, ktoré zakonodarca s ohfadom na ucel zakona vébec nechcel
obsiahnut. Doslovna, gramaticka metdda vykladu pravneho textu by v tomto pripade viedla k tomu,
ze zakonodarcom sledovany ciel by sa obratil vo svoj protiklad. Aby bolo mozné dospiet k realnemu
Zivotu a spravodlivej pozicii zaujmov blizkemu rozhodnutiu, musi osoba, aplikujuca pravo, pristupit v
danom pripade k zUZeniu aplikovanej pravnej normy. Tato mySlienkova operacia, nesuca oznacenie
sredukcia“ (alebo ,restrikcia“), sa uskutoCriuje tym, Ze napriek svojou povahou jednozna¢nému
zneniu bude aplikacia vychadzat z ucelu pravnej normy a zakonné ustanovenie ,teleologicky” (to
znamena na zaklade ,ratio legis“) zuzi alebo redukuje. Tymto spdsobom médze dosiahnut ucel
pravnej normy.*!

Ustavny sud sa v sGvislosti s teleologickym vykladom vyjadril, Ze pri vyklade a aplikacii
ustanoveni pravnych predpisov je nepochybne potrebné vychadzat prvotne z ich doslovného
znenia. Sud v8ak nie je doslovnym znenim zakonného ustanovenia viazany absolutne. Méze, ba
dokonca sa od doslovného znenia pravneho textu musi odchylit v pripade, ked to zo zdvaznych
dbévodov vyZaduje uCel zdkona, systematickd suvislost alebo pozZiadavka ustavne suladného
vykladu zakonov a ostatnych vSeobecne zavaznych pravnych predpisov (€l. 152 ods. 4 uUstavy).
Samozrejme, Ze sa v takychto pripadoch musi zaroven vyvarovat svojvble (arbitrarnosti) a svoju
interpretaciu pravnej normy musi zalozit’ na racionalnej argumentacii.

Ustavny zakon &. 357/2004 Z. z. predstavuje vSeobecne zavézny pravny predpis, ktorého
ulohou je najma umoznenie verejnej kontroly majetkovych prirastkov verejnych funkcionarov pred
nastupom do verejnej funkcie, po€as jej vykonu a rok po jej skonéeni. Ma takto protikorupcny a
preventivny charakter. Pri ustanoveni €l. 7 ods. 7, s ktorého vykladom je problém, dévodova sprava
konStatuje: ,Odseky 7 az 9 navrhuju ustanovit’ povinnost zverejriovat pisomné oznamenia verejnych
funkcionarov a spristupnenie udajov z pisomnych oznameni na zaklade zakona o slobodnom
pristupe k informaciam. Navrhované rieSenie je v stlade s Ustavou i platnymi medzinarodnymi
zavédzkami, vzhlfadom na to, Ze vykon verejnych funkcii je vec verejna, z ktorej je mozné vyvodit aj
opravnenie verejnosti disponovat' o osobach, vykonavajucich tieto funkcie aj informaciami, ktoré
maju vo vztahu k inym fyzickym osobam sukromny charakter.”

Pokial by udaje o prijmoch a majetkovych pomeroch verejnych funkcionarov odvodeny
ustavodarca nezamyslal verejnosti spristupnit, verejnost’ by nedisponovala Ziadnymi relevantnymi
informaciami o majetkovych prirastkoch starostov, primatorov, poslancov mestskych zastupitelstiev
a poslancov miestnych zastupitelstiev v Bratislave a KoSiciach. Tym by bola znemoznena prakticky
akakolvek uc€inna verejna kontrola. Tu pritom Ustavna Uprava vyslovne predpoklada v €l. 9 ods. 2
pism. b) Ustavného zakona, ked umozZfiuje zadatie konania vo veci ochrany verejného zaujmu a

%! VECERA a kol.: Teéria prava, s. 199 — 200. ]
32 Nalez Ustavného sudu Slovenskej republiky sp. zn. lll. US 341/07 z 1. jula 2008.
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zamedzenia rozporu zaujmov na zaklade riadne oddvodneného podnetu. Nemozno sa preto
stotoznit' s takym vykladom ¢€l. 7 ods. 7, po ktorom by boli klu¢ové informacie z majetkovych priznani
verejnych funkcionarom zname len im samym, pretoze v opac¢nom pripade by existovali dve upline
odlisné kategérie verejnych funkcionarov podliehajice Ustavnému zakonu: (i) verejni funkcionari,
ktorych majetkové priznania su verejnosti pristupné, a (ii) starostovia, primatori, poslanci mestskych
zastupitel'stiev a poslanci miestnych zastupitelstiev v Bratislave a KoSiciach, ktori by sice formalne
verejnymi funkcionarmi boli, avSak klu¢ové udaje z ich majetkovych priznani by pristupné neboli. Vo
vztahu knim by tak odpadol G&el Ustavného zakona, ¢o nepochybne nikdy nebolo ciefom
odvodeného ustavodarcu, ked ich v roku 2004 zaradil pod osobnu pdsobnost Ustavnej Upravy.

3.5  Sudny prieskum vykladu niektorych tzemnych samosprav

Ako uz uviedol ustavny sud, vyklad prava podany v pravnej vede nema zavazny vyznam na
uplatnenie prava ani mu nemozno priznat povahu dékazu.** Obdobne aj v suc€asnosti podla nasho
nazoru plati latinské prislovie teoria sine praxis sicut rota sine axis (tedria bez praxe je ako voz bez
kolies). Sme presvedcCeni o tom, Ze neexistuje lepsi spésob pre dokazanie, ze prezentovany vyklad
niektorych Gzemnych samosprav nie je spravny, ako otestovanie nami uvedenych vykladov
v sudnom konani. Podla naSich vedomosti sa vSeobecné sudy v Slovenskej republike doposial
nemali moznost k vykladu &l. 7 ods. 7 Ustavného zakona vyjadrit v ramci spravneho stdnictva,
a o to cennejSi by preto mohol byt prvy vysledok rozhodovacej praxe.

V sulade s Infozakonom sme sa preto obratili na mesto Stara Lubovria, aby sme zistili, ¢i
nam informacie z majetkovych priznani primatora a poslancov mestského zastupitelstva budu
poskytnuté. Konanie na prvom stupni (mestsky uUrad) a na druhom stupni (primator) ukazalo, ze aj
tato Uzemna samosprava povazuje § 9 ods. 3 Infozakona za ustanovenie znemoziujuce
poskytnutie informacii o (A) vlastnictve nehnutelnosti vratane vlastnictva bytu a nebytového
priestoru, (B) vlastnictve hnutelnej veci, ktorej zvy€ajna cena presahuje 35-nasobok minimalnej
mzdy, (C) vlastnictve majetkového prava alebo inej majetkovej hodnoty, ktorych menovita hodnota
presahuje 35-nasobok minimalnej mzdy, (D) existencii zavazku, ktorého predmetom je pefiazné
plnenie v menovitej hodnote presahujucej 35-nasobok minimalnej mzdy, a o (F) prijmoch
dosiahnutych z vykonu inych funkcii, zamestnani alebo ¢innosti, v ktorych vykonavani verejny
funkcionar pokracuje aj po ujati sa vykonu funkcie.

Obratili sme sa preto so zalobou podla druhej hlavy piatej €asti Obc&ianskeho sudneho
poriadku na Krajsky sud v PreSove.®® V spravnej Zalobe sme uviedli okrem iného vyklad
prezentovany v podkapitolach 3. 2 az 3.4. Dia 29. aprila 2015 vydal sud rozsudok sp. zn.
5S/40/2014-45, ktorym druhostupfiové rozhodnutie primatora mesta Stara Lubovha zruSil ako
nezakonné, pricom v odévodneni rozsudku sa s nami prezentovanym vykladom stotoznil. Sud
uznal, Ze z hladiska obsahu oznameni rozliSuje €. 7 ustavného zakona medzi majetkovymi pomermi
a osobnymi udajmi, ¢o nesporne vyplyva z €l. 7 ods. 4 a 7. Pozitivnym spésobom vymedzuje, ktoré
osobné udaje verejného funkcionara sa zverejiuju a naopak negativnym spésobom upravuje, ktoré
informacie tykajuce sa majetkovych pomerov verejného funkcionara sa nezverejiuju. Ak uzemna
samosprava dospeje k zaveru, ze okrem informacii uvedenych v § 9 ods. 3 Infozakona sa v pripade
verejnych funkcionarov dalSie informacie nezverejiiuju, takyto vyklad je v rozpore s €. 7 a
samotnym udelom a cielom Gstavného zakona vyjadrenom v &l. 1. Ustavny zakon v danom pripade
vo vztahu k zverejfiovaniu informacii o oznameniach verejnych funkcionarov podfa €l. 7 citovaného
je zakonom ,lex specialis®.

Odévodnenie obsahuje aj konstatovanie z dévodovej spravy k Ustavnému zakonu, Ze verejni
funkcionari rozhoduju v ramci svojich prdvomoci o vyznamnych otazkach verejného zaujmu a od
kvality a objektivity ich rozhodovania v nemalej miere zavisi Uroven uspokojovania verejnych,
skupinovych i individualnych potrieb ob&anov, pricom nezriedka su verejni funkcionari pri
rozhodovani vystaveni roznym tlakom, ktoré sleduju presadenie skupinovych alebo individualnych
zaujmov na ukor verejného zaujmu.

Sud tiez suhlasil s nazorom, Ze aj ked v €l. 7 ods. 7 ustavny zakon odkazuje pri spésobe a
rozsahu zverejfiovania informacii ozndmeni na zakon o slobodnom pristupe k informaciam, nie je
mozné vykladat toto ustanovenie vyslovne gramatickym vykladom tak, ako to vyklada primator
mesta, ale je potrebné pouzit' aj vyklad teleologicky, t. j. je potrebné v prvom rade prihliadat na

%3 Uznesenie tstavného stdu sp. zn. II. US 31/99 zo 17. marca 1999.
3 Vecna prisluSsnost sudu bola dana v zmysle § 246 ods. 1 Obcianskeho sudneho poriadku,

miestna prislusnost podla § 246a ods. 1 Obcianskeho sudneho poriadku.
54



Zbornik z medzinarodnej vedeckej konferencie Bratislavské pravnické forum 2015

sledovany ucel a ciele ustavného zakona. Oddvodnenie tiez obsahuje stotoZnenie sa s ndzorom
Ustavného sudu, Ze u verejnych funkcionarov je pravo na sukromie v porovnani s inymi sukromnymi
osobami zuZené. Krajsky sud v PreSove v zavere oddvodnenia uvadza, Ze nespravnym pravnym
posudenim ana zaklade Ustavne nekonformného vykladu prava doSlo k zasahu do nasho
zakladného prava na informacie garantované ¢l. 26 ods. 1 Ustavy.

4 ZAVER

Starostovia, primatori, poslanci mestskych zastupitelstiev a poslanci miestnych
zastupitel'stiev v Bratislave a KoSiciach su ako predstavitelia Uzemnej samospravy zaroven
verejnymi funkcionarmi podliehajucimi Ustavnému zakonu. Z priblizne 6 709 verejnych funkcionarov,
ktori su podla Ustavnej Upravy povinni podavat majetkové priznania, tvoria az 86,27 %. Prave preto
je dolezité, aby boli informacie zich majetkovych priznani pristupné kazdému, kto o to prejavi
zaujem. Majetkové priznania predstavitefov Uzemnej samospravy sa v8ak nemdzu stat verejne
pristupnymi vtedy, ak bude presadzovany vyklad, ze na zaklade § 9 ods. 3 Infozakona je mozné
poskytnut iba vySku ich prijmov dosiahnutych z vykonu funkcie verejného funkcionara. Pri tomto
vyklade totiz ostanu kfucové informacie pre zistenie majetkovych prirastkov zname iba samotnym
verejnym funkcionarom.

Prostrednictvom gramatického, Ustavne konformného a teleologického vykladu €l. 7 ods. 7
Ustavného zakona sme dospeli k ndzoru, Ze vreZime poskytovania informacii z majetkovych
priznani podla prvej vety ¢€l. 7 ods. 7 maju Ziadatelia pravny narok na spristupnenie rovnakého
okruhu informécii z majetkovych priznani, ako tomu je pri ich zverejfiovani v sulade s druhou vetou
¢l. 7 ods. 7 Vyborom Narodnej rady Slovenskej republiky pre nezluCitefnost funkcii. Nami
presadzovany vyklad bol otestovany v konani pred krajskym sudom, ktory sa s nim stotoznil. Hoci
jeho rozhodnutie ma ,len“ presvedCovaciu silu, iny sud sa pri moznom buducom rieSeni otazky
poskytovania informacii z majetkovych priznani predstavitelov itzemnej samospravy bude musiet s
jeho argumentmi vysporiadat. V opacnom pripade by riskoval nepreskumatelnost’ rozhodnutia, i
nespravne pravne posudenie vo veci. Pokial by sa nami presadzovany vyklad presadil v praxi,
vytvoril by vacsi priestor pre spolo¢ensku kontrolu predstavitelov Uzemnej samospravy
a predstavoval by nastroj na prevenciu korupéného spravania ¢&i odhalovania protipravneho
nakladania s verejnymi prostriedkami.
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THE RULE OF LAW AND THE CONSISTENCY OF JUDGMENTS
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Abstract: The rule of law is an important basic principle. The rule of law contains four components:
No-one is above the law, balance between the three branches of government, respect for human
rights and access to independent and impartial tribunals. The rule of law is based upon the idea of
liberty for the citizens. Without the rule of law there will be no liberty for the citizens. The author
asks attention for factors that undermine the rule of law. He draws the attention as well to the
requirement of clarity of the law. If the law is not clear, the rule of law cannot contribute to liberty for
citizens. Therefore consistency of jurisprudence is important.

Key words: liberty, rule of law, supremacy of law, balance of powers, human rights, independent
and impartial judges, consistency of jurisprudence

1 THE RULE OF LAW
1.1  Everyoneis bound by the law

The rule of law is an important basic principle. Article 1 of your constitution begins with
a clarion call: ‘The Slovak Republic is a sovereign, democratic state governed by the rule of law’.
No-one is above the law. As the late Lord Bingham, former senior law lord in the British House of
Lords, once remarked ‘... if you maltreat a penguin in the London Zoo, you do not escape
prosecution because you are the archbishop of Canterbury’l. Lord Bingham’s example is perhaps a
little bizarre, but it conveys the essence: no-one is above the law. If everyone is bound by the law,
then everyone is equal before the law. And the corollary to that is the principle of non-discrimination.
We are not allowed to draw unjustified distinctions between people. The state must not give less
protection to one person than another, for example because he or she belongs to a minority group.
This presents a serious challenge to countries that are home to substantial minority groups.

1.2  Balance between the branches of government

The second component of the rule of law is the balance between the three branches of
government: the legislature, the executive and the judiciary. The aim is to prevent too much power
being concentrated in one organ. The three branches are meant to keep each other in check, so
that citizens are not prevented from exercising their freedoms.

Under the rule of law, no-one has the last word. But there is a division of tasks between
the members of the trias politica, the three branches of government. The legislature is there to set
out the broad structure of the state and, possibly, of society.

The executive is charged with implementing legislation and can be called to account if it fails
to so. Chaos would result if the government implemented one law but not another. We are all bound
by the law. The tax authorities, for example, treat everyone in the way the law prescribes. They
aren’t permitted to tax one person differently from another.

And finally, the courts are there to resolve disputes between individuals, companies,
institutions and public authorities and to impose penalties if they break the law. I'll come back to this
in more detail later on.

1.3 Respect for human rights

The third component of the rule of law is respect for human rights. Every person has a right
to life, to protection against arbitrary detention, to equal treatment, to vote and stand in elections,
and to be free from invasions of his or her privacy. In addition, they are entitled to freedom of
expression, religion and belief, assembly and association, and the peaceful enjoyment of their
possessions. All these rights are enshrined in your constitution or in international treaties. They are

T, Bingham, The Rule of Law, Allen Lane, London, 2010, p. 4.
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the essential elements of freedom. Your constitution states: ‘All human beings are free and equal in
dignity and rights’.2

According to Professor Alexander Brostl, your constitution implies that ‘International treaties
on human rights and fundamental freedoms, those whose execution does not require a statute, and
those that directly establish rights or obligations of natural or legal persons and that have been
ratified and promulgated as prescribed by law take precedence over national laws’.> These
fundamental freedoms are reinforced by their inclusion in the constitution and international treaties,
neither of which can be quickly or easily amended. This puts them ‘beyond the reach of temporary
political majorities’, as former associate justice of the US Supreme Court William Brennan once
observed.

1.4  Access to an independent and impartial tribunal

The last component of the rule of law | would mention is access to an independent and
impartial tribunal. Those in authority within each of the three branches of government are
responsible for explaining, over and over again, one of history’s hardest lessons: that an
independent judiciary is an absolute pre-condition for a democracy governed by the rule of law.

Of course, it must also be possible to gain access to a country’s independent and impartial
courts. And therein lies a problem. In many cases you need an expensive lawyer and have to pay
court fees. Article 46 of your constitution refers to the right to judicial protection. As Professor Brostl
writes, ‘The aim of the constitutional right to this protection, as guaranteed in Article 46 of the
Constitution, is to enable everybody to have practical access to the courts.”

It is vital to the freedom of us all that the judiciary is not a pawn in the hands of the executive.
The first thing you think of in hearing the word ‘judiciary’ is its independence. It doesn’t act as a
manager for government but must be able to make decisions freely, without following instructions
from any party whatsoever. It must be impartial, never giving preferential treatment to one of the
parties. People, companies and institutions must be able to trust in that impartiality. The state too,
when it has recourse to the courts. Any judge who fails to be impartial undermines his or her own
position.

The four components — being bound by the law, respect for human rights, a balance of
powers and access to an independent tribunal — guarantee freedom for us all. Freedom in the sense
of minimum interference by the state in our private lives, but also the opportunity for each of us to
flourish, make use of our talents, regardless of social or political background, and to lead a decent
life. The rule of law is an achievement whose value can scarcely be overestimated. It is not built in a
day, it needs time to develop. Democracy under the rule of law is not self-evident. It is not a binary
concept, one or zero, a case of ‘all or nothing’. Instead, the rule of law exists in various degrees of
quality. Every effort must be made to ensure that its quality does not deteriorate. In times of
austerity measures, this is a more difficult but no less important task. The rule of law cannot be
bought, but it does cost money.

The strength of a democratic state governed by the rule of law lies in the fact that the three
branches of government keep each other in line. It is important to remain open to criticism that is
legitimate and appropriately expressed.

1.5 Undermining the rule of law

Are there then no threats to the rule of law? | would mention three. First, in many countries
there is tension between the executive and the judiciary. That is normal. Members of the executive
don’t like being taken to task. To ensure that tension doesn’t become excessive, it is important for
members of the executive and the judiciary not to allow themselves to be carried away by emotion in
their response to each other, but to remain reasonable and moderate. Moderation is an essential
virtue in public life. This doesn’t mean that if you encounter wrongdoing, you look away. On the
contrary, integrity and honesty are required, certainly where judges are concerned. That may
sometimes entail hard judgments. And judges must not be swayed by public opinion when deciding
how to rule on a case. If a judge believes that the evidence before the court requires an acquittal,
then acquittal must follow, even if the general public is baying for a conviction. The opposite also

2 Alexander Brostl, in: Constantijn Kortmann, Joseph Fleuren and Wim Voermans, Constitutional
Law of 10 EU Member States. The 2004 Enlargement, Kluwer, Deventer 2006, p. IX-37.
3 . .
Alexander Brostl, op. cit., p. IX-10.
* Alexander Brostl, op. cit., p. IX-38.
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applies. It is not the duty of the judge to please the public. See the title of the well-known book by
the French prosecutor Eric de Montgolfier: Le devoir de déplaires.

| am not saying that judges cannot be criticised. Indeed we must be open to criticism: it
keeps us sharp. But in public debate that criticism should be expressed with due respect for the
position of members of the judiciary. Untimely or unthinking criticism damages the institution and
can distort the balance between the three branches of government.

The second threat is corruption. In many parts of the world, the rule of law is threatened by
corruption and clientelism. Corruption in the sense that government services are ‘bought’ through
gifts of money or other advantages. This is fundamentally incompatible with equality before the law:
we cannot allow equality to be undermined, or allow people to evade their obligations under the law
through bribery. Anyone who has the resources to bribe government officials has an unfair
advantage over those who don’t. This subverts the legal order. We cannot allow the application of
general rules to be impeded by the greasing of a few palms. This is relevant not only to the
relationship of members of the public and the business community with the executive, but also to
their relationship with the judiciary. Corruption is a highly dangerous offence that undermines the
rule of law. Unfortunately, however, corrupt practices are very common in many parts of the world.
But there is hope: genuine attempts are being made to eliminate them in a number of countries.
Every step taken in the right direction is a success for the rule of law.

A third threat arises from a lack of awareness of the rule of law’s significance for the freedom
of all. It is not the plaything of lawyers. To preserve our freedom, it is essential for everyone to have
equal opportunities, for the executive and the judiciary to operate independently from each other, for
fundamental rights to be respected and for everyone to have unimpeded access to an independent
and impartial tribunal. It is the responsibility of the legal profession and the judiciary to remedy the
lack of understanding of the immense importance of the rule of law by constantly emphasising it.
Ensuring everyone has equal opportunities is indeed a major challenge, certainly in countries where
minority groups face significant problems. What is needed in such cases is an open and honest
debate between majority groups and minority groups.

2 CONSISTENCY OF JUDGMENTS

Judges apply the law. An essential element of the law is clarity. People must know what is
expected of them. How can they obey the law and be guided by the law if it is difficult to determine
what the law requires? The European Court of Human Rights uses the term ‘predictability‘e. If there
is no predictability, there is no legal certainty. In other words, the legislature must try to make its
laws as clear as possible. But courts must also be consistent in their rulings. This is a very
complicated issue. On the one hand, judges must make decisions independently and impartially. On
the other, a country’s legal system carries little authority if in similar cases the decision first goes one
way and then another. If one court tells you that possessing virtual child pornography is not an
offence, while another says that it is, how can you know which is right? Situations like this can
undermine adherence to the law and to equality before the law.

Of course, it isn’t possible to have all cases tried by a single court. Almost everywhere in the
world, people must first have recourse to a regional court, followed by appeal to a higher court,
which usually only serves part of the country, and ending with the highest court, whose role is to
ensure legal uniformity. It may of course take a long time before the highest court can give its view
on the point of law at issue. Measures to expedite proceedings can remedy this situation. In the
Netherlands we are working hard to achieve this. At Supreme Court level, we have succeeded in
reducing the length of proceedings to one year. Further digitisation of procedures at the three levels
(first instance, appeal and cassation) is expected to lead to an even greater reduction. In this way,
lower courts will be informed earlier of answers to questions of law submitted to the Supreme Court
and can take them into account in their rulings.

A second mechanism recently introduced is the preliminary ruling procedure. You will be
familiar with this system in European law. Where there is uncertainty on the interpretation of EU law,
national courts may submit a request for such a ruling from the European Court of Justice under
article 267 of the TFEU. The ECJ then gives a ruling which offers guidance to the court in question,
but also to other courts. A similar, internal mechanism has been established in France and the
Netherlands. A lower court that is wrestling with the interpretation of a new provision of law can

5 Eric de Montgolfier, Le devoir de déplaire, Michel Lafon, Paris 2006.
® ECtHR 26 April 1979, Sunday Times v. UK, app. no. 6538/74.
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apply directly to the Court of Cassation (in France), or the Supreme Court (in the Netherlands) with a
request for a ruling on the point of law at issue. The answer will follow in a few months. Formally
speaking, the lower court is not bound by the higher court’s ruling, but will of course take it into
account. If it doesn’t, one of the parties will immediately challenge its decision. In the Netherlands
this system was introduced to obtain a swift decision from the highest court on the interpretation of
the law where there are a large number of cases involving the same issue. Courts nowadays make
use of it a dozen times a year. The legal profession and the judiciary are happy with the system:
various questions concerning, for example, civil attachment proceedings, have been speedily
answered.

In both cases (in ordinary proceedings to obtain the opinion of the highest court or in the
preliminary ruling procedure to obtain such a ruling) the courts deciding questions of fact are not
formally bound to follow the ruling in other cases involving the same issue. But in practice they do
so, if only because one of the parties will otherwise appeal to a higher court.

It is also important that the highest court is consistent in its rulings. As president of the
Supreme Court | was involved in a project in another country, where the highest court operated with
three-judge panels that took little account of each other. Consequently, the panels frequently
responded differently when asked to rule on the same point of law. As a result, the court had little
authority. What is more, such a state of affairs facilitates corruption of judges. In a country where the
highest court’s judgments are consistent, it would be conspicuous if one of its chambers or panels
suddenly went against existing case law.

The independence of the judiciary does not mean that judges take no account of their
colleagues’ decisions. The system must be organised in such a way that judges working in the
relevant area (e.g. criminal or private law) are involved in some way when the highest court is
answering major questions of law. One way is to assign such questions to ‘grand chambers’ or to
involve all the members of a particular division of the Supreme Court in the deliberations. This is
how we do it in the Netherlands. In addition, if the question involves other areas of law as well,
judges from the other divisions of the Supreme Court are also invited to contribute.

One method of ensuring consistency between the highest court and appeal courts is to set
up consultations between them. In France the Court of Cassation gathers together all the decisions
of appeal courts it has set aside and then discusses them with those courts. We in the Netherlands
adopt a slightly different approach: in meetings with appeal court judges the Supreme Court raises
certain issues. Conversely, the appeal courts sometimes draw the Supreme Court’s attention to its
decisions that are difficult to follow in the daily practice of the appeal courts and other lower courts.
And on occasion they may ask the Supreme Court to give a speedy ruling on a matter which is
dividing them. Of course, in all this respect for the jurisdiction of the appeal courts and the Supreme
Court is essential: there is no question of orders being given. Each court remains free to decide as it
sees fit.

Some decisions have nothing to do with questions of law. In the first place, there are purely
factual issues: did the defendant commit the robbery or start the fire, or was it someone else? But
there are also areas where the court has considerable discretion, for example the amount of
damages awarded in many common cases, ranging from compensation for pain and suffering
caused by road traffic injuries to the amount of maintenance paid after divorce, or the length and
mode of sentence in criminal cases. For the latter, fairly rigid sentencing guidelines have been
adopted in the United States. The courts are bound by these guidelines and have little leeway to
deviate from them, even where there is reason to do so. In my country we have found less formal
solutions. Judges working in different courts come together and try to establish the sentences that
should be imposed in standard cases, for example for rape or burglary. The results of their
discussions are laid down in what are called orientation points. Judges deciding on the appropriate
sentence for a rapist, for example, know what the sentence is in standard cases. This enhances the
consistency of case law and therefore its authority. | would point out again that the individual judge
and the individual chamber of the court are free to reach their own opinion. But at least they know
what usually happens in comparable cases.

Consistent judgments contribute to legal certainty, to predictability. Society must not be
constantly confronted with incomprehensible variations, with radically different penalties for similar
offences, without any explanation. Guidelines for standard cases have also been drawn up for
maintenance payments after divorce and compensation for dismissal. Departure from the
‘orientation points’ and from settled case law is of course always possible. But the judge concerned
should always explain why he or she has come to a different decision.
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A last element of consistency | would like to draw your attention to, is the exchange of
opinions between the judiciary and the academia. We have already more than hundred years a
tradition that outstanding law professors in law reviews comment upon judgments of in particular the
Supreme Court. They write so called “notes”, annotations, that are preceded by the judgment itself.
One of the aspects these law professors will pay attention to is the consistency of the commented
judgment with former judgments of the Supreme Court and with judgments of the European Court of
Human Rights and the Court of Justice of the European Union. The justices of the Supreme Court
will take notice of these annotations. And if necessary they will afterwards adapt their case-law.
These annotations and other comments will also be debated amongst the justices and their law
clerks. | organised about each month a gathering of justices and law clerks during which a law clerk
introduced the comments made by law professors. During my presidency we also invited several
times three outstanding law professors or sometimes judges of lower courts in order to let them
speak about —according to their opinion- the best and the worst judgment of the Supreme Court
rendered the last year. This contributed firstly to the openness of the court for criticisms. But it also
made us aware of standpoints of learned experts with regard to our work. We were praised and
criticised. So, exchange with academic world is enhanced by these initiatives.

3 CONCLUSION

| have tried to shed some light on the role and meaning of the rule of law in a modern
democratic state. It is of immense significance for the freedom of each and every one of us. The law
is a dam protecting us from attempts to undermine that freedom, made by government or by others.
And the rule of law gives practical expression to that idea. | have argued elsewhere that without the
rule of law there is no civilisation. Again, civilisation is an abstract idea that assumes practical form
in our daily lives. Judges play a role in this respect, but they are not the only ones. They need to
project authority, an authority they acquire through being genuinely independent and impartial. And
they must clearly exhibit these two qualities. Sometimes they have to convict when everyone is
calling for acquittal, or acquit when the public is calling for a conviction. But judges must also show
consistency and not confront the public with completely contradictory rulings. Society needs
predictability and legal certainty. In this context | would like to conclude by drawing your attention to
the relationship between the rule of law and economic prosperity. Justice Breyer's remarks on this
subject are well worth considering. He believes that companies will not want to invest in countries
where the rule of law is not respected, where government is corrupt, where if you become involved
in a dispute you are unable to gain access to an independent and impartial tribunal, where there is
no predictability whatsoever. Breyer in turn quoted Alan Greenspan’s observation that ‘the rule of
law and property rights appear to me to be the most prominent institutional pillars of economic
growth and prosperity’.7

But of course, most important of all is that the rule of law preserves our freedom. And isn’t
that what we all want? The law is not the plaything of lawyers, but a precious and irreplaceable
asset. For all of us.
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POSTAVENIE MIMOVLADNYCH ORGANIZACIi PRI VYSKUME
A PRESADZOVANI ANALYTICKYCH ZISTENI V OBLASTI
SUDNICTVA

Zuzana Caputova

VIA IURIS

Abstract: The purpose of this paper is to evaluate the position of non-governmental organizations in
the framework of the research and enforcement of analytical findings in the field of the judiciary.
Equally it presents tools NGOs have at their disposal. Present paper refers to concrete examples of
three analysis implemented by the organization VIA IURIS in the field of disciplinary accountability of
judges, judicial professional ethics and tender procedures for the positions of judges. Further we
draw attention to selection criteria of analysed issues and requirements indispensable for analytical
activity, problems we faced and resume of findings and of concrete recommendations. We
summarize methods of our subsequent work with analytical conclusions. The latter constitutes the
base for expert conferences which we organize with the participation of representatives of all three
state powers. In the framework of the conferences participants formulate common recommendations
for application practice and for changes in the legislation and eventually appeals are addressed to
the representatives of particular powers. Analytical findings thus constitute base for systemic
changes in the judiciary.

Abstrakt: Prispevok je zamerany na zhodnotenie postavenia mimovladnych organizacii pri vyskume
a presadzovani analytickych zisteni v oblasti sudnictva a poukazuje na nastroje, ktoré maju
mimovladne organizacie k dispozicii. Obsahuje konkrétne priklady troch analyz realizovanych
mimovladnou organizaciou VIA IURIS v oblasti disciplinarnej zodpovednosti sudcov, sudcovskej
profesijnej etiky a vyberovych konani na funkciu sudcu. PoukaZzme v fiom na kritéria vyberu
analyzovanych tém, vychodiska analyz, nevyhnutné predpoklady analytickej prace a problémy
s ktorymi sme sa stretli, predmet analyz a zhrnutie zisteni a konkrétnych odporucani. V prispevku
zhrnieme tiez metody nasej naslednej prace s analytickymi zavermi. Tieto su podkladom odbornych
konferencii, ktoré organizujeme za ucasti reprezentantov sudnej, vykonnej a zakonodarnej moci. Na
konferenciach su spolocne formulované odporucania pre aplikaCnu prax azmenu legislativy,
pripadne vyzvy reprezentantom jednotlivych moci. Prispevok poukazuje na konkrétne iniciativy VIA
IURIS, ktorymi presadzovala jednotlivé odpord¢ania zmien. Analytické zistenia su tak konkrétnym
a praktickym podkladom pre systémové zmeny v sudnictve.

Key words: non-governmental organizations, disciplinary accountability, professional ethics, tender
procedures, methods of work with conclusions

Kracéové slova: mimovladne organizacie, disciplinarna zodpovednost, profesijna etika, vyberové
konania, metddy prace so zavermi, presadzovanie zmien

1 uvoD

VIA IURIS je mimovladna organizécia, ktorda sa 23 rokov venuje rozSirovaniu pristupu
k spravodlivosti. Okrem pravnej pomoci v konkrétnych pripadoch, ktort VIA IURIS zabezpecuje, sa
dlhodobo venuje aj verejnej kontrole verejnej moci a zodpovednosti verejnych ¢initefov, najma
sudcov. Je jedinou organizaciou pravnikov a advokatov, ktora sa venuje sudnictvu analyticky
a legislativne. Dovod, pre ktory sa VIA IURIS pred 5 rokmi zacala venovat sudnictvu bol zrejmy —
jednak vlastné skusenosti z advokatskej praxe a teda kontakt s viacerymi vonkajSimi problémami
sudnictva ako su prietahy v konani, nekonzistentnost rozhodovania a pod. Zaroven o pozadi
vykonu sudnej moci zacali prenikat informacie, ktoré boli zavazné. Problém uzavretého systému,
ktorému chyba akakolvek spéatna vazba, ktory si sudcovsku nezavislost myli so sudcovskou
nedotknutelnostou. Systém, ktory sa s kritickymi hlasmi z vnutra stavu vysporiadava disciplinarnymi
navrhmi, ktoré mali znamky Sikany. Sudnictvo sa zacalo prepadat aj vo vnimani doéveryhodnosti
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v oCiach verejnosti ato az na spodné prieCky vramci EU. Akutnost situacie v disciplinarnom
sudnictve a zaroven absencia akychkolvek dat a analytickych zisteni o fungovani tohto druhu
zodpovednosti sudcov boli dovodom, pre ktory sme sa rozhodli urobit analyzu disciplinarneho
sudnictva na Slovensku. Zaroven ma disciplinarne sudnictvo rozhodujuci vplyv na kvalitu celého
systému sudnictva. Akékolvek excesy z oCakavaného konania a spravania sa sudcov, a teda
akykolvek konflikt s ich zodpovednostou, sa riedi predovSetkym v disciplinarnych konaniach.

2 DISCIPINARNE SUDNICTVO

Predpokladom uvedenej analyzy bola zmena pravnej Upravy, ktora umoznila pristup
k sidnym rozhodnutiam a to aj v disciplinarnej oblasti, ¢o dovtedy nebolo samozrejmostou.
Predmetom analyzyl boli disciplinarne rozhodnutia vydané na Slovensku v rokoch 2002 az 2011.

V kvantitativnej Casti analyzy sme sa venovali vyhodnoteniu vybranych ukazovatefov —
spomeniem niektoré: Za uvedené obdobie bolo napriklad zagatych 201 konani, ¢o je takmer
porovnatelny podet za obdobny &asovy Usek ako v Ceskej republike, prisom podet sudcov v CR je
viac ako dvojnasobny. NajcastejSim navrhovatelom bol minister spravodlivosti, po fiom nasledovali
v poCetnosti podani predsedovia okresnych a krajskych sudov. Vyrazne vysSi pocet disciplinarnych
konani bol na Slovensku v porovnani s Ceskou republikou vedeny voéi sudcom Najvy$sieho sudu
SR (8 konani v SR v porovnani so 4 konania vod&i sudcom NS CR a NSS CR). Takmer v kazdom
tretom pripade doslo k zastaveniu konania a v kazdom §tvrtom k oslobodeniu spod disciplinarneho
navrhu. K uznaniu viny a ulozZeniu disciplinarneho opatrenia doslo na Slovensku v necelych 30 %,
pre porovnanie v CR bola karna sankcia uloZena v 60 % karnych Zaléb. Najéastej$im dévodom
zastavenia disciplinarneho konania bolo spéatvzatie navrhu a druhym najcastejSim dbévodom
premli€anie. Z celkového poctu vydanych rozhodnuti bolo 58% z nich zruSené alebo zmenené
odvolacimi senatmi. NajCastejSie ukladanou disciplinarnou sankciou su zrazky zo mzdy,
najprisnejSie disciplinarne opatrenie, t.j. odvolanie z funkcie sudcu, nebolo v uvedenom obdobi na
Slovensku uloZené ani raz. Pre porovnanie v Ceskej republike v rokoch 2003 — 2010 (teda za o rok
kratSie obdobie) bolo odvolanych 9 sudcov. Priemerna diZka trvania disciplinarneho konania je 13,5
mesiaca. Zakon predpoklada, Ze disciplinarny sud ma rozhodnut spravidla do 3 mesiacov.

Z uvedeného struéného porovnania s Ceskou republikou vyplyva, Ze disciplinarne konania st
na Slovensku intenzivne vyuzivané (priblizne rovnaky pocet konani pri menej ako dvojnasobne
mensom pocte sudcov), osobitne vysoky pocet konani bol vedeny voci sudcom NajvySSieho sudu.
Avsak z hladiska ukladania sankcii, zmierfiovania sankcii odvolacimi senatmi, prisnosti ulozenych
sankcii su disciplinarne senaty na Slovensku podstatne zhovievavejsie a zmakcujuce.

Z kvalitativneho hfadiska bolo zakladnym poznanim po Studiu disciplinarnych rozhodnuti ich
nekonzistentnost, v niektorych pripadoch az protireivost. V. mnohych pripadoch je tiez zrejmy
nepomer medzi zavaznostou skutku a uloZzenym disciplinarnym opatrenim. Uvedené médze byt
vyluéne aplikaénym problémom, zarovern by mohla prospiet’ blizSia Specifikacia skutkovych podstat
a tieZ blizsie previazanie skutkovych podstat s disciplinarnymi opatreniami. Dal§im problémom
hmotnopravnej upravy v pripade niektorych disciplinarnych previneni povazujeme dvojkolajnost , t.j.
prekryvajuce sa skutkové podstaty. Niektoré skutkové podstaty su Specifické, porovnatelné s inymi
sankénymi normami, iné su vSeobecné, plnia ,zbernd® funkciu, st pod ne subsumované roézne
skutky asu vyuzivané najCastejSie. V oblasti sankéného prava vSak vSeobecne definované
skutkové podstaty povazujeme za rizikové, zneuzitelné a popierajuce princip pravnej istoty. Ako
problematické vnimame aj spatvzatie navrhu na zacatie disciplindrneho konania, €o bol naj¢astejsi
dbvod zastavenia konania. Opakovane sa stalo, Ze navrhovatel pévodne navrhoval najprisnejSie
sankcie (napr. odvolanie z funkcie sudcu, preloZenie na sud nizSieho stupna), neskdr vdak navrh
vzal v celom rozsahu spat. V niektorych pripadoch sa tak stalo v dbésledku zmeny v osobe
navrhovatela (zmena predsedu sudu, zmena ministra). V niektorych pripadoch sa vSak javi, ze
navrhovatel pouzival disciplinarny navrh ako nastroj hrozby alebo dokonca iSlo o Sikandzne
uplatfovanie prava zo strany navrhovatela.

Z analyzy teda vyplynul jeden zavazny zaver, a to, Ze pravna Uprava je natolko nejasna,
nedostato€na az vagna, Zze ma potencial zneuzitelnosti, napriklad v podobe disciplinarnych podani,
pod hrozbou najprisnejSej sankcie, napr. aj vo€i sudcom, ktori su nositefmi kritického alebo
alternativneho nazoru, vo&i nazorom predstavitefov justicie. Zaroven, v pripadoch, kde bola
preukazana vina za zavazné disciplinarne delikty, bolo mozné sa stretnit s prekvapivo miernymi

! Vybrané aspekty discipinarneho sudnictva, VIA IURIS, 2012:

www.viaiuris.sk/stranka_data/subory/viaiuris-disciplinarne-sudnictvo.pdf
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sankciami. Disciplinarne sudnictvo je hlavnym nastrojom vyvodzovania zodpovednosti u sudcov, je
najdélezZitejSou spatnou vazbou voci nedovolenému spravaniu sa sudcov. Ak tento klu€ovy nastroj
moze fungovat ako skrivené zrkadlo, nespravodlivo, a ma potencial vytvarat atmosféru tlaku ci
nebodaj strachu, ohrozuje tak sudcovsku nezavislost. Preto je délezité sfunkénit disciplinarne
sudnictvo a odstranit nedostatky pravnej upravy.

Uvedené a dalSie analytické zistenia boli podkladom odbornej konferencie, ktord VIA IURIS
pravidelne organizuje. Za ucasti slovenskych a ¢eskych sudcov, advokatov, zastupcom ministerstva
spravodlivosti a NR SR, boli na podklade analyzy v zavere konferencie odporucané konkrétne
navrhy na zmenu legislativy a aplikaCnej praxe. Uvedené navrhy sa tykali najma zmeny procesnej
a hmotnopravnej upravy. VIA IURIS ich nasledne v spolupraci s dalSimi odbornikmi spracovala do
podoby legislativnych navrhov s dévodovou spravou. Momentalne sa snhaZime uvedené zmeny
presadit do zakonov.

3 SUDCOVSKA PROFESIJNA ETIKA

Dalsi prikladom nagej analytickej prace, ktora suvisi s disciplinarnou zodpovednostou
sudcov je sudcovska profesijna etika. Podobne ako pri disciplinarnych konaniach aj v pripade
profesijnej etiky zaujali naSu pozornost’ konkrétne priklady z praxe, ktoré poukazovali na viaceré
neujasnené instituty. Vo vtedy prebiehajucich disciplinarnych konaniach boli sudcovia napr. stihani
aj za prekroCenie medzi slobody prejavu sudcu, ktoré v8ak nie su jasne vymedzené. Paradoxné
bolo, Ze v roku 2009, ked sme sa tejto téme zacali venovat, vSeobecne medzi sudcami previadal
nazor, Ze sudcovia nemaju schvaleny eticky kodex. Napokon sme zistili, ze kédex existuje, je z roku
2001, nikdy nebol meneny a je mimoriadne struény (ma rozsah 1 A4 strany). Zaroven vSak nan
odkazuje zakon o sudcoch a prisediacich, pri€¢om porusenie etického kédexu je povazované za
disciplinarny delikt.

Dévodom nasho zaujmu o tému sudcovskej etiky su aj dalSie skuto€nosti - na Slovensku
dlhodobo &elime najnizsej dovere verejnosti v stdnictvo v celej EU, dal$i pokles dévery vyplyva
z najnovsieho prieskumu, ktory si VIA IURIS nechala v septembri tohto roku vyhotovit (miera
nedovery je 74%)°. Zarovei Slovensko este v nedavnej minulosti Gelilo prejavom niektorych
predstavitelov justicie, ktoré su povazované minimalne za sporné, alebo za hranicami spolo¢ensky
$tandardného, tolerovaného spravania, & za hranicou déstojnosti. Dal$im faktorom boli uz
spominané Sikandzne disciplinarne konania voc&i sudcom, ktoré sa odvolavali aj na poru$enie chabo
definovanych etickych Standardov. Na strane druhej je téma profesijnej etiky sudcov stale
pre vacsinu sudcov témou okrajovou. Sudna rada uz druhy rok pripravuje navrh nového etického
kédexu. Jeho vyznam teda zrejme stupol, zatial v8ak bez realneho dopadu v podobe nového
kvalitného kodexu.

Nepochopenie vyznamu etického kédexu vacsinou sudcov povazujem za nedorozumenie. Po
oboznameni sa s touto témou vnimam profesijna etiku ako vysostne prakticky nastroj, ktorého rola
je najma v preventivnej, menej v sankénej rovine. Zaroven v krajine, ktorej disciplinarne sudnictvo je
natolko rozkolisané, nekonzistentné, je absencia jasne vymedzenej hranice dovoleného spravania
nebezpecna. Preto je v zaujme sudcov samotnych jednoznacné a predvidatelné vymedzenie
hranic, za ktorymi mdzu celit disciplinarnemu postihu, napr. aj v normach profesijnej etiky.
Informacie sustredené v publikacii VIA IURIS o jednotlivych institutoch profesijnej etiky sudcov
z viacerych krajin sveta, medzinarodnych odporucani a judikatury sudov mézu sluzit ako podklad
novovznikajuceho etického kédexu sudcov. K tejto téme sme zaroven uskuto€nili dve sudcovské
konferencie. Prva vroku 2011 bola o vyzname profesijnej etiky, prednasali na nej sudcovia
z Kanady, Francuzska, Nemecka, Rakuska, Ceska a samozrejme Slovenska. Dalgia konferencia
v roku 2013 sa uz tykala upravy jednotlivych institatov profesijnej etiky v kontexte slovenskej pravnej
upravy. VIA IURIS sleduje pripravu nového etického kédexu v Sudnej rade, voci prvotnému navrhu
sme pripravili rozsiahlu spatnu vazbu, kedZe obsahoval viaceré nejasné a rizikové ustanovenia.
Pripravu kdédexu dalej sledujeme.

2 Vysledky prieskumu verejnej mienky doveryhodnost sudnictva, september 2015:

www.viaiuris.sk/aktualne/568-dovera-voci-sudom-opat-kl.html
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4 VYBEROVE KONANIA NA SUDCOV A SUDNYCH FUNKCIONAROV

Dalsim prikladom témy, ktorej sa VIA IURIS analyticky venovala je monitoring a analyza
vyberovych konani na sudcov a sudnych funkcionarov®. Tato analyza bola reakciou na zavedenie
novej pravnej Upravy vyberovych procesov, vdaka ktorym boli verejnosti pristupné viaceré
nevyhnutné informacie o uchadzacoch vyberovych konani. Kvalita a najma objektivita vyberovych
konani je na Slovensku dlhodobo spochybriovana, vyskytli sa podozrenia z preferovania rodinnych
prislusSnikov. Pritom dobry vyber novych ludi do sudnictva je klu€ovy pre skvalitnenie vykonu sudnej
moci atiez pre zvySenie dbveryhodnosti v sudnictvo. Podla prieskumu, ktory si VIA IURIS dala
urobit’ v roku 2013 bol ako hlavny dévod neddvery v sudnictvo povazovany ,osoba sudcu®, teda
nedévera vo&i sudcom samotnym (aZ na dal$ich miestach uvadzali respondenti dizku sudnych
konani, kvalitu pravnej upravy a pod.).

Monitoring vyberu sudcov a sudnych funkcionarov prebiehal takmer dva roky (v rokoch 2011
az 2013), monitorovanych bolo 115 vyberovych konani a 794 uchadzacov. Z monitoringu vyplynulo
nasledovny profil uspeSného uchadzaca vyberového konania: Zzena (63%), vo veku 30-35 rokov
(83%), ma absolvovanu justi¢nu skusSku — je teda z prostredia z vnutra justicie (73%), jazykové
znalosti angli¢tina (83%).

Ohladom spomenutého parametra preferovania rodinnych prisluSnikov pri vybere na funkciu
sudcu sme zistili, Ze z celkového pos$tu uchadzaCov ma 14% rodinnych prisluSnikov v justicnom
prostredni. AvSak z vymenovanych uchadzacov, teda tych ktory uspeSne presli celym vyberovym
procesom, ma pribuznych v justicii 30%. Tito uchadzadi su teda vo vysledku Uspesnejsi.

Analyza pravnej upravy a aplikacnej praxe vyberovych konani bola porovnavana s pravnou
Upravou v siedmych eurdpskych krajinach a s medzinarodnymi odporu¢aniami. Medzi zavery
analyzy patria okrem iného aj konsStatovania, ze je potrebné zachovat nastaveni mieru
transparentnosti vyberovych konani, ich otvorenost pre u€ast aj inych pravnickych profesii.
Zaroven je potrebné stanovit zoznam najdblezitejSich kritérii na vyber sudcov, zoznam kritérii
indpirovany prikladmi zo zahraniia sme v analyze zostavili. Ako problematické sa ukazalo aj
neoddvodriovanie rozhodnuti o vybere, rieSenim by mohlo byt zavedenie jednotného hodnotiaceho
harka. Dal&im navrhom je zmena v zloZeni vyberovych komisii, &0 najméa aplikaény problém.
V sucasnosti su zloZzené takmer vyluéne zo sudcov, teda systém je uzatvoreny a justicia vybera
samu seba. Cast &lenov komisie by mala pochadzat ziného ako justiéného prostredia,
pri zachovani minimalne polovice zastupcov sudcov.

Zavery analyzy boli opat podkladom odbornej konferencie za ucasti slovenskych a ¢eskych
sudcov, na ktorej boli formulované konkrétne odporu¢ania pre zmenu legislativny a aplikacnej
praxe, ktoré boli nasledne adresované ministerstvu spravodlivosti a Sudnej rade. Momentalne
pracujeme na presadzovani zmien do pravnej upravy. V Ciastkovej novele sa nam doposial podarilo
presadit vyhotovovanie zvukovych zaznamov z ustnej &asti pohovoru, ktory sluzi ako podklad
pre nasledné rozhodovania Sudnej rady a menovanie sudcov prezidentom SR.

VSetky analyzy su dostupné na strankach VIA IURIS, o ich vydani informujeme sudcov, ale aj
zastupcov ministerstiev a poslancov. Rovnako ako aj zborniky z konferencii, so vSetkymi
prednaskami a formulovanymi zavermi, su bezplatne dostupné na internete.

5 ZAVER

Ako zrejme vyplyva z vy$Sie uvedenych prikladov nasej analytickej prace, jej nevyhnutnym
predpokladom je otvorenost, transparentnost moci a samozrejme pristup k datam. Nevyhnutnostou
je spolupraca s odbornou verejnostou ato predovSetkym reprezentantmi prostredia, ktoré
analyzujeme, v uvedenych prikladoch teda so sudcami. Budeme velmi radi, ak k SirSej spolupraci
budeme nachadzat odozvu aj u zastupcov akademickej obce. Kladieme dbéraz na to, aby sa naSe
analytické poznanie pretavilo do konkrétnych systémovych zmien v legislative alebo aplikacnej
praxi. Na zaklade analyz, prekonzultovanych a doplnenych zavermi znaSich konferencii
pripravujeme legislativne navrhy. S nimi vramci legislativneho procesu oslovujeme vefejnost
na podporu hromadnych pripomienok. Ziskanie podpory verejnosti (minimalne 500 osOb) nam
zabezpedi postavenie zastupcu verejnosti, s ktorym musi vykonna moc rokovat o predloZzenych
navrhoch v rozporovom konani. VacSina navrhov sa nam vramci rozporového konania dari

8 Vyber sudcov na Slovensku, Monitoring a analyza vybranych vyberovych konani, VIA IURIS, 2014:

www.viaiuris.sk/stranka_data/subory/analyzy/babiakova-web-upravenal2022014.pdf
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presadit. O naSich navrhoch informujeme aj poslancov NR SR, ktori su ¢lenmi prisluSnych
parlamentnych vyborov.

Pozicia odbornej mimovladnej organizacie je preto Specificka, moze byt dblezitym
zastupcom zaujmov verejnosti, poméct odbornej verejnosti analytickymi zisteniami a prisne
nadstranickym postupom presadit déleZité zmeny a prispiet tak ku skvalitneniu vykonu verejnej
moci, vratane moci sudne;j.

Chceme prispiet k tomu, aby sudnictvo bolo nezavislé, efektivne a spravodlivé. Tieto ciele su
predovSetkym o kvalite ludi, ktori sudnictvo reprezentuju, teda o sudcoch, o ich odbornych, ale aj
ludskych kvalitdch. Sudna moc, nie je vSak iba vecou sudcov. Jej Standard ovplyviuje cela
spolo¢nost, teda aj my, zastupcovia inych pravnickych profesii a samozrejme iné zlozky verejnej
moci. Preto je potrebné aby justicia bola predmetom verejnej debaty, skimania a predmetom
spatnej vazby. Aby sme sa nevratili do Cias jej izolacie a nedotknutelnosti, ktorej dosledky tu méame
dodnes.
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KASACNI STiZNOST A SPRAVNi SOUDNICTVI
V CESKE REPUBLICE®

Petr Pricha

Masarykova universita Brno, Pravnicka fakulta; Nejvy$si spravni soud CR

Abstract: The paper is focused on a cassation complaint in the current Czech administrative
judiciary . It deals with the nature of cassation appeal , the reasons for filing a cassation complaint,
acceptability and admissibility of cassation complaints , and also pays attention to current issues
of regulation cassation complaint , taking into account the findings of the judicial decision-making.

Abstrakt: Prispévek je zaméfen na problematiku kasacni stiznosti v aktualni ceské Upravé
spravniho soudnictvi. Zabyva se povahou kasacéni stiznosti, divody podani kasacéni stiznosti,
pfijatelnosti a pfipustnosti kasacni stiznosti, a souCasné vénuje pozornost aktualnim otazkam
Upravy kasacni stiznosti, s pfihlédnutim k poznatkiim z rozhodovaci soudni praxe.

Key words:The nature of cassation appeal , the reasons for filing a cassation complaint,
acceptability and admissibility of cassation complaints , current issues adaptations cassation
complaint.

Klracové slova:Povaha kasaéni stiznosti, dlvody podani kasaéni stiZznosti, pfijatelnost
a pfipustnost kasacni stiznosti, aktualni otazky upravy kasacni stiznosti.

UVODNi POZNAMKA
Nynéjsi odborna konference, jiz se U¢astnime je celkové zaméfena na, resp. nese spoleény
nazev ,Pravni a spolecenské nastroje pro efektivnéjsi a diiveryhodnéjsi soudnictvi®, a ja jsem
si pro Uc¢ast v odborné sekci s podtitulem ,Vyzkum a ndstroje mimoviadniho sektoru a akademie
v oblasti soudnictvi a dobré spravy véci verejnych” zvolil a pfipravil odborny pFispévek, ktery
usiluje o pohled a zamysleni nad tim, zda jednim z takovych nastroju muze byt i kasacni stiznost
v rezimu pravni Gpravy spravniho soudnictvi v Ceské republice.

KASACNI STiZNOST A SPRAVNi SOUDNICTVI

Stavajici pravni uprava spravniho soudnictvi v Ceské republice predstavuje v aktualnich
podminkach zcela integraini, a také integrovanou, soufast mechanismu vefejné moci, se
specifickym zaméfenim na soudni kontrolu vefejné spravy. Z pohledu vlastniho vykonu spravniho
soudnictvi pfitom plati, ze tézisté tzv. Jadného” spravniho soudnictvi spoCiva pred
specializovanymi senaty krajskych soudu, a v zajmu sjednoceni rozhodovani je dale zalozena
moznost podani kasacni stiznosti k Nejvy$Simu spravnimu soudu, pficemz NejvySSimu spravnimu
soudu potom pfislusi v nékterych vécech také rozhodovat pfimo, tedy samostatné.

Tento rezim spravniho soudnictvi v Ceské republice, jak je ostatn& znamo i na Slovensku,
které pravé v letoSnim roce taktéz dospélo k vlastni svébytné pravni upravé spravniho soudnictvi,
je upraven zakonem ¢&. 150/2002 Sb., soudni fad spravni, ve znéni pozdéjSich predpisu (dale téz
,soudni fad spravni, ¢i ,s.f.s.“), a v praxi uplatiiovan 1.1.2003, pfiemz za vice nez 12 let své
existence byl do sou€asnosti jiz dvacetosmkrate novelizovan. Nékteré jeho novelizace se pfitom
dotkly i Upravy institutu kasacni stiznosti s cilem jeji optimalizace, nicméné presto nékteré otazky
této Upravy i nadale vyvolavaji, €i si zasluhuiji diskusi.

Z odeznélych zmén je v tomto sméru tfeba poukazat v prvé fadé na novelizaci provedenou
zakonem &. 350/2005 Sb., ktera zejména pfinesla zavedeni institutu tzv. nepfijatelnosti kasacni
stiznosti ve vécech azylu. S U€innosti od 13.10.2005 je tak vyslovné stanoveno a dodnes plati, ze
jestlize kasacni stiznost ve vécech azylu svym vyznamem podstatné nepfesahuje vlastni zajmy

! Tento prispévek byl vypracovan v ramci projektu Grantové agentury Ceské republiky & GA13-
30730S ,Prostfedky ochrany subjektivnich prav ve verejné spravé, jejich systém a efektivnost".
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stéZovatele, NejvySSi spravni soud ji odmitne pro nepfijatelnost. Rozhodovani bylo svéfeno
péticlennym senatiim a k pfijeti pfisluSného usneseni se pfedepisoval souhlas vSech ¢lend senatu,
a takovéto usneseni podle dikce pravni Upravy nemuselo byt odivodnéno.

Netrvalo dlouho, a judikatura k tomu stanovila, ze: ,,Pfesahem vlastnich zajm( stéZovatele
je jen natolik zasadni a intenzivni situace, v niz je - kromé ochrany verejného subjektivniho préva
jednotlivce — pro Nejvy$si spravni soud téz nezbytné vyslovit pravni nazor k urcitému typu pfipadu ¢&i
pravnich otazek. Presah vlastnich zajmi stéZovatele je dan jen v pripadé rozpoznatelného dopadu
feSené pravni otazky nad rémec konkrétniho pripadu. Primarnim ukolem NejvysSiho spréavniho
soudu v Fizeni o kasacnich stiZznostech ve vécech azylu je proto nejen ochrana individualnich
verejnych subjektivnich prav, nybrz také vyklad pravniho fadu a sjednocovani rozhodovaci &innosti
krajskych soud(.“ (Podle usneseni NejvySsiho spravniho soudu ze dne 26. 4. 2006, ¢j. 1 Azs
13/2006-39, www.nssoud.cz). Tady, a to spiSe pro zajimavost, je tfeba v danych souvislostech také
poukazat na to, Ze soudni praxe dikci zakona stanovujici, Ze usneseni o odmitnuti kasacni stiznosti
pro nepfijatelnost nemusi byt odlivodnéno, nepfijala, a naopak takovato usneseni odlvodriovana
jsou a to ¢asto pomérné velmi podrobné.

V danych souvislostech nelze nepoznamenat, Zze pozadavek na rozhodovani v pfipadé
neprijatelnosti  kasacCni stiznosti v pétiClennych senatech byl opustén jednou z dalSich
vyznamnéjSich novelizaci, a to jmenovité novelizaci provedenou zakonem ¢&. 303/2011 Sb., jejiz
nabyti u€innosti bylo stanoveno na 1.1.2012. Tato novelizace je pfitom ze vSech dosavadnich
novelizaci soudniho fadu spravniho nerozsahlejsi, a v praxi se o ni stale ¢ast&ji hovofi jako o tzv.
velké novele soudniho fadu spravniho. Ostatné také jiz ve stadiu své pfipravy byla tato novelizace
vnimana jako novelizace nejkomplexnéjsi a svou povahou zasadni &i kliCova, jejimz poslanim bylo
pfedmétnou Upravu vyraznéji kvalitativnéji posunout vpred.

Tato novelizace soudniho Fadu spravniho mimo to pfinesla ve vztahu k upravé institutu
kasacni stiznosti nékteré dalSi zmény. Tak zejména od nabyti ucinnosti této novelizace plati, ze
kasacni stiznosti, o nichZ pfislusi rozhodovat Nejvy8Simu spravnimu soudu, se podavaji pfimo u
ného a Nejvyssi spravni soud mize, zruSi-li rozhodnuti krajského soudu, a pokud jiz v Fizeni pred
krajskym soudem byly pro takovy postup dlvody, soucasné se zruSenim rozhodnuti krajského
soudu sam podle povahy véci rozhodnout i o zrudeni rozhodnuti spravniho organu nebo o
vysloveni jeho nicotnosti, a stejné tak i 0 zruSeni opatfeni obecné povahy nebo jeho &asti, a také o
ochrané ve vécech mistniho &i krajského referenda. Tyto zmény mély v prvé fadé pfinést
odleh&eni zatéze krajskych soudd (k nimz se do 31.12.2011 kasacni stiznosti podavaly a které
obstaravaly pfisluSnou agendu pfed predlozenim véci se spisy NejvySSimu spravnimu soudu), a
dale zracionalizovani rozhodovani ve véci, s moznosti ve vybranych pfipadech ,najednou” rusit i
napadena spravni rozhodnuti.

Na druhé strané zotazek pravni Upravy rezimu kasacnich stiznosti, které dosud
novelizovany nebyly, a které se pfinejmensim k zamy$leni nabizi, jsou podle mého soudu zejména
nasledujici otazky:

- Je spravné, Ze kasacni stiznost muZe podavat i Zalovany spravni organ ?

- Nejsou divody, na nézZ je vazano podani kasacni stiznosti pojaty pfilis Siroce ?

- Nemél by odkladny ucinek, ktery ze zakona kasacni stiznosti nepfisludi, takto
Vv nékterych pripadech pfece jen prichazet v tvahu ?

PFirozené nevylucuji, Ze podle nékterych odbornych nazor by se k diskusi z ¢eské Upravy
institutu kasacni stiznosti nabizely i otdzky dalsi, ¢i jiné, ja jsem si zvolil tyto, které se mi jevi jako
vyznamngjsi, a dale bych se, v mezich daného limitovaného prostoru, pravé k nim chtél vyjadfit.

Jesté predtim, nez se zaméfim na, byt struénou ¢&i koncentrovanou reakci na takto
naformulované ¢i zvolené otazky, si vzhledem k uc¢astnikiim této konference, ktefi nemusi byt blize
obeznameni s rezimem pravni Gpravy kasaéni stiznosti v Ceské republice, a k pfiblizeni souvislosti
dané problematiky, dovolim alespori ramcovou charakteristiku tohoto rezimu.

Rizeni ve vécech spravniho soudnictvi je koncipovano jako fizeni jednoinstanéni, bez
moznosti podani tzv. fadného opravného prostiedku. Pfesto platna pravni Uprava pocita s moznosti
podani kasacni stiznosti, jako svou povahou mimofadného opravného prostfedku. K Fizeni o
kasacni stiznosti je pfislusny NejvysSi spravni soud. Kasacni stiznost je opravnym prostfedkem
proti pravomocnému rozhodnuti krajského soudu ve spravnim soudnictvi, jimz se ucastnik
fizeni, z néhoz toto rozhodnuti vzeSlo, nebo osoba zUc¢astnéna na fizeni, domaha zruseni
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soudniho rozhodnuti.> Kasaéni stiznost je pFipustna proti kazdému takovému rozhodnuti, neni-li
vyslovné zakonem o spravnim soudnictvi stanoveno jinak.

Kasacni stiznost Ize podat pouze ze zakonem danych davodi®, jimiz podle aktualné platného
pravniho stavu jsou :

- nezakonnost spodivajici v nesprdvném posouzeni pravni otazky soudem
v pfedchazejicim Fizeni,

- vady fizeni spo€ivajici v tom, Ze skutkova podstata, z niz spravni organ
v napadeném rozhodnuti vychazel, nema oporu ve spisech nebo je s nimi v rozporu, nebo
Ze pfi jejim zjiStovani byl poruSen zakon v ustanovenich o fizeni pfed spravnim organem
takovym zpusobem, Ze to mohlo ovlivnit zakonnost, a pro tuto ddvodné vytykanou vadu
soud, ktery ve véci rozhodoval, napadené rozhodnuti spravniho organu mél zruSit; za
takovou vadu fizeni se povaZuje i nepfezkoumatelnost rozhodnuti spravniho organu pro
nesrozumitelnost,

- zmatec€nost fizeni pfed soudem spocivajici v tom, Zze chybély podminky Fizeni, ve
véci rozhodoval vylouéeny soudce nebo byl soud nespravné obsazen, popfipadé bylo
rozhodnuto v neprospéch Uc¢astnika v dusledku trestného &inu soudce,

- nepfezkoumatelnost spocivajici v nesrozumitelnosti nebo nedostatku divodu
rozhodnuti, popfipadé v jiné vadé fizeni pfed soudem, mohla-li mit takova vada =za
nasledek nezakonné rozhodnuti o véci samé,

- nezakonnost rozhodnuti o odmitnuti navrhu nebo o zastaveni fizeni.

Zakonna uprava pfitom sou€asné& vymezuje pfipady a situace, v nichZ je kasaéni stiznost
proti rozhodnuti krajského soudu ve spravnim soudnictvi nepfipustna. Pokud jde o vécné rozliseni
oblasti spravniho soudnictvi, pod timto zornym uhlem je tfeba uvést, Zze kasacni stiznost
je nepfipustna toliko ve vécech volebnich.

V pfipadech zostatnich vécné odliSovanych oblasti spravniho soudnictvi je potom
nepfipustnost kasaéni stiznosti spojovana jiz toliko s dil€éimi otdzkami &i aspekty napadanych
rozhodnuti.

Tak je kasaCni  stiznost nepfipustna zejména tehdy, sméfuje-li  jen proti vyroku o
nakladech fizeni nebo proti divodim rozhodnuti soudu. Déle je kasacéni stiznost nepfipustna
proti rozhodnuti, jimz soud rozhodl znovu poté, kdy jeho puUvodni rozhodnuti bylo zruSeno
Nejvy$sim spravnim soudem (to neplati, je-li jako duvod kasaéni stiznosti namitano, Ze se soud
nefidil zavaznym pravnim nazorem NejvySSiho spravniho soudu), nebo proti rozhodnuti, jimz se
pouze upravuje vedeni fizeni, anebo proti rozhodnuti, které je podle své povahy do¢asné. Kasacni
stiznost dale neni také pfipustna tehdy, opira-li se jen o jiné duvody, nez shora vypoétené, nebo
o davody, které stézovatel neuplatnil v fizeni pfed soudem, jehoz rozhodnuti ma byt
prfezkoumano, a¢ tak ucinit mohl.

Zakonna uprava dale vedle nepfipustnosti zna také nepfijatelnost kasacni stiznosti. Ta vSak
pfichazi podle aktualné platného stavu uvahu jen ve vécech ve vécech mezinarodni ochrany, a jen
tehdy, jestli-ze kasacni stiznost svym vyznamem podstatné nepfesahuje viastni zajmy stézovatele.
Takovou kasacni stiznost NejvySSi spravni soud usnesenim odmitne.K  pfijeti usneseni
o nepiijatelnosti kasacni stiznosti je tfeba souhlasu vSech ¢lenl senatu.

Lhuta pro podani kasacéni stiznosti je dvoutydenni. Kasacni stiznost musi byt podana do
dvou tydn( po doruéeni rozhodnuti, a bylo-li vydano opravné usneseni, bézi tato Ihata znovu od

% Kasacéni stiznost z pozice u€astnika pfedchazejiciho soudniho fizeni je vedle Zalobce i Zalovany
spravni organ. Tim je zpravidla organ odvolaci (vSude tam, kde odvolani pfichazelo v tvahu), a neni
jim jiz spravni organ . stupné. Tzn., Ze spravni organ I. stupné kasacéni stiznost podat nemuze, a to
ani v pfipadé, ze spole¢né s napadenym rozhodnutim odvolaciho organu bylo soudem zruSeno
rozhodnuti spravniho organu I. stupné. K tomu srov. usneseni Nejvy$siho spravniho soudu ze dne
30. 5. 2013, ¢&j. 4 As 77/2013-25: Spravni organ |. stupné neni u€astnikem Fizeni o Zalobé proti
rozhodnuti odvolaciho spravniho organu a nemuze byt ani osobou zu€astnénou na tomto Fizeni.
Proto neni ve smyslu § 102 s. f. s. opravnén k podani kasac¢ni stiznosti.

% Tvrzené divody kasacéni stiznosti soud posuzuje podle jejich obsahu a nikoliv podle formalniho
oznaceni. Tyto divody musi byt svym obsahem podraditeiné pod néktery z divodd, které soudni
rad spravni v ustanoveni § 103 odst. 1 jako duvody kasacni stiznosti vymezuje. Pokud takové
obsahové podfazeni neni mozné, jedna se o duvody jiné, v § 103 odst. 1 s. I. s. neuvedené (§ 104
odst. 4 s. F. s.). Podle usneseni Nejvy$3iho spravniho soudu ze dne 18. 3. 2004, sp.zn. 1 As 7/2004,
www.nssoud.cz.
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doruceni tohoto usneseni. Zmeskani lhdty k podani kasacni stiznosti nelze prominout. Kasaéni
stiznost se podava u Nejvyssiho spravniho soudu, lhdta je zachovana, byla-li kasaéni stiznost
podana u soudu, ktery napadené rozhodnuti vydal.

Pokud jde o u€astniky Fizeni o kasacéni stiZnosti, ttmi jsou stéZovatel a dale vSichni, kdo
byli u€astniky pavodniho fizeni. Stézovatel musi byt zastoupen advokatem. Tento pozadavek
neplati, ma-li stézovatel, jeho zaméstnanec nebo ¢len, ktery za néj jedna nebo jej zastupuje,
vysokoSkolské pravnické vzdélani, které je podle zvlastnich zakond vyzadovano pro vykon
advokacie.

Kasaéni stiznost nema odkladny ucinek, pokud vSak stéZovatel o jeho pfiznani pozada,
NejvysSi spravni soud jej mize pfiznat.

O kasacni stiznosti rozhoduje NejvySSi spravni soud zpravidla bez jednani. Povazuje-li to
za vhodné nebo provadi-li dokazovani, nafidi k projednani kasacni stiZznosti jednani. Nejvyssi
spravni soud je pfitom vazan rozsahem kasacni stiznosti, coz vSak neplati tehdy, pokud je na
napadeném vyroku zavisly vyrok, ktery napaden nebyl, nebo pokud je rozhodnuti spravniho
organu nicotné.

PFi rozhodovani o kasacni stiznosti je Nejvy$si spravni soud vazan ddvody, které jsou
v kasaéni stiznosti uvedeny. To vSak neplati tehdy, bylo-li fizeni pfed soudem zmateéné nebo
bylo zatizeno vadou, ktera mohla mit za nasledek nezakonné rozhodnuti o véci samé, anebo je-li
napadené rozhodnuti nepfezkoumatelné, jakoz i v pfipadech, kdy je rozhodnuti spravniho organu
nicotné. Nejvyssi spravni soud pfitom nepfihlizi ke skutecnostem, které stéZovatel uplatnil poté, kdy
bylo vydano napadené rozhodnuti krajského soudu.

Pokud Nejvyssi spravni soud dospéje k zaveéru, Ze kasacni stiznost je dlivodnd, rozsudkem
zruSi rozhodnuti krajského soudu a véc mu vrati k dalSimu Fizeni. Jestlize neni kasacni stiznost
dlvodna, Nejvyssi spravni soud ji rozsudkem zamitne. V pfipadech, kdy Nejvy$si spravni soud
zruSi rozhodnuti krajského soudu a vrati mu véc k dalSimu fFizeni, je krajsky soud vazan pravnim
nazorem vyslovenym Nejvy$§im spravnim soudem ve zruSovacim rozhodnuti.* Nejvy&Si spravni
soud pfitom soucasné mize zruSit i napadena rozhodnuti spravnich organa (odvolaci, a pfip.
| prvostupriova).

ad) Je sprdvné, Ze kasacni stiZznost mizZe podavat i Zalovany spravni organ ?

Tato otazka nabyva na vyznamu zejména ve spojeni se skuteCnosti, ze kasacni stiznost je
opravnym prostfedkem proti pravomocnému rozhodnuti krajského soudu (jeho specializovaného
senatu) o zalobé ve spravnim soudnictvi, tedy je svou povahou tzv. mimofadnym opravnym
prostfedkem, a kasacni stiznost mlze podat Ucastnik Fizeni pfed krajskym soudem, z néhoz toto
rozhodnuti vzeslo; nebo osoba zucastnéna na fizeni, tedy i Zalovany spravni organ, napf. krajsky
Urad (nikoliv v8ak jiz spravni organ I. stupné).

Zalobu proti rozhodnuti spravniho organu lze pfitom podat aZ po vy&erpani Ffadnych
opravnych prostfedkd, pfipousti-li je zvlastni zakon, tzn. zpravidla se tak podava proti rozhodnuti
odvolaciho spravniho organu. Podat ji ale muze jen U€astnik spravniho Fizeni

Vzhledem k podstaté a poslani spravniho soudnictvi je nepochybné v téchto souvislostech
treba poznamenat, Ze spravni soudnictvi v evropském kontextu tradi¢né vychazi ze své orientace
na ochranu subjektivnich verejnych prav dotéenych ucastnika spravniho fizeni

Spravni organy by v pribéhu soudniho pfezkumu mély spiSe uspokojovat navrhovatele, nez
branit sva rozhodnuti, ostatné tak nemohou ¢init ani ve spravnim fizeni, ani v istavnim soudnictvi.
Navic zcela stranou zUstavaji spravni organy I. stupné (byt ¢asto je faktickym pfedmétem soudniho
pfezkumu obsah jejich rozhodnuti a ne vzdy se musi tyto organy ztotoznit s nazorem organu
odvolaciho).

Osobné jsem tedy toho odborného nazoru, ze Zalovany spravni organ by pravo podavat
kasacni stiznost (jako svou povahou narokovy opravny prostfedek vazany na tytéz duvody, jako u

* Vazanost krajského soudu pravnim nazorem Nejvy§siho spravniho soudu vyslovenym ve

zru8ujicim rozhodnuti (§ 110 odst. 3 s. I. s.) zaklada krajskému soudu povinnost respektovat v
dal$im fizeni tento nazor jak v rozsahu, ve kterém NejvysSi spravni soud shledal divody kasacni
stiZznosti opodstatnénymi (tj. neztotoznil se s rozhodnutim, pripadné s dilcim pravnim nazorem
krajského soudu), tak v rozsahu, ve kterém stéZovateli nedal za pravdu (tj. akceptoval pravni nazor
krajskym soudem v rozsudku vysloveny). Podle rozsudku Nejvy$Siho pravniho soudu ze dne 30. 1.

2009, sp.zn. 4 Ads 19/2008, www.nssoud.cz
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ucastnika pfedchoziho spravniho fizeni)  mit nemél. Jeho poslanim je prosazovat a chranit
zakonem garantované vefejné zajmy, a k tomu by spiSe mély sméfovat jiné prostfedky (typicky
nenarokové podnéty), nez prostfedky Sité na miru ochrané vefejnych subjektivnich prav ucastnika,
¢i jinak dot&enych osob, ve spravnim fizeni &i jinych postupech vykonu vefejné spravy.

ad) Nejsou duvody, na néZ je vdzano podani kasacni stiznosti pojaty prilis Siroce ?

Rizeni o kasaéni stiznosti je svou povahou soudnim pfezkumnym fizenim zaméfenym na to,
zda krajsky soud v souladu se zakony, a sou€asné i vécné spravné, prezkoumal rozhodnuti
zalovaného spravniho organu. Jde tedy o soudni pfezkoumani pfedchoziho soudniho pfezkoumani
rozhodnuti zalovaného spravniho organu. Proto i vySe rekapitulované zakonné davody, na které
platnd pravni Uprava vaze pfipustnost kasacni stiznosti, pfevazné mifi na pfip. pochybeni soudu,
byt sou€asné poukazuje na moznost pochybeni soudu pfi neodhaleni pochybeni Zalovaného
spravniho organu.

Za situace, kdy je fizeni o kasalni stiznosti ve své podstaté v pofadi Ctvrtou urovni
posuzovani pfedmétné spravni véci (rozhodnuti spravniho organu I. stupné, rozhodnuti zalovaného
/odvolaciho/ spravniho organu, rozhodnuti krajského soudu o podané Zzalobé, a konecné
rozhodovani Nejvyssiho spravniho soudu o kasacni stiznosti) se nutné vtira otazka, zda vice
,Stupfd posouzeni pfedmétu rozhodnuti spravniho organu® a ve spojeni s tim vice stupnidl jeho
prezkumu® je zpuUsobilé zarugit vy§Si miru spravedinosti. Nehledé k tomu, Ze tim neni jesté rejstfik
moznosti obrany z pohledu ucastnika spravniho Fizeni vycerpan, neb ten mlze zpravidla jesté
podat Ustavni stiznost, popf. se nasledné obratit i na ESLP.

Soustfedime-li se toliko na vnitrostatni pddorys moznosti soudniho pfezkoumani spravniho
rozhodnuti, dovolim si vyjadfit nazor, ktery je po mém soudu navic plné konzistentni s pozadavkem
¢l. 6 Evropské umluvy o ochrané lidskych prav a zakladnich svobod, Ze jako narokové by mohlo
postaCovat jednourovriové soudni pfezkoumani spravnich rozhodnuti spravnimi soudy. Z toho
ostatné do jisté miry vychazi i stavajici pravni uprava spravniho soudnictvi, kterd vnima a koncipuje
kasacni stiznost jako ,mimofadny opravny prostfedek®, nicméné interpretaCni Sifi zakonem
vymezenych dlvodu pfipustnosti kasaéni stiznosti je kasacni stiznost prakticky stavéna do pozice
narokového opravného prostfedku. Tak se potom nutnég, i zakonité, vtira otazka, zda védomi, ze
véc mUze byt pfip. jes$té prezkoumana dalsi instanci, neoslabuje pocit odpovédnosti za bezchybné
prezkoumani napadeného rozhodnuti na prvé z nabizejicich se soudnich urovni, a to do jisté miry
obdobné, jako v pfipadé moznosti odvolaciho Fizeni, které mdze i spravni organ |. stupné vnimat
jako jistou pojistku, pro pfipad, Ze se mu véc nepodafi posoudit a rozhodnout ,napoprvé“ zcela
spravné.

Za tohoto stavu véci se potom nabizi Uvaha o redukci narokovych davodd (pfip. o uplné
nenarokovosti) kasacni stiznosti a jeji svazani s je$té Uzeji pojatymi limity jeji pfipustnosti, popf. i
jeji pfijatelnosti.

Krom jiného se tak pfedevSim jevi jako vhodné inspirovat se napf. upravou ,dovolani*
v ob&anském soudnim fadu kde plati :

,povolani lze podat pouze z ddvodu, ze rozhodnuti odvolaciho soudu spociva na
nespravném pravnim posouzeni Vé&ci. ......... Dovolani je pfipustné ...., jestlize napadené
rozhodnuti zavisi na vyfeSeni otazky hmotného nebo procesniho prava, pfi jejimz feSeni se odvolaci
soud odchylil od ustdlené rozhodovaci praxe dovolaciho soudu nebo kterd v rozhodovani
dovolaciho soudu dosud nebyla vyfeSena nebo je dovolacim soudem rozhodovana rozdilné anebo
ma-li byt dovolacim soudem vyfeSend pravni otazka posouzena jinak.“

aAd) Nemél by odkladny ucinek, ktery ze zakona kasacni stiznosti nepfislusi, takto
v nékterych pripadech prece jen pfichdzet v uvahu ?

Jak ukazuji poznatky z praxe, nejzfetelngji se dana problematika, resp. disledky s ni
spojené, projevuje(i) ve spojeni s pfezkoumavanim rozhodnuti spravniho organu, a to v situaci,
kdy Zalovany spravni organ, jehoz rozhodnuti bylo v fizeni o Zalobé zruseno rozhodnutim krajského
soudu, poda kasacéni stiznost a pfed Nejvy$Sim spravnim soudem o ni probiha fizeni, v némz
muZze byt rozhodnuti krajského soudu zruSeno a véc vracena k dalSimu fizeni, pfiéemz mezitim
dany spravni organ vyda nové spravni rozhodnuti. Situace se tak pro dotéené subjekty stava
nejasnou zejména v tom, jak po zruseni kasacni stiznosti napadeného rozsudku nalozit s pavodnim
rozhodnutim Zalovaného spravniho organu, a jak nahlizet na jeho nové spravni rozhodnuti. Vse
souvisi s tim, Ze kasacni stiznost (stejné tak ani zaloba) nema(aji) obecné ze zakona odkladny
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ucinek a v ramci stavajici platné pravni upravy se nabizejici se aplikacni feSeni nejevi dostatecné
vyhovujici.

Pod zornym uhlem téchto poznatkd a disledkd s nimi spojenych se zfejmé z moznych a také
v Uvahu pfichazejicich feSeni nabizi k diskusi jako nejtransparentng;jsi tfi nz’asledujl'ci:5

- podani kasacni stiznosti proti rozsudku krajského soudu, ktery zrusil k podané zalobé
rozhodnuti zalovaného spravniho organu a véc vratil k novému projednani a rozhodnuti, zakotvit
jako ddvod pro ex offo preruSeni fizeni pred Zalovanym spravnim organem, aZ do rozhodnuti o
kasacni stiznosti,

- vyjit z feSeni, které bylo uvazovano v navrhu darfového fadu z podzimu 2008, a stanovit
pravidlo, Ze dojde-li v fizeni o kasacni stiznosti ve spravnim soudnictvi ke zruSeni pravomocného
rozhodnuti krajského soudu, na jehoZ zakladé bylo vydano Zalovanym spravnim organem nové
spravni rozhodnuti, pozbyva toto rozhodnuti Gcinnosti nabytim ucinkt rozhodnuti Nejvy$siho
spravniho soudu o kasacni stiznosti,

- pfiznat kasacni stiznosti, ale stejné tak i Zalob&, ze zdkona odkladny ucinek, ktery by byl
vazan na podani kasacni stiznosti Ci zaloby. Navazanim odkladného ucinku na podani kasaéni
stiznosti ¢i Zzaloby by byla zachovana ,mimofadnost® téchto opravnych prostredku.

Pochopitelné kazdé z téchto feSeni ma své jisté vyhody, a také nevyhody, a legislativni
pfiklonéni k nékterému z nich, ¢i jejich modifikaci, by muselo byt pfedmétem zevrubnych projednani
a také nalezeni pfislusného konsenzu.

ZAVEREM

K Gpravé institutu kasacéni stiznosti, jakoZ rezimu spravniho soudnictvi v Ceské republice
jako celku, Ize souhrnné stru¢né konstatovat, ze pfevazné, a to i diky dosud prob&hnuvsim
novelizacim soudniho fadu spravniho pfevazné vyhovuje, nicméné stejné tak nepochybné existuje
fada otdzek, které Cekaji na budouci, perspektivni diskusi.

Pravé odeznély pfispévek byl pojat jako urCity vklad do této potencialni diskuse, a jeho autor
bude zamySleny uc€el pfispévku povazovat za naplnény, pokud svym obsahem povede alespori
k nékterym zamy$lenim.

A po létech bude jisté zajimaveé, jestli obdobné otazky nebudou spojovany a artikulovany
také ve spojeni s pravé letos pfijatou slovenskou pravni Upravou spravniho soudnictvi, ktera je
v uvedenych otazkach, az na urcité vyjimky, do jisté miry koncipovana obdobné.

Na Uvodem poloZzenou otazku, zda jednim z nastrojl, jimiz je sledovano efektivnéjsi
a duvéryhodnéjsi soudnictvi nemlze byt i kasaéni stiZnost v rezimu pravni Upravy spravniho
soudnictvi v Ceské republice, se klonim k odpovédi, Ze pfip. legislativni tpravy tohoto institutu ve
smyslu vySe naznaceného by k vy$sSi efektivnosti a dlvéryhodnosti spravniho soudnictvi pfispét
také mohly.
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FROM TRANSPARENCY TO ACCOUNTABILITY:
UTILIZING "BIG DATA" FOR INCREASED EFFECTIVENESS
OF JUDICIAL SYSTEM

Samuel Spac
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Abstract: Slovak judiciary currently functions in the regime of unprecedented transparency. Krastev
(2013) warns transparency may contribute to the decreasing level of trust towards institutions and
weakening of democracy unless the data are analyzed in their complexity. This paper presents three
case-studies utilizing data about the Slovak judiciary: a) qualitative analysis of judicial decisions
regarding cases of corruption in 2012 - 2014; b) quantitative analysis of performance of individual
courts and judges from district courts in 2011 - 2013; c) statistical analysis of selection procedures to
the positions of judges in 2011 - 2014. The results show the ability to identify problematic aspects of
the issues inquired: predictability, but absence of real punishments in corruption cases; identification
of courts and judges who negatively contribute to the overall performance of the system; increased
chances to succeed in selection procedures for candidates with family members in the judiciary. In
order to increase credibility of the judicial system it is essential to use available data for better
understanding of the functioning of the system and improved targeting of public policies.

Key words: transparency, accountability, big data, corruption, judicial performance, judicial
selection, public policies

1 INTRODUCTION

In the last couple of years the reputation of the Slovak jud|C|ary has consrderably decreased
Based on a variety of studies one can label it as ineffective’, corrupted®, untrustworthy® or in
"disarray and turmoil™*. Some of this undesired situation can be certainly explained by a range of
that had attracted public attention, such as disciplinary procedures against judges who publicly
criticized practices present in the judiciary, "discrimination lawsuits" of numerous judges against the
state, or a considerable amount of judicial decisions regarding defamation of the former President of
the Supreme Court and the Judicial Council Stefan Harabin. Such an attention clearly has not done
a favor to the Slovak judicial system, however the public perception is not the only problem and
Slovak judiciary performs badly even when only objective indicators are taken into account. In 2012
Slovak judiciary was found among three least capable judiciaries in the EU with Clearance rate of
non-criminal cases at the 1% instance was as low as 91%, and the problems of the judicial system
can be observed with regard to Disposition time as well, as Slovakia can be found among five
slowest judiciaries in the EU°.

The unsatisfactory performance, together with public discontent led in 2011 to a series
of reforms aimed at the increase of the level of transparency in Slovak judiciary, as transparency is
frequently considered a tool that should enhance and ensure higher accountability and efficiency.
Just to clarify, accountability for the purpose of this paper is not understood in usual negative sense,
but rather as a more inclusive concept where one actor is accountable to another one for either past
or future actions that can be a basis for sanctions as well as rewards®. Since then a vast majority of

SCHWAB K., SALA-I-MARTIN, X. The Global Competitiveness Report 2013-2014.

TRANSPARENCY INTERNATIONAL. Global Corruption Barometer 2013.

TASR Sudy maju katastrofalnu bilanciu. Neddveruje im skoro 70% Slovakov.

BOJARSKI L.; STEMKER KOSTER, W. The Slovak judiciary: its current state and challenges.

® CEPEJ. Report on European judicial systems - Edition 2014 (2012 data): efficiency and quality
ofJustrce

® SCHEDLER, A. Conceptualizing accountability.
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judicial decisions is supposed to be published at the website of the Ministry of Justice and should be
available to anyone; public can find information about selection procedures in the resort including
resumes, motivation letters and declarations of family members in the judiciary by all candidates for
judgeships or candidates for courts' presidents; judges are obliged to publish their asset
declarations online on the website of the Judicial Council; or on the website of the Ministry one can
find annual statrstlcal reports for each judge serving in the judiciary in any given year. To the
contrary, Krastev’ argues that transparency leads on one hand to such volumes of information that
keep the public uninformed when he claims that: "[ijnundating people with information is a time-
tested way to keep people uninformed”; while on the other hand it comes with cherry-picking of
cases by media and political opponents that consequently contributes to the decrease in trust
towards democratic institutions.

This article aims to challenge the idea proposed by Krastev and argue that transparency, if
properly utilized, can be a vehicle of a positive change. This paper will therefore present three
separate case studies that demonstrate "big data" can improve our understanding of how
institutions, for this purpose specifically judicial institutions, function, and can in turn enhance
accountability and more informed public policy decisions by increasing the ability to target problems
with considerably higher precision. The first case study will utilize published judicial decisions and
analyze decisions related to corruption in years 2012-2014; the second will propose a methodology
of how to measure performance of judges and with a closer look at Slovak district court judges will
show that a) individual judges matter for the performance and should be held accountable for their
work, and b) it is possible to identify judges and courts who contribute to overall performance either
positively or negatively with statistical significance; and the last case study will analyze judicial
selection to district courts between 2011 and 2014 arguing that candidates with family members in
judiciary are statistically more likely to be successful in these procedures and are more likely to win.
All of the case studies will be presented in the following way: at first | will introduce used data and
methods used for data collection as well as the analysis; after that | will present most important
findings; and finally | will provide a discussion of these findings and how could they serve for the
purpose of public policy decisions regarding the functioning of judicial system.

2 ANALYZING CORRUPTION IN PUBLISHED JUDICIAL DECISIONS

Corruption in Slovakia has been for a long time consrdered one of the most crucial problems
of the country. According to Global Competitiveness Report it is the second most problematic factor
for doing business; only inefficient government bureaucracy was considered as a more troublesome
issue. Similarly, in Corruption Perception Index 2014° only five EU countries ranked worse,
suggesting corruption is a recognized problem in Slovakia and fight against it may play a crucial role
for the trustworthiness of the government among its own citizens. Even politicians has a long time
ago acknowledged that corruption should be addressed with extraordinary attention. In 2003 the
Special Court was created and one of its main tasks was to serve as a specific tribunal for corru tion
cases. Even after its existence was compromised by the decision of the Constitutional court™, the
new Specialized criminal court was established as a successor of the former institution. Desprte the
fact corruption has been recognized as a major problem in the country, the knowledge about the
actual fight against it, and about actual functioning of the court together with the office of Specialized
attorney, is rather scarce. For that reason this case study attempted to concentrate on several
questions that should clarify how successful the Specialized court is in this difficult task: first of all,
who is tried and for what?; what kinds of corruption are heard in front of the court?; do punishments
fit the crimes?; how are punishments assessed?; and finally, what does all that mean for corruption
in Slovakia.

2.1 Data and Methods

For the analysis we looked at 239 decisions of Specialized Criminal Court in corruption cases
published between January 2012 and July 2014. Decisions were searched contemporaneously
atthe website of the Ministry of Justice and at the open-data portal Open Courts

KRASTEV I. The transparency delusion.
SCHWAB K., SALA-I-MARTIN, X. The Global Competitiveness Report 2013-2014.
TRANSPARENCY INTERNATIONAL. Corruption Perception Index 2014.
Rulrng of the Constitutional Court of the Slovak Republic No. PI. US 17/08-238 from May 20,
20009.
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(www.otvorenesudy.sk), administered by Transparency International Slovakia. In addition, to create
as precise sample as possible we also requested information about heard corruption cases from the
Specialized Criminal Court and the Supreme Courts. Once the sample was selected the data were
collected using various approaches, mainly qualitative legal analysis and content anaIyS|s

2.2 Findings

The analysis showed that majority of those tried at the Specialized Court are ordinary
citizens, even though corruption is usually perceived as a consequence of power. Global anti-
corruption or%anization Transparency International defines corruption as "the abuse of power for
private gain"~“ while it can be categorized on the basis of the amount of money involved - on the
continuum between 'grand’ and 'petty’, and on the basis of sector where it occurs - the main
distinction being a difference between political and non-political corruption. The reason for that, as
can be seen in Figure 2, is the fact that bribery is prosecuted much more often than taking bribes.

250
200 -
s = ®indirect corruption
100 - = bribery
m taking bribes
50 -
0 - .
regular citizens state employees

Figure 2: Number of people tried at the Specialized Criminal Court for corruption
Source: Transparency International Slovakia

Massive disproportionality of ordinary citizens as compared to state employees may suggest
that action which predominantly get heard at the court are rather related to citizens' interactions than
to interactions with state. However, Figure 3 shows that of those 220 decisions that were
subsumable to specific categories of interactions in the society a large share is related to
relationships between citizens and the state. The largest category in this respect is what we labeled
as 'dealing with officials' which refers to such interactions as procedures for vehicle license plates,
evidence for vehicles brought from abroad and alike. In addition, paying bribes for non-action by
officials in cases where for instance, traffic regulations were breached, or in the procedure for
issuing of the driver's license are considered as different categories. The second largest group
contains citizens' interactions with medical facilities where they often attempted to get medical
professionals to issue sickness absences on the basis of fictitious diagnoses or secure a favorable
medical opinion for the grant of some kind of pension. On the other hand, political corruption related
to elections, EU funds or procurement is marginalized in the sample and only 5% of all the decisions
can be attributed to this category.

" The analysis was prepared in 2014 in cooperation with Katarina Hukelova, research assistant in
Transparency International Slovakia

2 TRANSPARENCY INTERNATIONAL. How do you define Corruption?
47



Zbornik z medzinarodnej vedeckej konferencie Bratislavské pravnické forum 2015

dealing with officials 65
sickness absence 43
non-action (police, inspections) 37
driving licenses 24
criminal procedures 21
medical opinion 17

procurement, EU funds, elections 13
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Figure 3: Number of decisions related to specific categories of interactions in which prosecuted
corruption was found
Source: Transparency International Slovakia

As a consequence of a very small number of political corruption cases heard at the
Specialized Criminal Court, only a small share of individual bribes can be considered as a 'grand'
corruption. Almost half of the corruption instances the court was deciding about involved bribes
lower than 20 eur. Contrarily, only as much as 5% involved bribes higher than 3000 eur. It is
important to note here that the 5% share of bribes over 3000 eur and 5% share of corruption cases
in political corruption is to some extent coincidental. Especially corruption related to elections
actually involved bribes lower than 20 eur.

less than 5000 wgarﬂm more than
S0, less than1000 U 50%0%9”
eur
0,
les4 than 500 eur
1%
less than 200 eur less than 20

4% eur

48%

less than 100 eur
1%

less than 50 eur
13%

Figure 4: Share of bribes categorized by the amount of money involved
Source: Transparency International Slovakia

Another striking fact in the sample was that as much as three quarters of decisions are in fact
decided by prosecutors as 48% of the decisions were plea bargains, and another 28% were penalty
orders. This can be seen in Figure 5. Further out of plea bargains and penalty orders only as little as
2% resulted in imprisonment of those tried. To the contrary, of those who did not plead guilty one
third was acquitted. Of the rest, hence from the 17% of defendants who went to the court and did
not plead guilty 16% were actually imprisoned. This suggests that unless the defendant pleads
guilty, the chances of acquittal are not negligible, but on the other hand the chances for
imprisonment rise as well. To support this claim we can turn to evidence from the sample: a food
inspector who asked for a bribe in 2011 and received at least 10 kilograms of jasmine rice, 2
packages of cashew nuts and several juice bottles was imprisoned for 5 years; whereas those who
were involved in a large scale corruption related to public procurement at the Ministry of Defense,
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with as noteworthy bribes as 42.500 eur were punished only with financial sanctions while avoiding
years of imprisonment.

Regular
proceeding;
45;17%
Acquittal; 18; 7% :

Figure 5: Share of Specialized court's decision based on the form of the decision
Source: Transparency International Slovakia

2.3  Conclusions

Based on the analysis it can be argued that prosecution of corruption in Slovakia mainly
targets ordinary citizens while political and grand corruption remain considerably unnoticed. Either
way, what can be seen in the sample is that petty corruption is very common in the country and
numerous citizens are seeking advantages when dealing with officials or medical professionals.
Results suggest that corruption practices are deeply rooted in the society which certainly is
wearisome. Further, the analysis shows that repressive bodies are not too successful in the fight
against grand corruption as only very few cases are heard by the court specifically designed for
these purposes. Also, the study demonstrates that a majority of cases gets decided at the level of
prosecution and that these cases are more likely to end with not as harsh decisions as may be
necessary for the law to fulfill its prevention function that would increase costs of this harmful
behavior. Last but not least, Specialized criminal court plays a much smaller role in the prosecution
of corruption as might be expected, which creates an incentive for a much greater openness and
transparency of the prosecution as it seems to be a much more crucial actor with regard to
corruption than the judiciary.

3 MEASURING PERFORMANCE OF DISTRICT COURT JUDGES

Central to this analysis are individual judges, which is not frequent in the study of courts or
judicial systems. Poor performance of judicial systems, including the Slovak one, are usually
explained by insufficiency of material as well as personal resources, high number of incoming
cases, complicated and often changing legal orders, while the role of judges seems to be
underplayed. This case study aims to question this practice and propose a measure of performance
of Slovak district court judges using descriptive statistics from annual statistical reports. These
reports include a variety of data that provide as an opportunity not only to see how cases go through
judges' hands, but also to compare them to one another and on the basis of comparisons measure
their individual performance. In the past, and in certainly different context than the Slovak one,
judges seemed to understand public's desire to be informed about their work and perceived it as a
legitimate tool*®, however the reactions to outside criticism were generally not too positive“. Majority
of performance evaluations found in the literature was based on surveys either among legal
professionals or general public. This case study utilizes available descriptive statistics, and

¥ STERLING J., STOTT E.K. and WELLER S.. What judges think of performance evaluation: a
report on Colorado survey.

* FLANDERS S., Evaluating Judges: How should the bar do it?
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somewhat similar approaches can be found - looking at used citations of judges outside their
circuit™, or their success rate at the appellate level™®.

3.1 Data and Methods

For the analysis data for 939 district court judges from years 2011-2013 were used.
Performance of judges was measured on two dimensions - quality and efficiency roughly
overlapping with two out of five core values of judicial systems as proposed by Shetreet'’ - namely
with procedural fairness and efficiencylg. '‘Quality" is understood as a feature of judicial behavior that
reflects decision-making on the basis of evidence, in accordance with procedural rules, while these
being contained in a reasoned decision while the proper laws are applied. 'Efficient' judge is
understood as a judge who is able to resolve incoming cases, decrease the number of docketed
cases and prioritize in such a way that ensures all litigants are treated roughly equally. Certainly,
there are many critiques that can be raised against such conceptualizations, but these are based on
the assumption that the judicial system functions to a large extent properly and injustice happens
rather occasionally and cannot be seen as a systemic feature of the actual functioning of the
judiciary. The two dimensions are measured by eight indicators that can be found in Table 1.

Indicator Name Note

Calculated as a share of affirmed decisions from the total number
of decisions of the appellate court.

Calculated as a share total number of decisions from the total
number of decisions issued by a judge. The main problem with the
indicator is that time periods of the two groups are not
corresponding as the value of the former depends on appellate
courts, not from a judge herself.

Q1. Affirmed decisions

Q2. Appellation frequency

Q3. Reversed or annulled
decisions

Calculated as a share of reversed or annulled decisions from the
total number of decisions issued by a judges. Time periods are not
corresponding.

E1. Clearance rate

E2. Total number  of
unresolved cases

E3. Total number of restant
cases

E4. Restant of unresolved
cases

Calculated as a number of decided cases divided by of all incoming
cases in the time period.

The higher the number is the less able a judge is to focus on new
cases.

The higher the number is the less able a judge is to focus on new
cases.

Calculated as a share of restant cases from all unresolved cases.
Restant cases are those that have not been resolved in at least 12

months, except childcare cases that are considered as restant after
6 months.

Calculated as number of decisions issued by a judge in the last
year compared to all unresolved cases at the end of the year. The
indicator shows judge's ability to resolve unresolved cases were
there no incoming cases.

E5. Case turnover ratio

Table 1: List of all indicators

All of the indicators are coded on the scale from 0 to 10. For each indicator and each judge
the score was calculated using z-scores where the observed value of each judge was compared to
the rest of judges, and if a judge's z-score was between -0,2 and 0,2 the score was re-coded to 5, if
it was between 0,2 and 0,6 the score was re-coded to 6, and so on to the z-scores higher than 1,8
when it was re-coded to 10, and vice versa, meaning that if the z-score was lower than -1,8 it was
re-coded as 0. The idea behind that was two-fold. First of all, it allows us to easily compare judges
to one another, and also using standardized scores should punish or reward those who are
significantly distant from average, while those with performance on an indicator around the average

> CHOI, S., GULATI, M. A Tournament of Judges?
® CROSS F.B., LINDQUIST S. Judging the Judges.
" SHETREET, S. Judicial independence and accountability: core values in liberal democracies
8 Those remaining are: accessibility, public confidence and judicial independence.
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shall remain in the center of the distribution. Predicted normal distribution however was not found in
the data, nevertheless, tests for skewness and kurtosis did not detect any major problems with
normality on any of the indicators.

3.2  Findings

The analysis used Cumulative link mixed model analysis19 as the data on the dependent
variable - score on different indicators - were categorical and ordered, while all the independent
variables used in the analysis were categorical. Scores on indicators, together with specific identities
of judges, courts where they serve, agendas in which they decide accompanied by control variables
for gender and (non)presence of family members in the judiciary allowed us to ask new and
intriguing questions: first of all, do judges even matter or can the variance on the dependent variable
be explained solely by different factors?; and second of all, can we identify judges and courts that
have overall positive or negative contribution to the performance of the judiciary?

Model AIC LR Pr(<Chisq)
MO 30.431
M1 court 30.111 322,02 <0,001 ***
M2 court + judge 29.681 432,14 <0,001 ***
M3 court + judge + indicator 29.623 60,73 <0,001 ***
M4 court + judge + indicator + 29.402 232,52 <0,001 ***

male + family + agenda

Single term deletions

M4a M4 - (gender) 29.402 2,30 0,130
M4b M4 - (family) 29.406 6,31 0,012 **
M4c M4 - (agenda) 29.614 220,03 <0,001 ***

Note: p<0.01** p<0.05** p<0.1*

Table 2. Likelihood ratio tests of cumulative link models

In order to determine whether judges play a role in observed variance we compared different
models, starting from the most parsimonious one to more complex in order to determine whether
including additional variables improves the model. The results are presented in Table 2 and show
that individual judges do matter for the performance and neither court nor agenda can account for all
the variance. In addition, all of the variables except for gender improve the model and increase its
explanatory power. Based on that we can reject the null hypothesis that posits that judges
individually do not contribute to variance observed on the dependent variable - hence a score on
each indicator.

Random effects

Variance St.Dev.
judge (Intercept) 0,450 0,671
court (Intercept) 0,249 0,499
indicator (Intercept) 0,040 0,200
Coefficients
Estimate Std.Error Pr(<|z])
gender_male -0,111 0,073 0,130
family_yes 0,223 0,089 0,012 **
agenda_child -0,604 0,115 <0,001 ***
agenda_civil -1,339 0,088 <0,001 ***
agenda_comercial -0,969 0,121 <0,001 ***
agenda_none -0,593 0,253 0,019 **

Note: p<0.01 *** p<0.05** p<0.1*

Table 3. Cumulative Link Mixed Model fitted with Laplace approximation

9 Model for the analysis was suggested and prepared by Martin Kanovsky, Assistant Professor at

the Faculty of Social and Economic Science at Comenius University in Bratislava
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Furthermore, as can be seen in Table 3, family variable has a positive effect on the score on the
dependent variable. Such a statistically significant result does not offer any intuitive substantive
explanation. On the one hand, if future research confirms such a relationship, it may compromise
nepotism claims as such a practice is generally perceived as dangerous and harmful for judicial
systems. Also, every agenda seems to affect the score on indicators negatively as compared with
criminal agenda. This is perhaps not too surprising, criminal agenda is in general perceived as the
most important one as it immediately affects human rights, therefore states supposedly build
capacities that are sufficient in ensuring judiciaries work in this agenda as properly as possible. In
addition, better performance of judges in criminal agenda may be connected to the fact that
considerable powers in criminal process belong to the prosecution and that institutes such as plea
bargain may considerably affect efficiency of judges.

Based on the model it is possible to estimate the effect of individual courts and judges given
by conditional modes with 95% confidence intervals based on the conditional variance. Distributions
of these effects can be found in Figures 6 and 7. The former shows the effect of individual courts,
while the latter shows individual effects of judges. Out of 54 district courts, we had reliable data for
51 of them; of these six seem to contribute to the overall performance of judiciary positively and
eight has negative effect. Additionally, there are 25 judges with positive effect and 15 judges with
overall negative contribution.

Court effect
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Figure 6: Court effects given by conditional modes with 95% confidence interval based on the
conditional variance

Judge effect
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Judge
Figure 7: Judge effects given by conditional modes with 95% confidence interval based on the
conditional variance

3.3  Conclusions

The results presented here are rather preliminary and need to be re-evaluated. There are
several problems in the analysis: first of all, there is a suspicion of endogeneity problem
as indicators on each dimension to some extent use the same original data, and therefore may
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slightly compromise the analysis; further, it may be helpful to separate quality and efficiency
dimensions and study them separately as there is not a substantive reason why they should be
related to each other as they measure different aspects of judicial work. Either way, the study
suggests that individual judges do matter the observed performance and that some of the variance -
some of the differences between judges - cannot be attributed to different courts where judges work,
or different agendas, but their personal contribution needs to be taken into account. Finally, the
analysis proposes a tool for the measurement of performance as well as for comparison between
judges and courts. Utilizing available data proves to be a useful instrument for better and deeper
understanding and functioning of the judicial system as well as for better targeting of decisions
regarding courts, judges, and the judicial system in the public policy arena which can in turn improve
unsatisfactory performance of the judiciary as a whole.

4 FAMILY MATTERS: STUDY OF JUDICIAL SELECTION PROCEDURES

Entering the Slovak judiciary has for a long time been connected with suspicions of nepotism
practices. The problem also indicates the map of family interconnections created by Transparency
International Slovakia® showing a dense network with numerous family relationships between
courts, regions and different levels of judiciary hierarchy. According to these data from annual
judges' asset declarations approximately one in five judges has a family member in the judiciary.
However, data like this suggest a problem, yet cannot answer the question whether family members
are treated any differently in the recruitment process or once they are working in the hierarchy.
Increased transparency of selection procedures, on the other hand, allows us to ask such a
question.

Volcansek® postulates the process of judicial recruitment operates like a funnel, as more
and more people are excluded from the procedure until only one (or possibly a few) is appointed.
According to her, the process consists of three stages: certification, which is related to political
opportunity of an open position one may apply for; selection, which includes some interactions
among participants, sponsors and the selecting body; and an appointment which refers to a
procedure through which a winning candidate assumes the office. These stages gradually reduce
the number of potential candidates as failing to pass at any of these phases prevents an aspirant
from being appointed. Because of increased transparency of the selection procedures in Slovak
judiciary we can identify pool of candidates at different stages of the process: first of all, we have
information about those who applied to specific selection procedure; those who actually attended;
those who successfully passed through all stages of the process; and those who won and got
appointed. Based on that we can formulate a research question: What factors increase candidates'
chances to pass through different levels of the selection procedures?

4.1 Data and Methods

For the analysis data from 70 selection procedures to the position of district court judges
between December 2011 and May 2014 were collected, including altogether 84 winners. Number of
winners may differ from one procedure to another, as one selection procedure can be open for
several judgeships. We collected data from reports from these procedures including information
about candidates' success at different stages of the procedure, and information about gender, family
members in the judiciary, whether a candidate works in the judiciary, whether she has a judicial
exam, and a foreign language certificate. All of the variables included in the research were binary,
and the selected method for the analysis was conditional logit analysis inspired by Hanretty's work
on selection of judges in the United Kingdomzz.

4.2  Findings

The analysis showed significant factors on all three dependent variables that are presented
in Table 4. First of all, those who are working in the judiciary are more likely to attend the procedure
if they applied; but more importantly, those with family members in the judiciary are more likely to
successfully pass through all the stages as well as to win the whole procedure at 95% level of
confidence. Surprisingly, foreign language certificate seems to decrease candidates' chances for

29 TRANSPARENCY INTERNATIONAL SLOVAKIA. Kto je s kym rodina na nasich sudoch (2012).
2L \VOLCANSEK, M.L. Appointing Judges the European Way.
2 HANRETTY, C. Political preferment in English judicial appointments, 1880-2005
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winning the procedure. However, as the Standard error seems to be rather large, it suggests there
are only few cases in the sample which decreases the relevance of the finding.

Attend Success Winner
-0,07 -0,04 -0,04
Female (0,08) (0,15) (0,30)
. -0,11 0,40 ** 0,88 **
Family (0.11) (0,18) (0,35)
. -0,07 0,19 -0,33
Judicial Exam (0.11) (0.20) (0,40)
- 0,43 *** 0,28 0,31
Judiciary (0,11) (0,21) (0,43)
. 0,22 -0,26 -1,39 **
Language certificate (0.13) (0,25) (0,71)
Dispersion 0,466 0,695 0,632
Likelihood-ratio 39,6 14,6 9,6
Deviance 906,5 469,8 139,1
N 1.542 806 235

Note: p<0.01 *** p<0.05** p<0.1*

Table 4: Conditional logit model, Standard errors are presented in brackets

These effects can be observed in simple descriptive statistics that show how shares of some
of the groups of candidates change through different stages of the process. While out of those who
apply only 14% have family members in the judiciary, in the process their share increase as much
as almost one in three winners of selection procedures has family connections in the judiciary,
hence their share almost doubles. Similarly, candidates who work in the judiciary represent 53% of
the pool of candidates at the entrance of the selection procedures, but through the process their
share increases to three quarters.

4.3 Conclusions

Based on the analysis we can reject null hypothesis that structural factors do not play a role
in the selection procedures. Also, and most crucially, to have a family member in the judiciary
increases one's chances to become a judge, and we can say that at 95% level of confidence. There
are several explanations possible from nepotism, through Bourdieu's idea of 'habitus'?, to luck or
genetics. In order to increase trustworthiness of the selection process and consequently of the
judiciary in Slovakia it is necessary to control for the 'habitus' explanation by securing presence of
non-judicial members of the selection committee that can secure that judicial behavior will not be
reproduced just by a simple fact that some candidates share similar values and practices to those
who select them. Reproducing same patterns of behavior cannot ensure that existing practices in
one of the least trusted, and most ineffective judiciaries in the EU will not be perpetuated. In
addition, as those working in the judiciary are more likely to attend procedures and their share
throughout the process gradually increases, it is necessary to control this entrance to the judiciary -
hence open the selection of higher court officials to public control in order to tackle nepotism claims.

5 DISCUSSION

In this paper | tried to address the concerns about negative consequences of transparency
for the functioning of democratic institutions by arguing that transparency can in fact serve as a
vehicle of a positive change and can increase accountability of courts, judges, and in general of the
judicial system. To support this argument | presented three case studies focused on different
aspects of the functioning of judicial system: first | showed that publishing judicial decisions can
contribute to our understanding of the functioning of repressive bodies in the fight against corruption
and can descriptively as well as normatively evaluate how successful a state is in such a battle;
further, by proposing a measure of quality and efficiency of district court judges | demonstrated that
individual judges do matter for the overall performance of judiciaries, and such a measure can help

% BOURDIEAU, P. The Logic of Practice.
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policy-makers to better target problematic issues and allocate resources with more precisions;
finally, the analysis of selection procedures showed that candidates with family members in the
judiciary are more likely to succeed and win in these procedures, which raises concerns about
fairness in the selection. Certainly, there is a long way from transparency to accountability, but the
paper attempted to demonstrate from the perspective of civil society and academia that opening
state institutions, even such particular as courts, can strengthen calls for accountability and in
synergy with state apparatus can eventually improve functioning of institutions.
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SOFT LAW: AN INNOVATIVE NON GOVERNMENTAL TOOL

Stéphane Bauzon

University of Rome Tor Vergata

Abstract: Law is hard but it is the law. Otherwise, the law will be a mere opinion that would not be
able to ensure us that our mutual obligations will be maintained. Nevertheless, hard law has been
challenged in the last thirty years. Hard law has been discussed in international affairs due to the
lack of a supranational government enabled to implement international laws. More recently, hard law
was criticized in private law for being too slow to give fair and quick answers to current societal
issues. Soft law is not just a pre, a para or a post hard law; it is an innovative non governmental tool
which is more and more used in the field of bioethics and business ethics. As an applied legal ethics
of deliberation, soft law consents to have a better auto-regulation of all social stakeholders without
waiting for late and rigid governmental normative decisions to the legal questions of our time.

Key words: Soft Law — International Law — Private Law — Bioethics — Business Ethics

1.

The law is a polysemic concept that generally indicates an obligation to do or not do an act.
The purpose of the legal requirement concerns the just distribution of goods and burdens in a
political community. As a political action, law refers to the law of a country. Law is the law
enforcement. The law requires citizens to behave in a certain way. A law requires, for example, the
minimum age to contract or to incur liability. The law tells us how to behave in our relationships with
others. In case of breach of the commandments of the law, the penalty reminds us about the law.
Thus, the contract signed by a minor is punishable by revocation of the act. The legal system is
therefore a rigid frame. The rigidity of the law concerns us directly in order to be assured of the
effects of our actions. Renting a house requires rent payments. A default of payment of sums due,
the law is used to obtain them. The rigidity of the law is a token of the certainty of having his right
respected. Security conferred by law stems from its rigidity. The law is hard but it is the law, 'dura lex
sed lex'. Proven natural compassion for the sick and unemployed tenant does not justify its non-
payment of rent. The law is hard to be truly law. The legal truth is not as absolute morality. It is not
the domain of the law but of morality to ensure that we treat our neighbours as we would be treated.
The law is a commandment that ensures the execution of taken obligations. The truth of the law is a
matter of authority. The power of a State to enact a law is a sign of its sovereignty. Morality can
possibly be strengthened by law. The prohibition on public order to rent a house into a facility
dedicated to the pleasures (such as a casino or a brothel, for example) can be likened to the fight
against moral vices as defined Christian morality. However, this point is marginal for the jurist. The
legal question is whether an act is or is not recognized as legal in one country. The permission or
prohibition of acquiring a homosexual marriage can certainly be studied from the moral angle.
However, it is clear that this moral is legally subsidiary. The truth of the law is whether or not an act
can be done and executed. The moral dimension of the law is not a material issue for the lawyer.
The law is also hard on morality. The law tends to exclude from its field. During the discussion of the
law, morality can be a political argument. Child labour is legally condemned or accepted in countries
for socio-historical reasons, nevertheless once the law is adopted, nothing can stop its
implementation. The moral doubts about a law do not disappear of course, but they are excluded
from the field of law enforcement. They may return if a policy review of the law occurs only. To do
otherwise, by a continuous recourse to objection of conscience would weaken the law and it would
no longer guarantee that legal obligations will be implemented. The law is a bulwark against social
discord. The hardness of the law avoids the constant legal wrangling. The law is not a command
with a variable geometry unless it anticipated itself. For example, a law may authorize a Catholic
doctor to exercise an objection of conscience to refuse to perform an abortion. The certainty of the
law remains intact here. However, the law cannot let taxpayers refuse to pay a share of tax intended
for abortions in the name of moral conviction. Common sense calls for this hardness, otherwise
moral relativism (with its cohort of moral refusals: pacifist vs. financing the army, vegetarian vs.
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subsidies to farm animals, religious fundamentalist vs. secular public school etc. ) would undermine
the foundation of the law which is to ensure the effects of legal obligations. The law would then
become a mere opinion to be considered among all kind of opinions. Social peace conferred by the
law would be quickly jeopardized by these claims, which are more or less morally justified. The
hardness of the law is a matter of justice: not of a vague general justice as is the moral, but of a
precise particular justice which consents social peace to be rigidly defined as a framework of what is
legal or not to do in a country. Political authority cannot have its be continuously discussed,
otherwise the country risks to fall into anarchy or civil war. The hardness of the law is justified to
ensure peaceful human relations. An unjust law remains a righteous law insofar as it is the
guarantor of social peace. The unjust moral condemnation made to Socrates for corrupting the
youth of Athens became a legal obligation that the famous philosopher accepted on behalf of his
love for Athens: refusing to obey to the law would have endangered his beloved city. The law is hard
on order to avoid social breakdown. The hardness of the law therefore guarantees the political
action of the government. Many legal theorists had given a theoretical explanation for the hardness
of the law. Despite their different approaches, their conclusions are always in favour of the hardness
of the law. Hardness of the law can be analysed as the proper legal decision (Carl Schmitt), as the
sanction of legal formalism (Hans Kelsen), as the result of social deliberation (Jurgen Habermas), as
a necessity for a fair distribution of goods ( John Rawls), as a pledge of social relationship (Sergio
Cotta), as indisputable words to understand the social things (Michel Troper) ... the list is long! And
after quoting some famous authors of XX century, it would be possible to add the countless thinkers
who preceded them over the centuries. This would not bring much to our question as they tell us all:
a law that is not hard is not a law in the legal sense. Well, almost all legal theorists share this
assertion. Indeed, in legal theory and in the practices of law, many look for a soft law, a fuzzy law, a
flexible law ... After these introductory lines, it is easy to grasp the part of heresy that the concept of
soft law bears in front of the dogmatic of hard law.

2.

The hardness of the law must not, however, be exaggerated. The legal thinking lacks the
certainty of mathematical reasoning. The method of deductive syllogism (example: 1: it is forbidden
to kill - 2: Primus killed- 3: Primus has violated the law that condemns killing) is used in the judge's
decision after a long trial in which he had set before any legal evidence linked with many questions
(for our example: Did Primus voluntarily or involuntarily kill, or was he in a case of self-defence, or
there was someone else, etc.) which determine the conclusions. The use of legal syllogism is
certainly the most common methodology to expose legal reasoning. Nevertheless, during the
process of the legal characterization, all lawyers (included judges) use the law as an instrument to
determine the opportunity of its application to facts according to their requests. The so numerous
laws (sometimes even contradictory) are mere instruments that the jurist uses to qualify the facts
discussed in court. The selected law nevertheless retains its hardness after being successfully
qualified. Going beyond the hardness of the law may be observed also by the use of legal brocards
by the courts. These general principles of law are not new. The use of legal brocards (stemmed from
the custom and natural rights) has always been influential in certain fields of law, particularly
commercial law or international law. The concept of 'soft law' appeared in the context of public
international law in the 1970s. International conventions, although presumed above the national
legal order, suffers from a constitutive defect that is the absence a supra-state power being
responsible for their effective implementation. National sovereignty (which bases the hardness of
the law as was mentioned eatrlier) of a country then confronts the one of another country. Customary
international law tradition (such as respect for the adage Pacta sunt servanda, for example) has
proven somewhat weak for good international conventions’ implementation. Besides, national
courts have still some reluctance to use international law that lends, due to its great generality, to
various interpretations. Moreover, efforts to implement the High Court of International Justice
stumble to their lack of effective means to enforce their decisions. Deprived of a political project (as
is the case however for the European Union Court of Justice), these international courts are
dependent upon local political powers, which most often are reluctant to implement them. Moreover,
countries clearly refuse to adhere to these conventions (like the United States of America for the
International Criminal Court created in 1998). Faced with these difficulties, the use of non-binding
guidelines advising States in the proper practice of their international relations have been developed
in the last thirty years. Soft law does deny the role of governmental action, but it modifies it. The role
of States cannot be ousted in the public international law, only them have the sovereign power to do
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it. However, government action is more 'soft, it seeks by gentlemen's agreement to provide a
programmatic framework to international relations. International conventions do not have the binding
force of the hard right; they are loose commitments. All the effectiveness of the legal scope of soft
law and the need to define the content of soft law remain in a continuous negotiation framework.
The intention of finding the agreement is no longer a given acquired, it is constantly changing based
on the factual elements related to the agreement. The framework for understanding the agreement
is broad and without binding power. The penalty for breaking soft law does not disappear, but it
remains fuzzy as far as the conditions of its application are concerned. Discussion remains the only
way to give a full implementation to soft law. Being excluded from the discussion is ultimately the
true sanction of soft law. Soft law is for public international law what is diplomatic for global peace,
both of them seek through negotiations a way to find a frame, a path, a road map for the action of all
stakeholders. Eventually soft law can support the decision of binding intergovernmental agreement.
Soft law is then a pre-hard law.

3.

The reign of hard law fades away in the field of private law. Obviously, hard law never
disappears for the rule of hard law is always present in the relationship among citizens.
Governmental action is determinant to decide the general hard law of private contract, nevertheless
auto-regulated specific arrangements can made in order to achieve give a better effectiveness. For
instance, in the case of a contract agreed between a pharmaceutical company and patients for
clinical trials, it is obvious that hard law continues to give the framework of such a contract; ad.es.
the legal prohibition of non-therapeutic trials or to get a money, the legal obligation to collect an
informed consent etc. In this case, Soft law comes as guidelines; an incorporation of the norms of
hard law in order to draw up a flexible and adapted code of conduct for clinical trials. Indeed, hard
law is silent on many issues (such as psychological care for patients) but with ethical implications
that lead soft law to be developed. As a code of conduct, soft law keeps a binding part (the
compliant aspect) to the extent that it includes the provisions of hard law, but it also has an ethical
significance that engages all stakeholders (stakeholders). Soft law has become an indispensable
element in the conduct of clinical trials; public authorities (like the European Medicine Agency -
EMA) or private pharmaceutical companies and private associations of physicians have drafted
such guidelines. The scope is always to promote the self-regulation of ethical behaviour of medical
doctors. More generally speaking, the soft law is now present in bioethics to balance the best
interest of patients with the power of doctors. To give another example, guidelines are in place to
explain to the relatives of a deceased person the opportunities to collect organs for transplants, to
accompany the dying in order to prevent aggressive therapy, to create forum of spaces discussions
etc. At the international level, soft law is also the preferred instrument to give a chart of values to
physicians (Universal Declaration on Bioethics and Human Rights, the Oviedo Convention).
Governmental action is remote for it only offers elements to framework of physicians’ ethical
behaviour. The choice of palliative drugs, for example, can take place only in the legal framework of
one country. Then, the possibility to prescribe cannabis for therapeutic reason is subject to the
national law. However, to continue with this example, choosing a palliative drug always requires a
risk assessment based on the specific clinical case. The assumption of drug can partly eliminate the
pain but it can also shorten life expectancy. The ethical possibility of doing an euthanasia with
palliative medicine must be discussed case by case; and hard law is helpless for that sort of issue.
The choice is difficult, even tragic, but at the same time patients can ask euthanasia; they fear to
suffer too much, a fear that palliative medicine precisely takes away! To solve such tragic choices,
guidelines are a flexible way to set standards recognized by the medical profession (and they
remain far away from governmental action).

4.

The soft law also takes a new rise in the context of corporate social responsibility (CSR) and
business ethics. Making money is of course the core of the capitalist economy. Certainly, making
profit is the first businessmen duty to have towards shareholders who have invested their capital in a
business company. The impact of economic activities on society, however, is so important that in the
late years the thesis that the corporation does have a social responsibility has taken up. First, a
company has a responsibility to its employees. Of course, labour laws protect employees from the
excesses of unbridled capitalism. Since the end of World War I, important legislation has been put
in place to regulate the action of companies often prompt to dismiss and deny the strike of their
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workers. However, the hard labour law shows some limitations due to its rigidity and it does not
always allow an efficient economic action in a globalized world. Lately, new soft legal instruments
have appeared in to offer to ensure better wellness to employees at their work place (such as SA
8000) or to ensure better cooperation with trade unions and business managers (CSR Label). In
both perspectives, the well being of workers is to be conciliated with the search for company profits.
The guideline SA 8000 was created in the early 1980s for this purpose. Mainly, it consists to
promote social dialog with employees to increase their participation in the company's life. SA 8000 is
a document that certifies that a certain number of decisions have been taken to allow employees to
live well at their workplace (ad.es. having rooms to rest, a collegial organization of free time,
kitchens, nurseries, etc.). To some extent, the SA8000 is a code of conduct whose aim to give
workers better respect for their personal lives. SA 8000 is nowadays a important standard of good
practices to employees. It gives international recognition to companies that meet its criteria for social
responsibility towards employees. One could notice that it is a kind of resumption of industrial
paternalism as used to do the families Wendel in France or Ford in the US who already (at the
beginning of the last century) understood the importance of having employees satisfied (and even
happy) with their working conditions. The societal challenge was (and remains) to increase
employee productivity through the virtuous effect of their social contentment working for a company.
This goes beyond what the labour law offers to foster social and economic cohesion for the benefit
of workers of the company. It is part of a flexible regulatory framework recognized as an
international standard of good practice in people management (such as SA 8000), it is an opening to
a flexible standard recognized by stakeholders. Just as the companies’ codes of ethics that
emphasize the values of a society (such as honesty, respect, equal opportunities etc.), the
commitment here is a contract of adhesion to a set of flexible standards. In case of breach of the
obligations undertaken, the punishment is not a hard law sanction but a private one: on the case of
the SA 8000, the company is liable to lose its international award and no longer be part of those who
have received the distinction. Nevertheless, it is missing from this type of soft law (like SA 8000), a
dynamic and collegial component. To fill this gap, in France (since 2004) the Social Responsibility
Label (RS Label) includes the criteria of SA 8000 but in their drafting and approval of a candidate
company stakeholders are more engaged; we find in this soft law an ad hoc committee composed
with employees, managers, trade unions’ members, representatives of the Ministry of Labour and
health and consumer associations. In addition, during the execution of the obligations taken, the RS
Label Committee may act as conciliator to find solutions to conflicts. The RS Label is present
upstream and downstream of the whole process of setting soft rules of good practise. Furthermore,
the search for the well being of employees is explicitly linked to the commercial activity of
enterprises: the key idea being that the well being of employees at work is a customer satisfaction
factor. The company's business success to its clients is then proportional to the motivation of all
employees. This example therefore combines in a unique partnership all stakeholders of the
company to allow the customer experience of the latter to be the most positive possible. The
virtuous circle resulting thus operates in a flexible and dynamic normative framework deeply
connected with the pursuit of profit that the company must keep having clients be satisfied (or even
delighted). Other types of soft law may also be cited as part of CSR, whether for charities (as does,
for example the Gates Foundation) for the protection of the environment, for insertion into the
territory for ethical investment, etc.

5.

The many guidelines that promote responsible behaviour have in common to go beyond hard
law thanks to self-regulation. As a good practice, the bad players can be excluded from the
promoter group of these guidelines but this set off game remains private. Soft law thus is cu off from
the traditional definition of law which is based on the public authority. Possibly, as in the case of RS
Label or for clinical trials, a government sponsorship can be given but there is nothing coercive in
itself. Soft Law is more effective than hard law due to its flexible nature. Though, to give it a real full
flexibility that allows the soft law to impact on behaviour, it must be dynamic and collegial. Indeed,
the risk of the development of guidelines is to provide a micro-bureaucracy which increases further
the work of professionals. Unfortunately, that may even suggest that professionals will find a ready-
made answer to their questions about, for example, ethical investment or fair compensation or
suspension of artificial feeding. In the health field, the guidelines have a real societal significance
only when ethical committees take them in hand; these committees are responsible for applying and
foremost to discuss collectively (with doctors, patients and nurses) its specific conditions of
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application. It is therefore necessary to avoid the trap of bureaucracy and it is not to see the
guidelines as fillable forms providing answers automatically; it is to keep on mind that there is
always an ethical challenge (in the sense of responsible social behaviour) to be taken seriously in
daily practice. Soft law started to me a kind of copy of hard law in its form (as in the case of SA 8000
for example) to indicate the behaviour to have. The first generation of the guidelines are still
dependent on traditional legalistic scheme, it perpetuates its static, heavy and one-sided form. On
the contrary, the guidelines of the second generation go further by taking a dynamic, light and
collegial form. The RS Label Committee or the decisions of Hospital Ethics Committees are
examples of this trend. Soft law deviates authority and government sanction, it complements the
silence of the law and jurisprudence. Soft law relies willingness membership legal subjects who
decide to self-regulate; soft law committee ultimately acts as a conciliator, an arbitrator, a judge. The
collegiate nature of these Committees guarantees its impartiality. The Committee develops the rules
of second generation Soft Law and sanctions them in a dynamic, fluid and collegial manner. The
effectiveness of second generation soft law is a strong contender to hard law since it consents to
take better into account the complexity of our techno-global word than a governmental hard law
could ever do.
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Abstract: Eastern Europe and the former Soviet Union started a transition to market economy in the
end of 20th century. Arbitration can fully function in an open market economies where the principles
of economic freedom, such as the rule of law, limited government, regulatory efficiency and open
market, are followed and fulfilled. A market economy requires not only liberal regulation and private
ownership but also adequate institutions. The article focuses on the four essential functions
(harmonizing, supervising, educating and publishing) that an arbitration association as a legal and
social instrument could subsume to assure efficient and trustworthy arbitration. Post-socialist
countries face an important challenge in ensuring the success of arbitration - the old system of
contract execution under planned allocation has ceased to exist, but a new system of contract
implementation under market rules and culture has not yet fully matured. The association
could systematize the work of arbitrators, bring together the global community in the field and
endeavor to inculcate an interest in alternative dispute resolution.

Abstrakt: Vychodna Eurdpa a byvaly Sovietsky zvaz zacali prechod na trhové hospodarstvo na
konci 20. storo€ia. Arbitraz mdze plne fungovat iba v otvorenom trhovom hospodarstve, kde principy
ekonomickej slobody, ako je pravny Stat, obmedzenie vladnej moci, U€inna regulacia a princip
otvoreného trhu su dodrziavané a plnené. Trhova ekonomika si vyzaduje nielen liberalne regulacie a
sukromné vlastnictvo, ale aj zodpovedajuce institucie. Tento ¢lanok sa zameriava na Styri zakladné
funkcie (harmoniza¢nu, dohladnu, vzdelavaciu a vydavatelsku), ktoré by mali zahfat arbitrazne
asociacie ako pravny a sociadlny nastroj pre zaistenie efektivnej a doveryhodnej arbitraze.
Postsocialistické krajiny Celia dbleZitej vyzve na zabezpelenie Uspechu arbitrdZneho konania - stary
systém realizacie zakazky v ramci planovaného hospodarstva prestal existovat, ale novy systém
vykonavania zmluvy podla pravidiel trhu a kultiry nie je este Uplne vyzrety. Specializované
zdruzenia mbézu systematizovat pracu rozhodcov, spojit globalne spoloenstvo v tejto oblasti
a snazit' sa vStepit mu zaujem o alternativne spdsoby rieSenia sporov.

Key words: arbitration, alternative dispute resolution, association

The article is aimed at legal arbitration professionals and scholars, with an interest
in developing the alternative dispute resolution system in post-socialist countries.

Similarly to a good diagnostician, who needs to acquire a large set of labels for diseases,
each of which binds an idea of the illness and its symptoms, possible antecedents and causes,
possible developments and consequences, and possible interventions to cure or mitigate the
illness', a good arbitrator needs to acquire a large set of labels for disputes, each of which binds an
idea of the object of the dispute with wide range of the factual circumstances which constitute the
basis of the dispute (cause of dispute/action), limiting conditions (reservations), possible dispute
resolution methods, procedures and techniques in combination with possible developments and
consequences and possible interventions to solve the dispute. With an aim of using the knowledge
for successful arbitration, an arbitrator needs a supporting, stabile and reliable alternative dispute
resolution infrastructure on national level. Arbitration in post-socialist countries has not developed

! Kahnemann, D. Thinking fast and slow. USA: 2011, p. 3.
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gradually without interruptionsz, during World War Il and in the period of communist rule that
followed, the role of arbitration became far less prominent in post-socialist countries. The reliable,
transparent and stabile supporting system has not been established because it was not needed
under the centrally planned state economy. Since the re-establishment of the free market economy
in the end of 20" century3, the number of commercial disputes has increased and the demand for
arbitration increased.® A market economy in an alternative dispute resolution system would mean
that a decision for choosing the arbitration institution and an arbitrator, is based on supply and
demand and the price of arbitration service is determined in a free price system. A market economy
requires not only liberal regulation and private ownership but also adequate institutions.®> Whereas in
advanced market economies and internationally recognized arbitration venues, such as
Switzerland®, the established arbitration associations are responsible for the promotion of alternative
dispute resolution (hereinafter also ADR) system7, in the majority of post-socialist countries the
institutions are either not established or not functioning in internationally recognizable level.® Without
adequate institutions that would be responsible for harmonizing the legislation with internationally
recognized principles, educating the arbitrators, supervising the system and individuals and
publishing the necessary materials, arbitration is vulnerable to misuse and mistrust.

1 HARMONIZING AND MODERNIZING THE LAW OF ARBITRATION

The national arbitration regulations of the post-socialist states are most commonly based on
UNCITRAL Model Law®, which presumes developed alternative dispute resolution system. In
countries where the ADR supporting infrastructure has not developed gradually and strongly, 0 the
proposed regulation has proven to possess danger through the possible bias and misuse. T Estonia

% David W. Rivkin, Charles Platto. Litigation and Arbitration In Central & Eastern Europe. Kluwer Law
International, 1998.

% See Grzegorz W. Kolodko, Ten Years of Postsocialist Transition: Lessons for Policy Reform.
Journal for Institutional Innovation, Development and Transition Vol. 4, 2000, p. 1-5 about transition
to a market economy.

* See Lane, David. Post-socialist states and the world economy: the impact of global economic
crisis. Historical Social Research, Vol. 35, No. 2. about the changing position of the European state
socialist societies in the world system.

® John Williamson has outlined the proposed set of policies, stressing the importance of the
organizations involved for economic policy reform. See Williamson, John. 1990. What Washington
Means by Policy Reform. Washington, D.C, Institute for International Economics, p. 60-61.

® The history and current legislation on arbitration in Switzerland is well described in: Bartsch, P.,
Schramm, D. Arbitration Law of Switzerland: Practice & Procedure, USA, New York, Juris
Publishing, Inc., 2014, p. 105.

"Articles of Association of the Swiss Arbitration Association, article 2. Available at internet:
http://www.arbitration-ch.org/pages/en/asal/index.html (28.08.2015).

8 As Switzerland, similarly to Estonia and Slovakia, belongs to Continental European legal system,
being based on the German civil law, the legislation and national law are easier to compare than
from countries with common law systems, such as England and USA or from countries being based
on Scandinavian Civil Law, such as Sweden. Switzerland is the closest most successful
International arbitration venue to Estonia and Slovakia.

® UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as
adopted in 2006. Available at internet: http://www.uncitral.org/uncitral/uncitral_texts/arbitration.html
$28.08.2015).

% Estonia started the transition to a market economy in 1991 and made efforts to rebuild and
restructure its economic and other systems. Estonia was seeking and achieving membership in the
European Union and NATO. In 2015 Estonia has a balanced budget, almost non-existent public
debt, flat-rate income tax, free trade regime, competitive commercial banking sector, innovative e-
Services and even mobile-based services - all hallmarks of Estonia's market economy. Despite the
success in many spheres, alternative dispute resolution has not developed in accordance with
market economy. Arbitration as a mean for solving disputes is being misused in many post-socialist
countries.

1 Gyarfa$, Juraj, Kasemova, Martina, Magal Martin. The European, Middle Eastern and African
Arbitration Review 2015: In Slovakia more than 120 arbitral institutions are established. Many of

these institutions applied practices far removed from the professional and ethical standards of
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is an Eastern Europe country, post-Soviet state that has survived an economic shock therapy.
Estonia has been converted from a centrally planned economy to a market economy in a short
space of time. Alternative dispute resolution system can effectively function in a market economy
where the investment decisions and the allocation of producer services are mainly made by
negotiation through markets. Nevertheless, market economy in Estonia has still the influence of a
planned economy, where investment and production decisions are embodied in a plan of
production. Some elements of alternative dispute resolution system are an example. Therefor the
countries which has adopted the Model Law example12 and which ADR system is not fully
functioning have two generalized options:
1. To include specific and precise conditions in the national arbitration legislation with an
attempt to ensure minimizing the possible abuse and bias® or
2. Follow the model law example, let the legislation be soft and general and strongly develop
ADR infrastructure by establishing adequate institutions responsible for educating the
arbitrators, publishing materials connected to arbitration, harmonizing the internationally
regognized principles with national regulation and supervising the arbitrators and arbitration
process in national level.*

Eventhough it is important that the existing national legislation on arbitration would
be consolidated and updated and in line with internationally recognized principles of arbitration, it is
essential to emphasize the history of arbitration'® and that arbitration is not regulated only through
national arbitration law. Arbitration is regulated with international conventions, institutional rules of

international arbitration, in particular by administering disputes involving consumer contracts in a
way that was clearly contrary to consumer protection rules enshrined in Slovak and EU law. Such
widespread practice has, in turn, lead to a general backlash against the concept of arbitration by
some Slovak courts and to instances of an extremely narrow interpretation of arbitrability, not
differentiating between arbitrability in consumer and business-to-business disputes.

12 \When world trade began to expand dramatically in the 1960s, national governments began to
realize the need for a global set of standards and rules to harmonize and modernize the assortment
of national and regional regulations, which until then largely governed international trade. They
turned to the United Nations, which in 1966 recognized the need for it to play a more active role in
removing legal obstacles to the flow of international trade and established the United Nations
Commission on International Trade Law (UNCITRAL). See more at: Facts about UNCITRAL. United
Nations Commission on International Trade Law. A legal body with universal membership
specializing in law reform  worldwide, p.2. Available at internet webpage:
http://www.uncitral.org/pdf/english/uncitral-leaflet-e.pdf (20.07.2015).

'3 The author of the article shares the opinion that toughening the arbitration regulation is the easy
and contemporary way which will not solve the troubles but rather tries to look over and forcefully
fight with them. It is not complicated to fulfill the legislation with certain requirements, making an
arbitrators position a truly exceptional and highly qualified one nor it is hard to write to legislation
specific requirements for minimizing the number of arbitration courts established. For being able to
compete and getting closer to the level of highly developed ADR systems, post-socialist states
should consider abandoning the principles and traditions of planned-economy and move towards
E)4rogress not through overregulation but through stabile development.

Establishing a functioning, stabile, reliable and transparent ADR infrastructure may be time and
money consuming and rather lengthy process but the benefit in longer perspective is estimated to
be grand. Arbitration is fully functioning in market economies such as London, Switzerland,
Stockholm, USA, Hong-Kong. Post-socialist countries has chosen the path of market economy,
therefor following the rules of market economy and establishing adequate institutions to support
ADR would facilitate following the international example and choosing arbitration friendly regulation
and strong ADR supporting system.

!5 Madsen Finn: Arbitration as an alternative dispute resolution method has long history. The earliest
cultures which are known to us possessed well-developed systems for resolving commercial
disputes, in which what we might call arbitration played a prominent role. The Sumerian ruler, Ur-
Engur, founder of the third dynasty in Ur, instituted an extensive legal code around 2100 B.C. The
law also covered commerce and contained rules, inter alia, governing contracts and loans, as well
as purchases and sales. With respect to dispute resolution, it was prescribed that every dispute
must first be referred to public arbitration. See more in Madsen, Finn. Commercial Arbitration in

Sweden. Second Edition. Oxford University Press, 2006, p. 5 — 10.
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arbitration courts, ethical conducts of arbitration associations, party’s autonomy and case law.
Therefore, the supporting system is essential for arbitration to be fully functional and successful.

2 COURT INTERVENTION IN ARBITRATION AND SUPERVISORY FUNCTION
OF ARBITRATION ASSOCIATION

Commercial arbitration is closely connected to commercial law and business environment.
The scale and scope of bribery in business is staggering and the consequences influence the
arbitration practice, procedure, impartiality of arbiters and quality of arbitral awards. According to the
Transparency Internanonal Corruption Percept|on Index |n 2014 , among 174 countries analyzed,
Estonia ranked 26", Czech Republic 53" Slovakia 54" and Swnzerland 5™, Many post-socialist
countries are aqualnted with the problems of corruption and bribary in arbitration - fraudulent
practices giving low-quality arbitral awards and individuals misusing the enforcement principles of an
arbitral awards. The problems of impartiality and independence and efficiency of the process that
party- appomtment may create’’ can be dealt Wlth by ethical rules, functioning arbitrator challenging
system, 18 publishing arbitrator challenges and by the supervision of established arbitral
associations, supporting infrastructure. Excessive national court intervention may restrict the
development of an alternative dispute resolution in post- somahst countries and should not be the
preferred way for fighting corruption and bias in arbitration.?’ The extent, to which court should
supervise the arbitral process, if at all, must depend on the essential nature of arbitration. Bernard
propounded three theories on that issue in 1937.%* Participating in arbitration may expose certain
risks. An arbitrator who accepts inappropriate benefits for serving would risk challenging the award
and arbitrator, the validity of an award and the publication of decision of impartiality and corruption.
The countries with developing ADR system should analyze the possible solutions for an unethical
behavior or falllng to meet statutory requirement by the arbitrator/mediator. Many arbitration
associations®* have developed a commission which is responsible for the guidance of arbitrators,
gives advice about the status of immunity for mediators and arbitrators and supervises the
arbitrator’s ethical behavior.

6 Transparency International webpage available at: http://www.transparency.org/cpi2014/results
$15 .07.2015)

See more by Recent Anti-Corruption Initiatives and their Impact on Arbitration, Using Red Flags to
Prevent Arbitration from Becoming a Safe Harbour for Contracts that Disguise Corruption, Dealing
with Corruption in Arbitration: A Review of ICC Experience, Extracts from ICC Arbitral Awards
Relating to Bribery and Corruption. Social science research network,
http /Ihg.ssrn.com/UserHome.cfm?&redirectFrom=true. (10.05.2015).

Functlonlng arbitrator challenging system. If any person is dissatisfied with the conduct of an
arbitrator and wishes to lodge a complaint, the complaint should be made and addressed to the
arbitration institution which shall decide if it is necessary to seek the comments of the arbitrator
agalnst whom the complaint is made.

Havmg access to the decisions on arbitrators’ independence can be of fundamental importance
for the parties and for the arbitrators themselves. LCIA has published, through a Special Edition of
Arbitration International, a Digest of its decisions on arbitrators’ challenges. Participating in
arbitration may expose certain risks. An arbitrator who accepts inappropriate benefits for serving
would risk challenging the award and arbitrator, the validity of an award and the publication of
deC|S|on of impartiality and corrupt|on

® The Model Law envisages courts involvement in very limited circumstances. These instances
include appointment (article 11, 13, 14), jurisdiction of the arbitral tribunal (article 16), setting aside
of arbitral award (article 34), interim measures of protection and recognition and enforcement of
arbitral awards (article 35 and 36). Beyond the instance no court shall intervene in matters governed
by the Model Law. See more at UNCITRAL Model Law 1985 with amendement as adopted in 2006.
United Nations Publication, 2006.

! Lew, Julian D. M., Applicable Law in International Commercial Arbitration. New York: Oceana
Publ|cat|ons Inc., 1978 pp. 51-52.

2 American Arb|trat|on Association, the Code of Ethics for Arbitrators in Commercial Disputes.
Internet
webpage:https://www.adr.org/aaa/ShowProperty?nodeld=%2FUCM%2FADRSTG_003867&revision

=latestreleased (05.05.2015).
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3 EDUCATION OF ARBITRATORS AS A PREREQUISITE FOR HIGH QUALITY
ALTERNATIVE DISPUTE RESOLUTION SYSTEM

There are minimal requirements stated in the Estonian and Slovak law for being appointed as
an arbitrator,”® nevertheless learning arbitration consists of learning the law and legislation,
institutional rules, language and content of the specific matter under dispute and techniques,
psychology for resolving the issue. A deeper understanding of psychology, judgement and choices
is essential for becoming a professional decision maker and an effective arbitrator.”* Similarly to a
judiciarg/ system, where the quality of judicial system depends on the decisions that the judges
make,”® the quality of alternative dispute system depends on the quality of award making process
and the quality of an arbitral award. In countries, where the alternative dispute system is not fully
developed, the educating system of the arbitrators should be systematic, thorough and continuous.
While in Switzerland many institutions are responsible for arbitrators training, there is no institution
responsible for educatory functions of arbitrators in Estonia and in Slovakia.”® When the educatory
function of specialized institution to educate arbitrators is not fully conducted, the arbitrators may
lead the arbitration process unprofessionally and award low quality arbitral awards.?’ Without an
organization responsible for arbitrators training, it is complicated to ensure continuous development
and skills of arbitrators. Developing a certification in International Commercial Arbitration which
would concentrate respectively on Estonia and Slovakia, would be one mean to ensure the higher
quality of knowledge and higher quality of award making process. Thoroughly analyzed and
accordingly developed certification, which would pay attention also to cognitive psychological
illusions could give an internationally acceptable professional qualification in arbitration and help to
avoid the possible bias. Directive 2005/36/EC of the European Parliament and of the Council of 7
September 2005 on the recognition of professional qualifications (OJ L 255, 30.09.2005)28 gives a
general overview of the right to pursue a profession, in a self-employed or employed capacity, in a
Member State other than the one in which they have obtained their professional qualifications. In
addition, article 47(1) of the treaty lays down that directives shall be issued for the mutual
recognition of diplomas, certificates and other evidence of formal qualifications. Developed
professional qualification certification in arbitration could help to produce high quality arbitral awards
and increase the acceptance of Estonia and Slovakia as arbitration venues.

2 Estonian Code of Civil Procedure § 722 (1) states that natural persons with active legal capacity
may be appointed as arbitrators. Specified regulation comes from Bar Association Act and Notaries
Act. Slovak Arbitration Law, 244/2002, z 3. Aprila 2002, o rozhodcovskom konani, § 6.

24 While the mistakes rising from the lack of technical or procedural knowledge can be eliminated
efficiently, the cognitive psychological factors are much harder to control and avoid. Mistakes rising
on the subconscious level are often underestimated. The importance of psychological aspects in
arbitration process has been cited and refereed by various leading experts in arbitration.
Researches are conducted and the results are published. The influence of cognitive psychological
illusions affecting decision making process is proved. Therefor it is essential that the basic
educational package of knowledge that an arbitrator should possess includes the general
knowledge of cognitive psychology illusions and an example of methods to avoid them.

= Guthrie, C., Rachlinski, J., J. Wistrich, A. J. Inside the Judicial Mind. Cornell Law Review, Vol. 86,
No. 4, May 2001. Social Science Research Network, Internetis kattesaadav aadressil:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=257634 (04.05.2015).

% Arbitrators training should ensure the general recognition that arbitrators are not agents of the
parties appointing them but rather trustees who have to decide the dispute in fairness according to
the applicable substantial and procedural rules reflecting the common intention of the parties to
resort to arbitration.

%" Arbitrators are vulnerable to the influence of cognitive illusions — proper training could reduce the
effects of cognitive illusions and raise the quality of arbitral awards.

8 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on the
recognition of professional qualifications. Internet webpage: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:32005L0036&rid=6 (11.05.2015).
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4 HIGHER LEVEL OF CONSISTENCY AND PREDICTABILITY IN ARBITRATION
THROUGH PUBLISHING ARBITRAL AWARDS

The lower the country’s rank in the international transparency index®, the higher should be
the country’s interest in publishing arbitral awards, challenges of arbitrators and arbitration related
materials with an aim of increasing the trust of international business, legal and academic
community. The rules on confldentlallty of the arbitral process differ significantly amongst
Jurlsdlctlons and arbitral institutions.*® The rules are often unclear and not exhaustive on their scope
and extent.** There is no real basis in stating that most of the parties choose arbitration because of
its confidential nature. Whenever such interest is essential for the parties, they can expressly state
the confidentiality requirement in the arbitration agreement 2 |f partles do expressively state the
confidentiality requirement, the interest of the parties should preva|I
Although arbitration is binding only for the parties who are signatories, quality awards can have
persuasive value for future parties and arbitrators. The access to a highly competent and specific
case law may lead to many advantages for arbitration practitioners and, in general, for arbitration.*
Arbitration in post-socialist countries is often perceived as a closed club with limited amount of
arbitrators dominating the field. The perception could decrease if disclosure shows a great diversity
of active, widely used arbitrators. Publishing the arbitral awards in full or reducted form could give a
bases for a comprehensive case law and precedent based approach — legal scholars could give an
effort to analyze and develop the field of arbitration and ADR in general.*

CONCLUSION
The article was aimed at making proposals how to make arbitration in post-socialist countries
more attractive both to domestic and to international users. The adequate institution that would act
as an harmonizer, supervisor, educator and publisher could systematize the work of arbitrators,
bring together the global community in the field and endeavor to inculcate an interest in an
alternative dispute resolution. Arbitration, as a service industry and at the same time an art, could
become a strong alternative to litigation in Estonia and Slovakia and therefore collaborate in the

2 Transparency index analyzes whether the conduct of governments around the world conforms to
standards of fairness, publicity, predictability, and observance of the law. Organizations creating and
compiling these indexes often deem the administrations that fail to meet those standards as non-
transparent, meaning corrupt. See more: Transparency International webpage available at:
http://www.transparency.org/cpi2014/results (15.07.2015)

% Whereas in Estonia nor in Slovakia the arbitral awards are published — there is no association
responsible for the reduction and publication of the awards, in Switzerland the attitude towards
publishing the awards is favorable. Even though the actual practice of publishing awards differs
considerably and most of the awards remain unpublished, there exists a considerable data on major
aspects of arbitration in Switzerland. The published materials include a list of publications regarding
the international arbitration practice in Switzerland, arbitral awards issued under the Swiss Rules of
Internanonal Arbitration and decisions of the Swiss Federal Supreme Court.

! Sabater, A. Towards Transparency in Arbitration (A Cautious Approach), Publicist - an online
Publication of Berkeley Journal of International Law. Internet webpage:
http://bjil.typepad.com/publicist/2010/05/towards-transparency-in-arbitration-a-cautious-
afproach .html

For example in intellectual property agreements or when business information and trade secrets
are involved. Corporations are often obliged to report to shareholders, and to disclose their annual
accounts which might include information that cuts across confidentiality. Indeed, the duty of
confldentlallty disappears once there is an obligation to reveal information.

% Confidentiality vs. Transparency In Commercial Arbitration: A False Contradiction To Overcome,
December 28, 2012. Internet webpage:
http://blogs.law.nyu.edu/transnational/2012/12/confidentiality-vs-transparency-in-commercial-
arbltratlon a-false/ (11.05.2015).

* More visible proceedings and transparent awards would guarantee a higher level of consistency
and predictability, which would enhance the legitimacy of the process, with the parties having a
greater understanding of it.

Arbitral awards and decisions do not have formal precedential value but increased publication
may alter that as a matter of practice.
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development of alternative dispute resolution internationally. For Estonian and Slovak arbitration
principles, laws and methods to be in line with internationally recognized arbitration principles, the
laws and elements of the system should be harmonized regularly. The quality of arbitration system
depends on the quality of award making process and the quality of an arbitral award. Even though
most of the arbitrators are experienced, well-trained and highly motivated decision makers, they are
vulnerable to cognitive illusions. The regular and continuous education of arbitrators is a necessity to
assure the quality of an arbitral award and arbitration system. The methods of education and basic
qualification should be conducted carefully. The arbitration institution should control and guide the
higher level of transparency but ensure the parties interests on exceptional cases and individual
approach. National court intervention in arbitration procedure should be minimized but supervision
over arbiters, arbitral awards and the arbitration system, maintained.

Abbreviations:

e UNCITRAL Model Law — Model Law on International Commercial Arbitration (1985), with
amendments as adopted in 2006 by the United Nations Commission on International Trade
Law

o ADR - Alternative Dispute Resolution

Contact details:
Pille Talpsepp
e-mail: pille@vojcik.eu
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RESEARCH ACTIVITIES IN THE INTEREST OF PROMOTING
GOOD GOVERNANCE WITH THE USAGE OF CONFLICT
SOLUTION TECHNIQUES

Erika Varadi-Csema

University of Miskolc, Faculty of Law

Abstract: The aim of the paper is to present how the scientifical research of the academia can
support the fulfilment of the new thesis and principles on the field of law. The idea of the “good
governance” has been released already in the work of Professor Zoltan Magyary at the beginning of
the 20th century. One of the most important actual projects in Hungary called “Program Magyary” is
focusing on the renewal of the functioning of public administration. It wants to restore the reform and
innovation in the service of achieving the “good governance”. One of the conditions of the realization
of this concept is that the institutions of public administration can be able to solve their conflicts
connected with their operation. The presentation informs about the types of conflicts, the forms of
the democracy-techniques, the different tools of conflict-solution and about several new good
practices which were created with the knowledge of the academia and with its support.

Key words: good governance, conflict-solution, good practices, partnership, public administration,
reform

1 INTRODUCTION

The recent years means an important change in the Hungarian public administration. The
changes focused on the theory of “Good Governance”. One of the mainsprings of these processes
was the academia.

In 1989/1990 very important social, political and economic changes took place in Hungary,
which affected the whole society. This new political system and the new social structure made the
re-evaluation of the role of the governance and the reorganization of the public administration
necessary.

However it took a longer time to complete this task, because of the divergent thinking of the
governments of the last 25 years about the role and the task of the state and the form of the
cooperation with the citizens.

2 CHANGES IN THE PUBLIC ADMINISTRATION — APPEARANCE OF THE THEORY
OF ,,GOOD GOVERNANCE”

For June 2011 the Magyary Zoltan Public Administration Development Programme was
completed. (Magyary Programme 11.0) The costs exceeded the 20 million euro. It was a very
important improvement in the process of reorganization of the public administration system.
According to the definition of the Programme “public administration is the performance of
administrative duties, whether the object of the task is the performance of a public task (as the
source of the duty originates from the State), or the subject of the duty is a public entity (any state

operation cannot fall beyond public administration).”

One of the most important elements of the Magyary Programme is the focus on the theory of
,Good Governance”. “A state may be regarded good-governed if it serves the needs of individuals,
communities and businesses in the interest and within the boundaries of the common good, in the
best possible way.
The concept of common good means that

1. the State creates a lawful and equitable balance between a number of interests and
needs, allowing the enforcement of claims in this way and provides protection;

! Magyary Zoltdn Koézigazgatas-Fejlesztési Program (Mp 12.0) ,A Haza Udvére és a Koz
Szolgalataban”. KIM 2012. augusztus 31. s. 5.
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2. the State proceeds with due responsibility in the interest of the protection and
preservation of the nation’s natural and cultural heritage;

3. the the only self-interest of the State is that it should, under any circumstances and
effectively, be able to enforce the above two elements of the common good; in other words, the
State should create an effective rule of law, therefore should provide the functioning of its
|nst|tut|ons and should provide the honouring and accountability of individual and collective
rlghts

The other most important statement of the Program is that the institutions of public administration
are in partner(ship) and is not in hierarchical relation with the citizens and with the other institutions
of society.

The academical sphere had an important role in the preparation and in the fulfilment of
Magyary Programme. In the interest of the realization of the Programme’s aims the public
administration has to work efficiently and according to the national interests. A well-functioning
partner relation requires the withdrawal of the so-called democracy-techniques and their usage
especially on the field of conflict-solution.

The ,Good State Development Programme” wishes to achieve its goals as a part of the
complex ,Programme of National Cooperation” together with the Modér Gyula Programme on the
field of the justice and with the Local Government Reform.

Programme of
National Cooperation

Magyary Programme + Modr Gyula Programme + Local Government Reform = Good State Development Programme

Position of the Marvary Proseamme

Graph 1: the system of reforms in order to renew Hungarian public administration®

The members of the academic life recognized the problems requiring a correction in the
fulfilment of the Magyary Programme, e.g. the foIIowmgs

- Procedures are not swift enough
(the solution is for example the e-government or the operation of so called
“government windows”);

- Lack of feedback regarding efficiency
(causes: the intensity and enlargement of the system of state duties (see e.g. new
system of public employment) require and exhaust a significant proportion of the

2 MAGYARY ZOLTAN KOZIGAZGATAS-FEJLESZTESI PROGRAM (Mp 12.0) ,A Haza Udvére és a
K&z Szolgalataban”. KIM 2012. augusztus 31. s. 6.

8 Magyary Zoltan Public Administration Development Programme (Mp 12.0) For The Salvation Of
The Nation And In The Service Of The Public Ministry of Public Administration and Justice. 31.
Augustus 2012. s.9.

4 Magyary Zoltdn Koézigazgatas-Fejlesztési Program (Mp 12.0) ,A Haza Udvére és a Koéz

Szolgalataban”. KIM 2012. augusztus 31. 9-10. o.
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resources relieved in consequence of improved efficiency in public administration and
there is little left for quality developments);

- Slow introduction of advanced tools
(causes: staff's workload)

- Non-observance of deadlines due to excess workload
(causes: reorganization efforts are taking place simultaneously with the shaping of a
new strategy);

- Task- and staff-based planning is not a general feature
(the main conditions in general for task- and staff-based planning are still missing)

- Slow drawing of development funds
(causes e.g.: the disputes concerning competencies or the complexity of the inherited
procedures)

- Reconciliation of interests is too hasty and therefore often formal
(causes: the high speed of the reform and the legislative process, there was a deficit in
the course of the actual and interpretative social consultations -> the national
consultations were too quickly and more formal)

- Slowly filling public service career
(causes e.g. continuance of the settlement of salary, the most significant element of
the public service career)

- Deficient measuring and statistical system
(causes: the statistical measuring systems of public administration are not
sophisticated)

The legal and regulatory framework encourages
the competitiveness of enterprises
30
35 -
Bribery and cormuption Adaptability of government
policy to changes in
the economy is high

do not exist

Bureaucracy does Government decisions
not hinder business are effectively implemented
aclivity

Transparency of govermnment
policy is satislactory

- ()10} - 311 2012
Based on surveys. there is a slight decline in the part-indicators of “state efficiency™ by 2012, This indicates that we have

made progress in the area of bribery and corruption in state offices, however, there is a drastic decline in the way the regu-
latory environment and the adaptability of government policy are considered.

Graph 1: part-indicators of state-efficiency; 2012°

These revealed causes became the weaknesses, which hinder the achievement of the aims.
Although the Magyary Programme declares, that ,the manifestation of the Good State that is most
capable of provoking emotion and human responses of one kind or another is not the office building,

° Magyary Zoltan Public Administration Development Programme (Mp 12.0) For The Salvation Of
The Nation And In The Service Of The Public Ministry of Public Administration and Justice. 31.

Augustus 2012. s. 11.
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the piece of paper to which the decision is committed or the monitor screen but the government
official, the professional member of the defence and law enforcement forces, his or her professional
and human attitude, gestures and behaviour. (Naturally, in this context, we talk about public
administration which do not include political communication and the communication of politicians.)”6

3 ONE OF THE OBSTACLES OF THE REALISATION OF GOOD GOVERNANCES:
CONFLICTS IN THE PUBLIC ADMINISTRATION

The effective and citizen-focused public administration is the condition and element of the
Good Governance. The effective function of the public administration is severely threatened by
those functional errors which originate from the mistreated conflicts in the institution.

In the end of 19" Century a highly esteemed Hungarian jurist, Griinwald Béla’, wrote about
the public administration the following: "it reaches into every relation of human life and its subject of
function is these relations. ... the only subjects of the public administration are the most important
relations of human life.”

An essential part of the concrete forms of intervention — like guidance, supervision or
monitoring — is a kind of a hierarchic connection, a subservient relation between the affected person
or environment and the authority. This alone generates countless conflicts.

One group of the generated conflicts is the external conflict, like between:

- the organization and other institutions ( doesn’t matter if they are subservient, superior or
on the same hierarchic rank);
- the organization and a specific individual or group of individuals;
While inner conflict can outbreak:
- between the organization (its headquarters) and a department or between two
departments.
- between individuals disregarding their departmental belonging or between an individual and
group of individuals.
Regarding the function and situation of public administrational organizations we can say that they
bear with special characteristic, which — compared to other organizations - will further increase
fissure with other institutions and especially with the citizens.

A public administrational organization “as part of the executive power — as created by the law
and order -, is an organization accomplishing public administrational tasks which are stated by law
and works confined by its competence and scope of authority and endowed with public authority

Of course voluntary compliance would be ideal state which means that citizens and public
institutions would willingly follow the decisions made by administrative bodies. The ease and
willingness to do so is strongly influenced by the degree of similarity between community’s and
society’s values and the values of operating public administration. The same set of values provides
stronger loyalty to the establishment and more integrant behaviour with the decisions. However the
concept of good governance doesn’t only require as strong as possible similarity between the values
and needs of the society and public administration. It is also similarly important to have a value
rather than interest-based connection between those who work in public administration and their
workplace. It has serious consequences to the existence of conflicts in the organization and

. . ... 8
ultimately the climate of organization™.

It is because the workers’ subjective feelings have bigger impact than other facts in the
opinion about the atmosphere of the workplace. The well-being of workers helps in dealing with
negative situations and stress just like as the person’s inner conflict.

To the creation of the theory of “Good governance” the increase of the integration
competences of employees and the creation of the workplace culture connection with the conflict
solution techniques are important: these affect the workplace atmosphere and the subjective well-
being of the government officials.

6 Magyary Zoltdn Koézigazgatas-Fejlesztési Program (Mp 12.0) ,A Haza Udvére és a Koz
Szolgélataban”. KIM 2012. augusztus 31. s. 57.
! GRUNWALD, B. A kézigazgatas feladatai. |. Franklin-Tarsulat, Budapest, 1889. 2-3.0. Idézi:
TORMA, A. A kdzigazgatas feladatai. Publicationes Universitatis Miskolciensis. Sectio juridica et
Eolitica. (2002). XX/2. s. 444. )

Lasd err6l részletesebben: SZOKE-MILINTE, E. Konfliktuskezelés és pedagdgusmesterség.

OPKM, Budapest, 2006.
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To create the concept of good governance it is important to increase the integrity of
employees as well as to generate a workplace culture with appropriate stress- and conflict
management.

The role of this became extremely important with the imitation of Magyary Program. It is a
specialty of democratic states to grant wide possibility for expression of opinion and assertion of
interests for its citizens. To endure critics and be able to handle observations and complaints it is
necessary to improve other skills of employees. Because the concept of good governance is based
on the idea that public administration thinks of citizens and other actors of society as partners. A
well-functioning, effective connection is impossible without using and implementing “democracy-
techniques” to daily behaviour — especially if conflict management takes place.

According to the theory of Magyari-Programme the public administration and the citizens are
in partner relation. So the application of the so-called democracy-methods in the daily practice of
public administrational institution came into the focus of the research activities.

4 THE ACADEMIC SPHERE IN THE SERVICE OF THE CONFLICT RESOLUTION

During the process of finding answers to challenges the authorities responsible for the
overseeing, the operation and the transformation of public administration closely lean on the
knowledge and experience of scientific experts and on the results of national and international
researches.

The role of academia is very important in this process. The researchers are monitoring the
conflict possibilities in connection with the daily practice of the institutions and the conflict-solution
competences of the government officials. They analyse the scientifical background and good
practices on national and international level, and according to the results they are creating the
Programme the next steps.

It is now clear that a workplace climate filled with tensions, distress and anger and a
workplace culture of evading or suppressing conflicts have serious negative psychological long-term
consequences and also can lead to the escalation of the main problem. Real long-term solution can
be achieved by conflict-solution which is based on the active participation of involved parties and
results in approaching opinions.

But these researches declared too, that the concrete form of conflict-solution depends not

only on the nature of conflictg, but also on the workplace-culture and on the person of members of
the conflict-situation (e.qg.: inter-personal or inter-organisation etc.).

confrontation tools
designating overarching goals

organizational tools
technocratic tools (regulations)

rotation of persons

structural tools (e. g.: committees) intergroup trainings

negotiations

erson-oriented tools (e. g. . . . .
P €9 involving a third party (mediator, arbitrator)

leader appointment, training)

Graph 1: tool-system of conflict-solution

Multiple solutions can serve as solution of prevention to conflicts created during the operation
of public administration. While designating overarching goals like togetherness or common interests
and intergroup trainings particularly try to prevent the development of conflicts and therefore are
preventive in nature, negotiation, arbitration of facilitation and involvement of a mediator aims to
resolve an already developed, mostly more powerful conflict and is therefore treatment.

Not all employees however have the skills — and sense - to recognize the conflict, choose the
best technique and treat it™, soitis important to improve these with the implementation of academic

° For example see KLEIN, S. Vezetés- és szervezetpszichologia. Edge 2000 Kft, Budapest, 2009.
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experiences because the required skills can be developed, improved and broadened. This
establishes the possibility for the person to avert obstacles in solving the conflict.
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Graph 1: system of conflicts

5 DIFFICULTIES AND GOOD PRACTICES

To reach the aim to create partnership between the public administration and the citizens, the
researchers focused on the conflict-solution competencies of government officials, because they
need to have special ability and sense to recognise, analyse and solve the conflicts and the stress-
situations. Of course not every government official has this talent, but the ability can - and according
to the opinion of academia must - develop and enforce.

We have some example for the "good practice" in connection with the usage of conflict-
solution methods in the daily practice - like in one institution of public administration system in the
Miskolc-district. A well-prepared leader who is credible both professionally and personally reformed
the organization’s inner protocol and helps as a neutral party in the professional or personal conflicts
between the employees or in resolving a conflict between an employee and a client.

A similarly successful case happened in a small settlement located in BAZ County. There
was a huge multipolar conflict between the local government, the administration of the settlement,
locals and civil organizations from elsewhere and a conference was summoned in hopes of
resolving it. It wouldn’t have been possible to solve this difficult conflict without the help of neutral
facilitators which would have led to the cancellation of the planned investment.

Academic experts had important role not just in the processing of experiences of pilot-
projects and good practicell but also in revealing the structural imperfections, operational
weaknesses of public administration, the employees’ personal competencies and society’s opinion
about official bodies. That's how it has become known that the trust index of population towards
official bodies is very low. The asked persons found 42 of 100 local government employees
trustworthy in 2009. This number was only increased by 1 in 2013.

10 DEUTSCH, M.-COLEMAN, P.T. The Handbook of Conflict Resolution: Theory and Practice.
Jossey-Bass Publishers, San Francisco, 2000. pp. 58-62. alapjan
1 For examples of good and bad practices see: SZABO, E. Kdzdsségfejlesztés eszkdzeivel a
tarsadalmi kohézié erésitéséért. Az Eszak-magyarorszagi telepiiléseken miikddé civil szervezetek
modellértékl programjainak bemutatasa. Ifjusagért Alapitvany, Miskolc, 2011.
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Figure 2 Population trust index 2009- 2013"

With the lack of population’s trust the partnership relation between population and public
administration and ultimately the idea of good governance can’t be achieved.

A way to regain trust is to create trust and credibility. Trust is based on the respect showed
towards the institutions of public administration and the employees. Credibility comes from proper
professional knowledge, personal attitude and correct, ethical manner of clerks and institutions.

This trust and credibility must be maintained during conflicts as well. In 2014 due to the
suggestion of academics, public administration employees’ competence improvement was initiated
as part of the Magyary Program for 770 Million Forints (AROP 2.2.2.'). More than 5000 government
officials were involved in the project which aimed to improve their cooperational, communicational,
organizational, and leadership competences. The participants also can improve the techniques of
stress- and conflict management.

6 CONCLUSION

The establishment of modern and client-focused public administration is the biggest
Hungarian undertaking of the recent years. The Magyary Program which aims to renew the whole
public administration wishes to take reforms and innovation in the service of achieving good
governance. Neither the concept and goal of good governance, nor the program aiming to achieve it
or the modern institutional system wouldn’t have been possible to achieve if the scientific sphere
hadn’t been involved.

The conditions of creating efficient public administration can be determined either on a
personal or on an organizational level. On personal level this means value-based behaviour
becoming common behavioural form, while on organizational level it is to provide better operation in
the interest of public based on democratic and civil service values. Because these cannot be
imagined without the wide usage of conflict management methods based on democracy-techniques,
conflict management is undoubtedly part of the value-adding procedure.

12 KELLER, T.-TOTH, I. GY. Ertékszerkezet - polarizalddo politikai térben. Gazdasagi Kultdra v2.0
kutatast bemutatd nyilvanos beszélgetés. Tarki, 2013. Lasd errdl részletesebben: KELLER, T.
Ertékek egy polarizalédé politikai térben. A Tarki értékvizsgalata 2009-ben és 2013-ban. A
fontosabb eredmények 0sszefoglalasa. Tarki, Budapest, 2013. s. 9-11.
Compared to other European states in trust toward others Hungary is in the lower-mid category and
among the worst ones in trust to institutions. (It is more dramatic if we take it into consideration that
Hungary is on the next to last place in willingness to provide active help to others.)

% For more detailed information see: Magyary Program. Kompetenciafejlesztési program indult a
kdzigazgatasban dolgozdknak (letdltés ideje: 2014. januar 22.)
On-line: http://magyaryprogram.kormany.hu/kompetenciafejlesztesi-program-indult-a-

kozigazgatashan-dolgozoknak
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