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THE SELECTED ASPECTS OF JUDICIAL REVIEW OF 
ADMINISTRATIVE ACTS IN SLOVAKIA AND LITHUANIA1 

Marianna Džačková 

Comenius University in Bratislava, Faculty of Law 

 
Abstract: The paper compares selected aspects of administrative justice in two East-European 

countries – Slovakia and Lithuania. Both countries have been re-established at the beginning of 90s 
years of the 20th century after the Soviet Union had collapsed and started to re-built the legal system 
and system of public institutions in compliance with democratic principles. The author mainly 
introduces the system of reviewing administrative courts in Lithuania and try to compare with the 
organization of administrative courts and basic conditions to access the court in Slovakia.     

 
Keywords: administrative justice in Lithuania, administrative justice in Slovakia, judicial of 

administrative acts, administrative dispute commission, administrative action, administrative courts   
 

1 INTRODUCTION 
 

The right to access to court and separation of state powers is the fundamental principle of the 
democratic and legal state. The Public Administration shall be under control of judicial power, so 
administrative acts shall be reviewed by administrative courts or another independent public 
authority with are separated from Public administration.  

The Countries of post-soviet bloc started to build democratic after the Soviet Union had 
collapsed. Although Lithuania and Slovakia had, many similarities they had a little bit different start 
point. While Slovakia had overruled soviet-regime and separated from the Czechoslovak Federal 
Republic, Lithuania existed as part of Soviet Union with de facto "no independence". Both countries 
started to build democracy and legal state and new – democratic Law. 

The evolution of administrative justice as the independent control system of Public 
Administration in both selected countries started at the beginning of the 90s of the 20 th century as 
one aspect of the democratic proceeding. Both systems of administrative judicial review of have 
some similarities in general matters, but on the other hand, they are different in basic features, like 
structure of administrative justice system and pre-trial conditions..  

The article tries to compare basic characteristics of both systems – social and politic 
evolution after communism collapse, the evolution of administrative justice and actual system of 
administrative courts and legal conditions for access to administrative court.     

2 EVOLUTION OF LEGAL REGULATION AFTER COLLAPSE OF 
THE SOVIET REGIME 

2.1 Post-soviet evolution of Law in Lithuania 

Until 1990, Lithuania was the member of the Soviet Union. After the collapse of the 
communist regime, Lithuanian´s people decided to separate from the Soviet Union and started to 
build a democratic state. 

                                                 
1 This contribution is a part of the research project The Legal Consequences of Final Individual 
Administrative Acts supported by Scientific Grant Agency of the Ministry of Education, science, 
research and sport of the Slovak Republic and the Slovak Academy of Sciences. The registration 
number of this project is 1/0686/18. 
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  In February 1990, the first free elections happened after the occupation of 1940 and the 
Supreme Council was established. On 11 March 1990, the Supreme Council legally restored and re-
established independence of the Republic of Lithuania.2 

The Act of 11th March, 1990 announced: “The Supreme Council of the Republic of Lithuania, 
expressing the will of the Nation, decrees and solemnly proclaims that the execution of the 
sovereign powers of the State of Lithuania abolished by foreign forces in 1940, is re-established, 
and henceforth Lithuania is again an independent state.”  

The Lithuanian Supreme Council stated the continuity of the state and its identity with the 
independent Republic of Lithuania created in 1918 and established a provision related to the state's 
territorial sovereignty and wholeness.3 The Republic of Lithuania stated "fiction of absence Law 
during Soviet period" and the remnants of the imposed soviet norms and practices were eradicated.4 
The Government of the Republic of Lithuania started to form a new legal system and new Public 
Administration. 

After the announcement of independence of Lithuania, the main aim of the Government of 
the Republic of Lithuania was to implement independence announced by the Supreme Council. 

 The main task of the Government was to create and reinforce the institutional structure of 
the state, to overtake the agriculture from the jurisdiction of the USSR,5 to reorganize their 
management, to switch from the market economy to the planned economy, to create new economic 
and political relations with foreign countries. 

The special legal commissions for various legal fields were created with the aim to draft new 
democratic regulation.  

Commission of the Legal System covered many areas. Law on Courts, amending and 
supplementing the Criminal Code, amending and supplementing the Law on the Prosecutor's 
Service of the Republic of Lithuania, amendments of the Code of Administrative Violations. Besides, 
proposals on draft laws On Amendments and Supplements of the Code of Correctional Work, On 
the Establishment of Municipality Police provided draft Law on Cooperative Garage. Restoration of 

the Rights of Ownership to the Existing Real Property.6 
The Commission of Re-Establishment of the State and Constitution prepared the Law on the 

State Controller, the Law on the State Control, the Law on Revocation of Deputies, the Law on the 
Constitutional Court, edited the Provisional Basic Law. 

In the early 1990s, the Lithuanian municipal reforms started with the primary aim of creating 
a real and working local self- government. The key words here were a democracy, representation of 
the local citizen and independence.7 

 
 

2.2 Post-soviet evolution of Law in Slovakia  

Until 1993, the Slovak Republic was part of Czechoslovak Socialistic Republic. In contrast 
with Lithuania, Czechoslovakia was under Soviet pressure, but not a direct member of the Soviet 
Union.  The collapse of the communist totalitarian regime in Czechoslovakia came into the 

                                                 
2 Restoration of Independence, 1990–1991.[online]. Access on: 
<http://valstybingumas.lt/EN/saltiniu-apzvalga/Nepriklausomybes-atkurimas-1990-
1991/Pages/default.aspx>. [q. 2019-03-02] 
3 Act on the Re-establishment of the State of Lithuania. Official translation: [online]. Access on: 
<http://official-lithuania.tumblr.com/post/158263936101/supreme-council-of-the-republic-of-lithuania-
act>. [q. 2019-03-02]. 
4 NORVAISAITE, E.: A guide to the Lithuanian legal system and research. [online]. Access on: 
<http://www.nyulawglobal.org/globalex/Lithuania.html#FN2>.[q. 2019-03-02]. 
5 Second Soviet occupation (1945-1990).[online]. Access on: <https://zum.lrv.lt/en/about-the-
ministry/second-soviet-occupation-1945-1990>. [q. 2019-03-02]. 
6 Restoration of Independence, 1990–1991.[online]. Access on: 
<http://valstybingumas.lt/EN/saltiniu-apzvalga/Nepriklausomybes-atkurimas-1990-
1991/Pages/default.aspx>. [q. 2019-03-02]. 
7 Balancing democracy, identity, and efficiency. [online]. Access on: 
<http://www.ccre.org/docs/changes_in_local_and_regional_structures_web_EN.pdf>. [q. 2019-03-
02]. 

mailto:e.norvaisaite@lnb.lt
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awareness of global and domestic public as the gentle or velvet revolution.8 The first free elections 
in 1990 have shown that the communists have lost the trust. The liquidation of the state monopoly 
on the property and economic management started. The citizens received back after 1948 
nationalized enterprises, houses, real estate, shops, workshops, the privatization of the big 
enterprises had started.9 

This related mainly to the fact that it was the first decade of post-communist transformation, 
connected with not only dynamic but also frequently controversial political developments, as well as 
with the split of the former federation and the formation of a new independent state.10 
  The decision to implement a radical transition model towards a market economy in post-
socialist Czechoslovakia immediately after 1989 had painful consequences in Slovakia with many 
uncompetitive enterprises folding and a new phenomenon emerging – unemployment. Large-scale 
privatization was also implemented, often with very mixed results. 11  

 The discussion on the rights of republican bodies took the politicians three years. In the end, 
many discussions collapsed on too different ideas about future Czecho-Slovakia. The idea of the 
Czech party was close to unitary state, the Slovak idea was about free federation to confederation. 
So, after the velvet revolution followed agreement on velvet divorce.12  

In July 1992 the Slovak National Council adopted Declaration on Slovak Sovereignty, on first 
of September Slovak Constitution was adopted, at the end of November, the Federal Assembly in 
Prague voted for the ceasing of the federation. On 1 January 1993 on the world scene appeared 
new sovereign state – Slovak Republic. 
The post-soviet transformation of the legal system and economy caused huge social and economic 
damages, e.g. high level of unemployment caused by many dissolutions of the companies after 
“jackleg” privatization, bad changes to find a new job, deepening of regional differences. A more 
general problem concerned the principle of trust to the new state, its stability, its political culture and 
institutions abroad. Furthermore, there was a need for restructuring, improving economic 
competitiveness and introducing a new and stable currency, combined with a need for economic 
growth and political success.13 

The beginning of 90-s of the 20th century is very negative evaluated as “the failure of legal 
institutions and authorities”.14 Madeleine Albright, then U.S. secretary of state, famously referred to 
Slovakia in 1998 as “a hole in the heart of Europe.”15 

In generally, Slovak (or Czechoslovak) Soviet legislation was not completely substituted by 
new Law in 90-s (and in not until nowadays). The Slovak National Council and The Government 
chose a way of necessary legal amendments, connected with the transformation of politic and 
economy system. The radical changes of the Civil Code connected with real property and ownership 
were the most important, as same as the adoption of a new Commercial Code. Moreover, the reform 

                                                 
8 IATE Term of the Week: Velvet Revolution. [online]. Access on: 
<http://termcoord.eu/2018/06/velvet-revolution/>. [q. 2019-03-02]. 
9 BUČEK, J.: The financial and economic crisis in Slovakia – its spatial aspects and policy.[online]. 
Access on: <http://www.humannageografia.sk/clanky/14_Bucek.pdf>.[q. 2019-03-02]. 
10 MARCINCIN, A. – BEBLAVÝ, M.: Economic policy in Slovakia 1990-1999. [online]. Access on 
<www.ineko.sk/file_download/25/publications_economic_policy.pdf >.[q. 2019-03-05]. 
11 BUČEK, J.: The financial and economic crisis in Slovakia – its spatial aspects and policy.[online]. 
Access on: <http://www.humannageografia.sk/clanky/14_Bucek.pdf>.[q. 2019-03-02].  
12 Velvet Revolution – November 1989.[online]. Access on: <http://www.slovak-
republic.org/history/velvet-revolution/>.[q. 2019-03-02].   
13 BUČEK, J.: The financial and economic crisis in Slovakia – its spatial aspects and policy.[online]. 
Access on: <http://www.humannageografia.sk/clanky/14_Bucek.pdf>.[q. 2019-03-02]. 
14 CAPÍKOVÁ, S.: Medzi poriadkom a chaosom: právo v období post-komunistickej transformácie na 
Slovensku. Czech Sociological Review, 2005, 41, No. 4, p. 617–640. [online]. Access on:  
<http://sreview.soc.cas.cz/uploads/a736b7015b13cb3d85519d34a143b9ecc2792391_560_4capikov
a23.pdf>.[q. 2019-03-03].   
15 SKOLKAY, A.: Slovakia From a Black Hole in the Heart of Europe to a Central/Eastern European 
Statistical Average. [online]. Access on: 
<https://www.researchgate.net/publication/321137160_Slovakia_From_a_Black_Hole_in_the_Heart
_of_Europe_to_a_CentralEastern_European_Statistical_Average>.[q. 2019-03-03].  
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of Public Administration took place in SR. The system of state regional national committees was 
substituted by municipal self-government and state administration was transformed.16      
 
 

3 EVOLUTION OF THE ADMINISTRATIVE COURTS IN SLOVAKIA 
AND LITHUANIA 

 
3.1 The evolution of the review of administrative acts in Lithuania 

When Lithuania separated from the Soviet Union and became an autonomous and 
independent state, disputes arising between the individuals (natural and legal) as well as between 
government institutions and officials were judged by courts of general competence with accordance 
the provisions of the Code of Civil Procedure of the Republic of Lithuania.  

For almost ten years following the restoration of independence of Lithuania, the review of 
decisions and acts of administrative authorities was carried out by the courts of general jurisdiction. 
There were no specialized chambers for administrative affairs or specialization of judges – 
administrative disputes were heard by civil courts according to the specific rules of the Code of Civil 
Procedure (CCP).17  

In 1998 the Lithuania Parliament (Seimas) enacted the reform of the Court system, reform of 
Public administration and reviewing of administrative acts. Since May 1999, the system of 
administrative courts has started dealing with justice and administrative justice matters arising from 
the justice of public or internal administration.18  
This step is considered as “an important win for the legal system; one that legalized the 
administrative justice institute in Lithuania, the main goal of which – to strengthen human rights and 
freedoms legal defense guarantees”.19  
The specialized system of administrative justice was supplemented by the system of independent 
administrative dispute commissions, which was also established.20    

The constitutional foundation for the establishment of administrative courts is regulation in 
the article 111 of paragraph 2 of the Constitution of The Republic of Lithuania, it is regulated that For 
the investigation of administrative, labour, family and other litigations, specialised courts may be 
established pursuant to law.21 The Constitution regulates the only possibility to establish special 
administrative courts and there are no more specific provisions relating to the administrative justices 
and the legal status. 

At that time, the system of administrative justice was three-step (instances): 5 administrative 
district courts, the Higher Administrative Court and the Lithuanian Appeal Court administrative case 
department.  Although an independent system of Administrative Justice, the administrative judicial 
proceeding was regulated by general rules of the civilian process (civil proceeding). This 

                                                 
16 MAJOROŠOVÁ, M. – KOVÁCSOVÁ, I.: Zhodnotenie ďalšej etapy reformy verejnej správy v 
Slovenskej Republike. [online]. Access on: 
<https://is.muni.cz/do/econ/soubory/katedry/kres/4884317/41725568/61>.[q. 2019-03-03]. 
17 ADMINISTRATIVE JUSTICE IN EUROPE - Report for Lithuania.[online]. Access on: 
<http://www.aca-europe.eu/en/eurtour/i/countries/lithuania/lithuania_en.pdf>.[q. 2019-03-03].  
18 GEDIMINAS. V.: The conception and application of the Principle of justice in education in the 
practice of administrative courts of the Republic of Lithuania. Socialinis ugdymas  2009, 20, No 9. 
[online]. Access on: <http://www.i-manager.lt/upload/201004/Socialinis.ugdymas.-
.Svietimo.kaita.1988-2008m.Nr.9(20).2dalis.[2009].pdf>.[q. 2019-03-03].   
19 BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834.[online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03].    
20 Act No. VIII-1031/1999 Law on Administrative Disputes Commission adopted on January 14, 
1999.[online]. Access on: <https://e-seimas.lrs.lt/rs/legalact/TAD/TAIS.91193/.../ISO_PDF/>. [q. 
2019-03-03].    
21 Constitution of the Republic of Lithuania. official translation. [online]. Available on: 
<http://europam.eu/data/mechanisms/coi/coi%20laws/lithuania/lithuania_constitution_1992,%20ame
nded%20in%202003.pdf>. [q. 2019-03-03]. 
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administrative justice model is considered not to be perfect. The judicial proceeding was long-term 
and complicated and it was not completely independent of the system of general courts. The highest 
judicial instance of the court reviewing was not independent. And there was necessary to adopt new 
proceeding regulation.    

The second important reform of administrative justice was in 2001 when came into force 
amendment of administrative proceeding act.22 The administrative reviewing is regulated by special 
law with general competences of the civil proceeding.  The Higher Administrative court was removed 
and special Department on the Lithuanian Appeal Court was replaced by the Supreme 
Administrative Court, as the supreme judicial institution in administrative cases. The 5 district courts 
stay as first-steps regional courts with special competencies in administrative cases.  

After the radical changes, the one-and-a-half-year-old administrative court was reorganized 
and administrative justice was separate from the general courts.23  

The last reform of administrative courts organization was enforced on 1 January 2018, when 
4 regional courts were connected in Interregional Administrative court and Vilnius Regional 
Administrative Court stayed without changes. The main reasons for this changes are: to improve the 
speed of the court proceedings and, likewise, to balance the workload of judges and court staff, to 
use human and material resources of the courts more efficiently, To eliminate existing organizational 
obstacles to the handling of cases, etc.24  

 
 

3.2 The current system of administrative Court in the Republic of Lithuania.      

 
The Regional Administrative Court  

A regional administrative court is the court of special jurisdiction established for hearing 
complaints (petitions) in respect of administrative acts and acts of commission or omission (failure to 
perform duties) by entities of public and internal administration.25 The competences of administrative 
courts are regulated very broadly. In general, it examines all disputes arising out of legal relations 
regulated by public law. Usually, Administrative cases are judged at first instance by the regional 
court that operate at a territorial basis.26 

 
The Vilnius Regional Court 

The Vilnius regional court has additional competencies as the first instance for administrative 
cases when the declarant or a representative is the central public administration subject for 
normative administrative acts that were passed by central state administrative subjects, legality also 
cases attributed to the jurisdiction of the Vilnius Regional Administrative Court under the applicable 
laws.27 

 
 

                                                 
22 No. VIII-1029/1999 Coll. Law on administrative proceeding As amended by 22 June 1999.[online]. 
Access on:<https://e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.91191?jfwid=-fxdp8u77>. [q. 2019-03-
03].    
23 BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834.[online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03]. 
24 News of the judicial system. 5 changes since 2018: What court visitors need to know.[online]. 
Access on:  <https://www.teismai.lt/en/news/news-of-the-judicial-system/5-changes-since-2018-
what-court-visitors-need-to-know/5352>.[q. 2019-03-03]. 
25 The judicial system of the Republic of Lithuania. [online]. Access on: <https://rm.coe.int/judicial-
system-of-the-republic-of-lithuania/1680790293>. [q. 2019-03-03]. 
26  BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834.[online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03]. 
27 Article 20 (4) Act No. VIII-1029/1999 Coll. Law on administrative proceeding As amended by 2016 
June 2.[online]. Access on:< https://www.e-
tar.lt/portal/legalAct.html?documentId=bd7df33032e011e69cf5d89a5fdd27cc>. [q. 2019-03-03].  
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The Supreme Administrative Court  

The Supreme Administrative Court of Lithuania, as the highest judicial institutions in 
administrative cases, forms uniform case-law of administrative courts in interpreting and applying 
laws and other legal acts. It is appeal instance for cases concerning decisions, rulings and orders of 
regional administrative courts, as well as for cases involving administrative offences from decisions 
of district courts.28 The Supreme Administrative Court has the special competencies when it decides 
as the first-step court and no appellation is possible. Certain persons may apply directly to the 
Supreme Administrative Court of Lithuania in particular cases prescribed by law. For example. 
Members of the Parliament (the Seimas), the Ombudspersons, National Audit officers and 
Prosecutors for the state are entitled to challenge the legitimacy of regulatory administrative acts by 
applying directly to the Supreme Administrative Court.29 The Supreme Administrative Court 
develops a uniform practice of administrative courts in the interpretation and application of laws and 
other legal acts.30 

 
 

3.3   The evolution of the review of administrative acts in Slovakia  

After establishment The Slovak Republic, the National Council of the Slovak Republic 
adopted the Constitution of The Slovak Republic,31 which regulated the foundation of the 
administrative justice system.   

The function of judicial review is inferred from Art. 142 Sec. 1 the Constitution of The 
Slovak Republic, stipulating: "Courts decide civil and criminal. Courts also review the lawfulness of 
decisions rendered by public administration bodies and lawfulness of decisions, measures of other 
public authorities if so stipulated by law.” Administrative justice organization is specified under Art. 
46 sec. 2 the Constitution of The Slovak Republic, stipulating: “Who claims to have been infringed in 
his rights by public administration authority’s decisions may address the court to review the 
lawfulness of such decision unless otherwise stipulated by law.” Under mentioned constitutional 
regulation, the main function of the administrative judiciary is the protection of individual rights within 
public administration. 

After the Velvet revolution, the judicial review of administrative decisions was implemented 
in the 5th part of the Civil Procedural Code32 as the general civil judicial court. The matters of 
administrative law mainly have fallen under the jurisdiction of regional courts and the Supreme Court 
of the Slovak Republic.   

 Since July 2016, the new Act on Administrative Judicial Proceeding is enforcement, so 
Administrative Justice has special regulation, separately of civil proceeding. In Slovakia, there are 
still used general administrative justice model, which means that administrative cased are reviewed 
by specialised panels, created on general regional courts and administrative colloquium which is 
created on The Supreme Court.  

The important change is that the court proceeding is only one-stage. Regional courts 
decide first and final instance. This decision is final and enforcement and should be reviewable by 
cassation action only as an extraordinary remedy for explicitly listed reason. 

The possibility to establishment of specialized administrative courts depends mainly on 
politics will and finance.33 No specialized administrative justice courts are envisaged in the near 

                                                 
28 Judicial System of the Republic of Lithuania.[online]. Access on: https://rm.coe.int/judicial-system-
of-the-republic-of-lithuania/1680790293>. [q. 2019-03-03].  
29 The position of the Supreme Administrative Court of Lithuania in the System of Administrative 
Courts. In: Annual Report for the year 2016. p. 4.[online]. Access on: 
<https://www.lvat.lt/data/public/uploads/2018/01/lvat-annual-report-en.pdf>.[q. 2019-03-08]. 
30 Judicial System of the Republic of Lithuania.[online]. Access on: <https://rm.coe.int/judicial-
system-of-the-republic-of-lithuania/1680790293>. [q. 2019-03-03]. 
31 Constitutional Act No. 460/1992 Coll. [online]. Access on: <https://www.prezident.sk/upload-
files/46422.pdf>.[q. 2019-03-04]. 
32 Act No. 99/1963 Coll. Civil Procedure Order. 
33 VRABKO, M.: Správne súdnictvo v Slovenskej republike (historické, politické a právne 
východiská). In: Pôsobnosť a organizácia správneho súdnictva v Slovenskej republike. Bratislava: 
Univerzita Komenského v Bratislave, Právnická fakulta, 2012. p.9-22.  
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future in Slovakia, although deliberations on the creation of the Supreme Administrative Court do 
emerge from time to time.34 

 
 

3.4 The system of Administrative Justice in the Slovak Republic 

As mentioned above, the special system of administrative justice hasn't been established in 
Slovakia, yet. The administrative jurisdiction is integrated into the general court system. Court 
examination of administrative acts in Slovakia is one-instance but the system of administrative 
justice in Slovakia has two stages. 

The general competences of the administrative court are dealt with eight Regional Courts, 
where special administrative panels are established. At regional courts, special administrative 
judges reviewed administrative complaints as the first-stage proceedings as single judges or in 
three-member panels. The administrative judicial proceeding regulated particular cases under the 
jurisdiction of District Courts. They are competent for judicial review of some electoral disputes at 
first instance.35  

The Supreme Court of the Slovak Republic is the highest court instance in Slovakia. The 
special Administrative Division was established on the Supreme Court and has the position of the 
Court of Cassation in the administrative justice system. It means that the Supreme Court reviews 
cassation complaints, which can be filed against the decision of region court the cassation complain 
is an extraordinary remedy and shall be only used in serious legal reasons.36  

Furthermore, Act on Administrative judicial proceeding regulates special cases, when the 
Supreme Court of the Slovak Republic is competent to judge as a court of the first stage.37      

The Supreme court of the Slovak republic gives opinions aimed at unifying the 
interpretation of laws and other generally binding legal regulations in those areas that are of concern 
to or disputed among several divisions, or relating to final decisions of the courts of the Slovak 
Republic.38 
 

 

4 PRE-TRIAL CONDITION TO ACCESS ON THE ADMINISTRATIVE 
COURT  

 
4.1 Pre-trial procedure in Lithuania Administrative Justice 

Regional administrative courts hear disputes in the field of public administration, deal with 
issues relating to the lawfulness of regulatory administrative acts, tax disputes, etc. There is no 
general rule in Lithuania, that administrative acts must be challenged before a higher administrative 
authority or an independent dispute body before applying to the court.  But legal regulation gives the 
opportunity to solve administrative disputes by special dispute commissions. Prior to a court 
complaint, individual legal acts or actions taken by entities of public administration provided by law 
may be disputed in the pre-trial procedure. According to law, before applying to an administrative 
court, individual acts or actions (omissions) or delays in the performance of actions by public 
administration entities may be, and in cases provided for by law, challenged by recourse to an out-
of-court dispute settlement body.39 In this case, municipal public administrative dispute 
commissions, district administrative dispute commissions and the Chief Administrative Dispute 

                                                 
34 ADMINISTRATIVE JUSTICE IN EUROPE - Report from the Slovak Republic. [online]. Access on: 
<http://www.aca-europe.eu/en/eurtour/i/countries/slovakia/slovakia_en.pdf>. [q. 2019-03-04]. 
35 Paragraph 11 and 12 Act No. 162/2015 Coll. on Administrative judicial proceeding as amended. 
36 Paragraph 440 Act No. 162/2015 Coll. on Administrative judicial proceeding as amended. 
37 Paragraph 11 Act No. 162/2015 Coll. on Administrative judicial proceeding as amended. 
38 Full Supreme Court. .[online]. Access on: <https://www.nsud.sk/full-supreme-court/> [q. 2019-03-
03]. 
39 Art. 26 Article 20 (4) Act No. VIII-1029/1999 Law on administrative proceeding As amended by 
2016 June 2.[online]. Access on:< https://www.e-
tar.lt/portal/legalAct.html?documentId=bd7df33032e011e69cf5d89a5fdd27cc>. [q. 2019-03-03].   
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Commission investigate disputes.40 Administrative dispute commissions are not regarded as public 
administration entities but are independent and separate bodies composed for the sole aim of 
resolving disputes of administrative nature. 41  

The establishing of special dispute commission, as same as particular procedures are laid 
down by special laws. The general procedure of pre-litigation of complaints (applications) contesting 
the adopted individual administrative acts and acts (or omission) of civil servants and municipality 
employees in the sphere of public administration was established by the Law on Administrative 
Disputes Commissions.42 The law provides for the establishment of municipal public administrative 
disputes commissions and the Chief Administrative Disputes Commission. Some special disputes 
are regulated by a special law and solved by special dispute commission. For example, the 
Commission on Tax Disputes solves the pre-litigation procedure of tax disputes.43 However, in 
certain kinds of administrative disputes, the internal control of administrative acts/omission is 
compulsory (e.g. social security disputes, tax disputes). In tax disputes the taxpayer is also granted 
a right, prior to having recourse to the court, to apply to the independent tax dispute commission 
(this remedy is not compulsory).44 

 
 

4.2 Pre-trial remedies in Slovak Administrative Justice 

In Slovak administrative judicial proceeding, exhausting all pre-trial remedies (ordinary 
remedies in an administrative proceeding or complaint about inactivity or unlawful intervention) is a 
pre-condition for the success of complainant in judicial proceedings.45 This is the basic principle of 
administrative justice which function is to limit the number of complaints on courts where it is 
possible.  This may be set out by special regulation in such a way that the complainant must 
exhaust all the remedies available prior to bringing an action with the wording that these are 
ordinary remedies against the decision, and a complaint or another similar remedy in case of 
another intervention.46  

Overall, Administrative Courts in Slovakia review final and enforcement administrative acts of 
second-instance administrative authorities. The administrative proceeding shall be finished in 
appellate procedure.47 In this phase of the administrative proceeding, superior administrative 
authority reviews the first instance decision.  Appellate procedure and the positive decision of 
appellate authority is a compulsory condition for access to administrative court. In cases of inactivity, 
the complaint against violation of administrative authority shall be reviewed by competent superior 
authority, as the basic condition of successful access to administrative court. The reviewing of 
another intervention is exemption of pre-trial examination, because there is no legal condition before 
filing an action on administrative court. 

                                                 
40 Judicial System of the Republic of Lithuania.[online]. Access on: https://rm.coe.int/judicial-system-
of-the-republic-of-lithuania/1680790293>. [q. 2019-03-03]. 
41 Alternative dispute resolution in administrative matters: report. [online]. Access on:  
<http://www.aihja.org/images/recuperations/pays/lituanie_-_lithuania/lithuania-report_2016.pdf>. [q. 
2019-03-04]. 
42 Act No. VIII-1031/1999 Law on Administrative Disputes Commission adopted on January 14, 
1999.[online]. Access on: <https://e-seimas.lrs.lt/rs/legalact/TAD/TAIS.91193/.../ISO_PDF/>. [q. 
2019-03-03]. 
43 ADMINISTRATIVE JUSTICE IN EUROPE - Report for Lithuania. [online]. Access on: 
<http://www.aca-europe.eu/en/eurtour/i/countries/lithuania/lithuania_en.pdf>. p 4. [q. 2019-03-04]. 
44 ADMINISTRATIVE JUSTICE IN EUROPE - Report for Lithuania. [online]. Access on:  
<http://www.aca-europe.eu/en/eurtour/i/countries/lithuania/lithuania_en.pdf>. p13. [q. 2019-03-04]. 
45 Paragraph 7 letter. a) Act No. 162/2015 Coll. on Administrative judicial proceeding as amended, 
stipulates: The administrative courts do not review the lawful decisions of the public authorities and 
the measures taken by the public authorities unless the party to the proceedings has exhausted all 
due remedies, which are allowed by special regulation. 
46 ŠKROBÁK, J. IN VRABKO, M. et al. Theoretical issues in the administrative judiciary. Bratislava: 
Comenius University in Bratislava, Faculty of Law, 2013. p. 107 
47 Paragraph 53 and following of Act No. 71/1967 Coll. on Administrative Proceeding (administrative 
order) as amended.  
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 In cases of reviewing decisions or inactivity, authority of Public administration examines 
administrative violation of individual rights, so it is not independent control. The judicial examination 
of administrative acts and other activities secures independent and impartial control of Public 
Administration.         
 

5 CONCLUSION 
 

The Republic of Lithuania established a specialized system of the administrative judiciary, 
which has been successfully functioning almost 20 years with 2 structural changes. The Lithuanian 
scholars assessed positively this evolution as judicial protection of human rights and freedoms from 
the public administration´s action guarantee has significantly strengthened.48  The establishment of 
administrative courts gave individuals given the opportunity to implement the constitutional right into 
judicial protection more effectively.49  

The Lithuanian Administrative Justice is a completely separate and independent 
administrative judicial system that deals with individuals´ (natural or legal) complaints about 
administrative acts and actions or inactions of public administration bodies, and in addition to the 
judicial system functioning along with general competences.50   

The Slovak system of Administrative Justice can be named as general. Although Slovakia 
adopted special regulation of administrative judicial proceeding, the special organization of 
administrative courts did not been established, yet. The judicial review of administrative decisions or 
another (no-) activity of public administration is exercised by general courts. Specialized panels 
secure the specialization.  

In general, specialized courts improve the efficiency of justice as well as adapting it to 
society evolutions but at the same time, this should not generate confusion, conflicts of Jurisdiction 
or Even Consequences on Justice for Users.51 

I agree with the statement of the president of the Lithuania Administrative Supreme Court: 
"Since administrative law is characterized by an immense variety of legal relations, the judges at the 
Supreme Administrative Court of Lithuania specialize in certain categories of cases – this allows 
them to delve into the legal framework and problematics of a specific field.”52 I think that 
administrative violations are a very specific area of judicial matters, which is necessary for the 
effective protection of individual rights. The problems in Public Administration are so heterogeneous 
and consist of many specific areas.  In my view, the special system of administrative courts with 
special judges in singe—areas of Public Administration can better secure effective protection. 

The system of administrative Justice in the Republic of Lithuania regulates pre-trial hearing; 
independent disputes commission deals with Pre-trial examination of administrative decisions, which 
is not an entity of Public Administration. Overall, the using of the pretrial hearing is voluntary, so the 
person has right to choose the way of dissolving his/her dispute – by dispute commission (and after 
no successful put complains on the administrative court) or directly by complain about the 
administrative court.  

                                                 
48 BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834. [online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03]. 
49 BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834.[online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03]. 
50 BAKAVECKAS, A. – KRIKSCIUNAS, R. The system of administrative courts in Lithuania. 
Sgem2015 conference proceedings, p. 827 – 834.[online]. Access on: 
<HTTPS://SGEMSOCIAL.ORG/SSGEMLIB/SPIP.PHP?ARTICLE1622>. [q. 2019-03-03].  
51 UZELAC, A.: Mixed Blessing of Judicial Specialisation: The Devil is in the Detail. Russian Law 
Journal. 2014;2(4):146-164.[online]. Access on: <https://doi.org/10.17589/2309-8678-2014-2-4-146-
164>.[q. 2019-03-03].   
52 Statement of JARUKAITIS, I. (president of the Administrative Supreme Court in Lithuania). p.2  
Annual Report for the year 2016.[online]. Access on: 
<https://www.lvat.lt/data/public/uploads/2018/01/lvat-annual-report-en.pdf>.[q. 2019-03-08]. 
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In the Slovak system of administrative justice, there is no pre-trial proceeding, but the access to 
administrative court is conditional by using appellation procedure. In contrast with   Slovak 
administrative proceeding, which is two-stages, Lithuanian´s administrative proceeding is only one-
stage. Judicial examination of administrative decisions and other (no-) activity has the position of 
appellation procedure exercise by independent judicial power. Lithuanian system has lower 
remedies as Slovak system, but I think that it secure effective and independent control of Public 
Administration. On the other hand, it can be difficult to for no-lawyer as a participant of the 
administrative proceeding to determine better remedies (complaint to dispute commission or 
administrative court). The second disadvantage I see in the complication of legal amendments and 
many changes in administrative justice regulation, which have a negative effect on legal certainty. 
However, I would like to highlight the courage of Lithuanian´s to adopt changes in administrative 
justice and effort to find “the best” system of administrative justice.  
In Slovakia, the organization system of administrative justice is relatively stable but I think that the 
creation of a special system of the administrative court could better secure protection of individual 
rights.     

Every of the two selected systems has some advantages and disadvantages. They have 
been built in post-soviet political and social condition and both try to find an effective system. I think 
that it could be appropriate to better know this system and compare experience each other with the 
aim to improve every one of them. 
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THE INDEPENDENCE AND IMPARTIALITY OF COURTS AND 
JUDGES IN THE ADMINISTRATIVE JUDICIARY IN THE CZECH 
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Abstract: The paper focuses on institutes ensuring the independence and impartiality of the 

administrative courts and judges in the Czech Republic. The author carries out a critical analysis of 
the individual guarantees of the independence of the courts and of the independence and 
impartiality of the judges, points out the problematic aspects or possible contradictions of the 
statutory and constitutional regulations. Following the deficiencies found, the author formulates the 
proposals de lege ferenda, in particular the establishment of the Supreme Judicial Council. 
Key words: independence, impartiality, administrative judiciary, courts, judges 

 
1. INTRODUCTION 

      The constitutional order of the Czech Republic, as any democratic state governed by the rule of 
law, is based on a system of the division of powers. As the Constitution of the Czech Republic 
states in Article 2 par. 1,1 all state authority emanates from the people; they exercise it through 
legislative, executive, and judicial bodies. The historical requirement for the separation and mutual 
independence of these three components of state power was subsequently supplemented by the 
principle of their mutual checks and balances. The source of legitimacy of all three powers are the 
people who participate directly (eg through elections) or indirectly on their constitution.2 The principle 
of the division of powers is an essential element of a democratic state governed by the rule of law, it 
is an unchangeable and inexorable principle. 
     The judicial power is one of the components of state power. And the attribute of the 
independence of the judiciary is one of the fundamental elements of a state governed by the rule of 
law (Article 1 par. 1 of the Constitution). Only through the independent judiciary the protection of 
human rights and freedoms can be effectively provided. Indeed, the Czech Constitutional Court has 
consistently held the opinion that the principle of an independent judiciary is one of the essential 
elements of a democratic state governed by the rule of law within the meaning of Article 9 par. 2 of 
the Constitution;3 stating that "... one of the fundamental conditions of the rule of law is a strong and 
independent judiciary. In a state to be regarded as a state governed by the rule of law, judicial 
power must be regarded as one of three powers, which is as important as executive and legislative 
power, on which the judiciary must be as independent as possible ... ".4 
     The existence of independent and impartial courts and judges is also a precondition and a part of 
the right to a fair trial as it is guaranteed by Article 36 par. 1 of the Charter of Fundamental Rights 
and Freedoms as well as by Article 6 par. 1 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms. Administrative justice is an integral part of the judiciary in the Czech 
Republic. Its main task is to protect the publics subjective rights in relation to unlawful decisions or 
other public administration interventions. The existence of administrative justice is guaranteed at the 
constitutional level. Article 36 par. 2 of the Charter of Fundamental Rights and Freedoms provides 
that unless a law provides otherwise, a person who claims that his/her rights were curtailed by a 
decision of a public administrative authority may turn to a court for review of the legality of that 

                                                 
1 Constitution of the Czech Republic 16 December 1992, No. 1/1993 Coll. 
2 See RYCHETSKÝ, P. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a kol. Ústava 
České republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: Wolters Kluwer, 
a. s., 2015, p. 14. 
3 Judgment of Constitutional Court of 15. 5. 2012, no. Pl. ÚS 23/09, or Judgment of Constitutional 
Court of 16. 1. 2007, no. Pl. ÚS 55/05. 
4 Judgment of Constitutional Court of 11. 7. 2006, no. Pl. ÚS 18/06. 
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decision. In the Czech Republic, the regional courts and the Supreme Administrative Court decide in 
the administrative justice. 
     All general guarantees of an independent and impartial judiciary, which are regulated both at the 
constitutional level (in particular in the Constitution and the Charter of Fundamental Rights and 
Freedoms), as well as at the statutory level (in particular by the Act on Courts and Judges and the 
Code of Administrative Justice) must be applied to the performance of the administrative justice. 
From this point of view, Article 81 of the Constitution is fundamental because it expressly declares 
that the judicial power is exercised by independent courts on behalf of the Czech Republic. The 
essence of the provision lies in the constitutional guarantee of the independence of the courts as an 
institutional guarantee for their activity. The following Article 82 of the Constitution then establishes a 
guarantee of the independence and impartiality of the judges, ie the persons exercising judicial 
power.5 Differentiating the independence of courts and judges is problematic in practice, often both 
issues are used „promiscue“. However, the Constitutional Court tried to define and distinguish 
between the two issues, when in one of its decisions it stated: "These terms are closely related, but 
they are not identical. If the Constitution talks about the independence of the courts, it means their 
institutional independence from legislative and executive power. (...) By contrast, when it talks in the 
subsequent provision that the judges are independent in the performance of their duties, it has in 
mind the own decision-making activity of the courts.“6 
 
2. INDEPENDENCE OF ADMINISTRATIVE COURTS 

      The Czech legal order constitutes the whole set of instruments, institutes and guarantees to help 
and ensure the independence (of course not only) of the administrative courts. If we should mention 
the most basic ones, they include in particular the following: 

a) The separation of the judiciary from executive and legislative power, ie. in other words, the 
organizational and functional independence of the judiciary from bodies representing 
executive and legislative powers.7  

b) The right to a lawful judge. It is a constitutionally guaranteed right, when the Charter of 
Fundamental Rights and Freedoms stipulates in Article 38 par. 1 that no one may be 
removed from his or her lawful judge; the jurisdiction of courts and the competence of 
judges shall be provided for by law. Within the administrative judiciary, the jurisdiction is 
regulated by the Code of Administrative Justice (§ 7). At the same time, rules are set for 
resolving potential conflicts of jurisdiction. The right to a lawful judge is further specified in 
the Act on Courts and Judges, which provides that the division of particular cases shall be 
carried out according to a schedule of work that is publicly accessible.8 Clearly set rules 
should minimalize the influence on courts, on their functionaries, as well as on individual 
judges, should prevent arbitrariness, various forms of corruption, etc. 

c) The binding of judges only by law and by an international treaty which forms a part of the 
Czech legal order (Article 95 par. 1 of the Constitution). 

d) The principle of authenticity and the public of judicial proceedings (Article 96 par. 2 of the 
Constitution). 

e) The exclusion of the possibility of interfering with the independence of the courts by 
petitions (Article 18 par. 2 of the Charter). 

f) Restrictions on the provision of information on the decision-making activities of the 
courts.910 

                                                 
5 This Article provides in paragraph 1: Judges shall be independent in the performance of their 
duties. Nobody may threaten their impartiality. 
6 Judgment of Constitutional Court of 28. 4. 2005, no. Pl. ÚS 60/04. 
7 In more detail see LANGÁŠEK, T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a 
kol. Ústava České republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: 
Wolters Kluwer, a. s., 2015, p. 780. 
8 In more detail see Judgment of Constitutional Court of 21. 1. 1999, no. III. ÚS 293/98. 
9 See § 11 par. 4 of  Act No. 106/1999 Coll., on free access to information. 
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     All these guarantees are relatively clear, stable, undisputed. What is, however, a major problem 
in the area, is the considerable constitutional absence of an independent body that would be the 
„umbrella of the judiciary“ (a body of the so-called Supreme Judicial Council) at the national level. 
This authority exists in a number of countries and its role is to represent the judiciary in everyday 
(and political) life, to participate in personnel issues in the judiciary and, eventually, in decision-
making on the financing of the judiciary from the state budget.11 The Constitutional Court, in one of 
its decisions, points out that the individual independence of each judge is generally respected, but 
only in some countries, increased attention is paid to the independence of the judiciary as a whole, 
ie., as a third power in the state.12 Considerable powers are transferred to these councils. 
Depending on the scope and content of this delegation of powers, several models can be 
distinguished. In the southern model, these councils take over from the government significant 
powers in the field of appointing judges and court officials and disciplinary proceedings, but they are 
largely lacking more powers in the field of judicial management (budget, asset management). In the 
northern model (eg Sweden, Denmark, the Netherlands) the councils are equipped with economic 
powers, on the other hand they lack personnel competences, and finally in a mixed model (eg 
Hungary) the councils have assumed extensive powers in both areas and are, in principle, 
responsible for the judiciary as a whole.13 According to the Czech legislation, the so-called „judicial 
councils“ are established in the courts (except the Constitutional Court).14 They are, however, only 
an advisory body to the presidents of the court. Their position is therefore quite different, 
significantly weaker. 
     Finally, from the point of view of the independence of the courts, the literature refers to another 
aspect of the problem. The Constitutional Court has inferred the importance of plurality of opinions 
in view of the independence of the judiciary.15 In this context, V. Šimíček points out the existence of 
so-called legal positions, which can also be approved by the Supreme Administrative Court (§ 19 of 
the Code of Administrative Justice).16 From this the author concludes that the Supreme 
Administrative Court is in the role of the Parliament itself, if the other courts in the administrative 
judiciary are bound this way. Personally, I consider that the provision does not interfere with the 
independence of the judiciary - it is an instrument which is primarily intended to ensure the 
consistency of the decision-making activity not only of the Supreme Administrative Court but also of 
the regional courts. Also, in terms of frequency, legal positions are used very cautiously, so far only 
two have been adopted. I do not therefore find them possible to endanger judicial independence but 
rather to stabilize decision-making practice and to enhance the legal certainty of the addressees. 
 
3. INDEPENDENCE AND IMPARTIALITY OF JUDGES IN THE ADMINISTRATIVE JUDICIARY 

      Article 82 par. 1 of the Constitution provides that judges are independent in the performance of 
their duties; nobody may threaten their impartiality. Independence and impartiality are two important 
attributes of judicial decision-making, both of which aim to achieve one common purpose - a fair and 
objective decision on the matter. As the Constitutional Court rightly points out, independence and 
impartiality are ideal types that can never be fulfilled in absolute terms - they can only be 

                                                                                                                                       
10 For further guarantees see in more detail ŠIMÍČEK, V. in BAHÝĹOVÁ, L., FILIP, J., MOLEK, P., 
PODHRÁZKÝ, M., SUCHÁNEK, R., ŠIMÍČEK, V., VYHNÁNEK, L. Ústava České republiky. 
Komentář. Praha: Linde, 2010, p. 971 et seq. 
11 Ibidem, p. 975. 
12 Judgment of Constitutional Court of 11. 7. 2006, no. Pl. ÚS 18/06. 
13 Ibidem. 
14 See § 46 et seq. of Act No. 6/2002 Coll., on Courts, Judges, Presidents and the State 
Administration of Courts (hereinafter referred to as the "Act on Courts and Judges"); § 23 et seq. of 
Act No. 150/2002 Coll., the Code of Administrative Justice (hereinafter referred to as the "Code of 
Administrative Justice"). 
15 Judgment of Constitutional Court of 18. 6. 2002, no. Pl. ÚS 7/02. 
16 ŠIMÍČEK, V. in BAHÝĹOVÁ, L., FILIP, J., MOLEK, P., PODHRÁZKÝ, M., SUCHÁNEK, R., 
ŠIMÍČEK, V., VYHNÁNEK, L. Ústava České republiky. Komentář. Praha: Linde, 2010, p. 972. 
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approached - which is due to their social nature.17 Independence is then a rather objective, external 
attribute, while impartiality is rather an internal attribute.18 
     The independence of a judge can be understood as excluding the possibility of effectively acting 
on the free creation of the will of the judge other than by the lawful procedure.19 Guarantees of 
independence of a judge therefore aim at the objective, external protection against influences that 
could affect his or her decision-making activity, both in the direct form (eg direct external guidelines, 
how to make decisions) and indirect form (eg lack of financial and material assurance, the pressure 
of other branches of public power, in particular executive power, through the media, the possibility of 
acting on the judge's career, or the termination of his or her office, etc.). Judges must therefore have 
a sufficiently independent status which excludes direct or mediated influence on their decision-
making activity.20 
     With regard to guaranteeing the independence of judges in the administrative judiciary, there are 
a number of guarantees to ensure it. Some of them are logically the same as those provided by the 
independent (administrative) courts themselves, as discussed above. This concerns in particular the 
separation of judicial power from executive and legislative power, or the principle of binding judges 
only by law and international treaties. Additional guarantees are in particular: 
a) Irrevocability and irredeemability of judges (Article 82 par. 2 of the Constitution) 
b) Incompatibility of a judicial function with other functions (Article 22 par. 1, Article 82 par. 3 of the 
Constitution). 
c) Appointment of judges without a time limit (Article 93 par. 1 of the Constitution) 
d)  Professional and personality requirements imposed on a judge (Article 93 par. 2 of the 
Constitution). 
e) Judicial material assurance.21 
     The Constitution provides that a judge cannot be removed or transferred to another court against 
their will; an exception may be the realization of disciplinary liability in relation to the person of the 
judge (Article 82 par. 2). This is a guarantee that the judge will not be deposed, transferred or 
"retired" for the proper and responsible performance of their office and duties.22 The judge should 
not be limited or influenced by any worries or fears in relation to his or her position and function. It is 
basically a guarantee closely related to the right of every citizen to a lawful judge. The principle can 
be broken only if the judge agrees. There may be some fears that even the consent of a judge may 
be "forced" or pressure may be put on the judge to agree with the transfer or to voluntarily resign, 
but there is no other more appropriate solution. The second breakthrough is the implementation of 
disciplinary liability, which may result, for example, in the expulsion of a judge from their office. 
     An important guarantee of the independence of a judge is also the incompatibility of this function 
with others, namely with the office of the President of the Republic, a Member of Parliament and 
with any function in the public administration. From the perspective of the independence of the 
administrative judges, the incompatibility with any function in public administration is crucial. It is a 
bit indefinite formulation, so it is necessary to stop and to illuminate it more closely. Personally, I am 
inclined towards a broader conception of this exclusion - that the judge should be excluded from 
holding any office in the public administration, ie not only in the government but also in any 
administrative authority (executing state administration) or authority performing territorial self-

                                                 
17 Judgment of Constitutional Court of 26. 4. 2005, no. Pl. ÚS 11/04. 
18 ŠIMÍČEK, V. in BAHÝĹOVÁ, L., FILIP, J., MOLEK, P., PODHRÁZKÝ, M., SUCHÁNEK, R., 
ŠIMÍČEK, V., VYHNÁNEK, L. Ústava České republiky. Komentář. Praha: Linde, 2010, p. 982. 
19 LANGÁŠEK,T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a kol. Ústava České 
republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: Wolters Kluwer, a. s., 
2015, p. 779. 
20 Judgment of Constitutional Court of 26. 4. 2005, no. Pl. ÚS 11/04. 
21 For further guarantees see in more detail SLÁDEČEK, V. in SLÁDEČEK, V., MIKULE, V., 
SUCHÁNEK, R., SYLLOVÁ, J. Ústava České republiky. Komentář. 2. vydání. Praha: C. H. Beck, 
2016, p. 865 et seq. 
22 Langášek, T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a kol. Ústava České 
republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: Wolters Kluwer, a. s., 
2015, p. 790. 
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government (eg councils).23 The solution to the incompatibility of the functions would have to be 
solved either by the giving up of a function or by disciplinary proceedings. It is problematic in this 
context that the only exception to holding office in public administration is the situation where the 
judge acts as a president or vice-president of the court, which is essentially also the performance of 
a state administration. In its judgment, the Constitutional Court described this status as contradictory 
to the Constitution, but did not offer a solution itself.24 I think that it is necessary for this function to 
be performed by a judge, not by a person different from him (ie a person of a manager). Finding an 
appropriate solution is therefore difficult and I do not see it personally in the way that the President 
of the court does not exercise the judge's decision-making function while performing this 
administrative function. 
     Other reasons for the incompatibility of functions are complemented by the statutory provisions. 
The Code on Courts and Judges (§ 85) provides that a judge may not engage in any other paid 
function or engage in any other gainful activity except for the management of their own property and 
scientific, pedagogical, literary, publicistic and artistic activities. The possibility of of judges being 
members of advisory bodies of the Ministry of Justice, Government or Parliament, or the temporary 
assignment of a judge to the Ministry of Justice are very problematic situations. I think that the 
separation of the state powers and the independence of a particular judge, particularly those who 
decide on issues related to public administration, may be potentially undermined.25 Moreover, the 
Constitutional Court has expressed itself unequivocally about such a practice. The court noted that 
such a judge's action is contrary to the principle of the separation of state power, notwithstanding 
the fact that such activity produces personal and extrajudicial ties which inevitably "increase the 
likelihood of a possible conflict of interests".26 
     Another unavoidable component of judicial independence is the performance of a function 
without a time limitation. The Constitution provides that a judge is appointed to their office without a 
time limitation (Article 93 (1)). In this context, there seems to be a bit controversial legislation, which 
stipulates that the office of a judge is terminated, inter alia, by reaching the age limit (of 70 years). It 
is a legal rule that applies to all judges without distinction and which is supposed to eliminate the 
possible incompetence of a judge in making decisions, resulting from reaching a certain age limit 
and possibly reducing some of their abilities. On the other hand, however, this means that the law is 
not entirely compatible with the constitutional legislation, which we can consider to be a significant 
problem. In addition, it may seem as age discrimination for this function, because similar limitations 
are not provided for other important functions, such as a Member of the Parliament or the 
Government, or for the exercise of certain important political rights such as the right to vote or the 
right to vote in a referendum, etc. Therefore, I consider this rule (age limitation) to be at least 
controversial.27 
    The independent judge's guarantee is undoubtedly the judge's own person, their moral, human 
qualities. The Constitution only provides that any citizen who has a character beyond reproach and 
a university legal education may be appointed a judge. Further requirements are specified by the 
Act on Courts and Judges. In addition to the citizenship, legal capacity, or reaching the age of 30 
years, there are especially the experience and moral qualities that are to ensure the proper 
performance of the judge's function. The law emphasizes in particular that the judge has to perform 
their duties independently, impartially and responsibly and to maintain a certain moral standard of 
behavior not only in their professional but also in his civil life. 

                                                 
23 To different opinion see SLÁDEČEK, V. in SLÁDEČEK, V., MIKULE, V., SUCHÁNEK, R., 
SYLLOVÁ, J. Ústava České republiky. Komentář. 2. vydání. Praha: C. H. Beck, 2016, p. 876 et seq. 
24 Judgment of Constitutional Court of 18. 6. 2002, no. Pl. ÚS 7/02. 
25 To the same opinion see ŠIMÍČEK, V. in BAHÝĹOVÁ, L., FILIP, J., MOLEK, P., PODHRÁZKÝ, 
M., SUCHÁNEK, R., ŠIMÍČEK, V., VYHNÁNEK, L. Ústava České republiky. Komentář. Praha: 
Linde, 2010, p. 994; or LANGÁŠEK, T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. 
a kol. Ústava České republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: 
Wolters Kluwer, a. s., 2015, p. 802. 
26 Judgment of Constitutional Court of 18. 6. 2002, no. Pl. ÚS 7/02. 
27 The same opinion LANGÁŠEK,T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a 
kol. Ústava České republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: 
Wolters Kluwer, a. s., 2015, p. 970 et seq. 
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     Specifically, the law states, for example, the requirement to refuse any pressure, interference, 
wishes, etc. It is also about the ability not to be influenced by the political pressure or pressure of the 
media and there are many other obligations set down by the law.28 Personally, I believe that this 
branch of judicial independence is one of the most important, because even if the best rules are set 
down, if a particular person is not able to observe and promote it, they are not relevant. For this 
reason, to the person of the future judge and their moral qualities should be given the same 
attention as to their professional qualities. 
    Finally, it should not be forgotten that the material independence of the judge also contributes to 
the independence of the judge. It is clear that sufficient assurance of a judge excludes, or at least 
significantly reduces, the risk of corruption, receiving gifts, and other material influences. In this 
context, the Czech Constitutional Court has repeatedly had to resolve the interventions in the 
salaries of judges that have been repeatedly "frozen".29 
     As for the second attribute - the impartiality of the judge - it is primarily a subjective category. 
Generally speaking, the impartiality means the absence of a judge's relationship with one of the 
parties (or his/her representatives), as well as with the matter itself. It is therefore mainly related to 
the person of the judge, to their moral qualities and his responsibilities. The point is that personal 
attitudes, feelings, judges' relations with participants or the subject matter must not appear in their 
decisions. The judge must not be biased in their decision-making process. Indeed, in the Roman 
times the principle "nemo iudex in causa sua" was applied. 
     The impartiality of a judge is closely related to and stems from their independence. It always 
appears in a particular case where the judge should act as an impartial arbitrator. In the regulation 
of not only the administrative judicial proceedings, it manifests itself especially in the institute of the 
exclusion of the judge for their bias. The Code of Administrative Justice regulates this issue in § 8. 
As has been said above, it is primarily a subjective psychological category which expresses the 
internal relation of the judge to the case.30 However, the Constitutional Court stressed in this regard 
that a subjective point of view is a stimulus for examining the bias of a judge, but the decision on this 
issue must be made exclusively on an objective basis. In other words, there must be not only the 
subjective conviction of a judge or participants about bias but, in particular, there must be clear 
circumstances that justify this conclusion.31 Also, the ECtHR case-law is based on a double test of 
the judge's impartiality: the subjective test is based on a personal conviction of a a particular judge, 
the objective test follows the existence of guarantees sufficient to exclude any legitimate doubt in 
this respect.32 At the same time, it is necessary to add that the bias must not be proven to exclude a 
judge for bias, but reasonable doubts about the judge's lack of bias are sufficient.33 
     The Code of Administrative Justice provides that judges shall be excluded from the proceedings 
and decision on a matter if there is a reason to doubt their impartiality in view of their relation to the 
matter, the parties or their representatives. Also those judges shall be excluded who have taken part 
in the proceedings or decision on the matter at the administrative authority or in the previous court 
proceedings. Reasons for excluding the judge do not include circumstances that consist in the 
judge’s actions in the proceedings concerning the matter or in their decisions in other matters (§ 8). 
A judge who finds a reason for their bias shall report this fact to the presiding judge and for the time 
being shall take only such steps as do not allow delay. The presiding judge shall appoint another 
judge in their place or another bench of judges according to the work schedule. The party or person 

                                                 
28 In more detail § 80 et seq. of the Act on Courts and Judges. 
29 In more detail LANGÁŠEK,T. in RYCHETSKÝ, P., LANGÁŠEK, T., HERC, T., MLSNA, P. a kol. 
Ústava České republiky. Ústavní zákon o bezpečnosti České republiky. Komentář. Praha: Wolters 
Kluwer, a. s., 2015, sp. 788 et seq. 
30 POTĚŠIL, L. in POTĚŠIL, L., ŠIMÍČEK, V. a kol. Soudní řád správní. Komentář. Praha: Leges, 
2014, p. 66. 
31 Judgment of Constitutional Court of 7. 3. 2007, no. I. ÚS 722/05, or Judgment of Constitutional 
Court of 3. 7. 2001, no. II. ÚS 105/01. See also POSPÍŠIL, I. in WAGNEROVÁ, E., ŠIMÍČEK, V., 
LANGÁŠEK, T., POSPÍŠIL, I. a kol. Listina základních práv a svobod. Komentář. Praha: Wolters 
Kluwer ČR, a. s., 2012, p. 739. 
32 Decision of the ECHR in the case Saraiva de Carvalho vs. Portugal, 1994; or Decision of the 
ECHR in the case Gautrinand others vs. France, 1998. 
33 Judgment of Constitutional Court of 27. 11. 1996, no. I. ÚS 167/94. 
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participating in the proceedings may also object to the bias of the judge. They have to raise the 
objection within a week from the day they learnt of the bias. If they find a reason for bias during the 
proceedings, they have to raise the objection during these proceedings. Objections raised at a later 
date shall not be taken into account. Reasons have to be given for the objection and concrete facts 
adduced from which it is inferred. The decision on the exclusion of the judge shall be made by the 
Supreme Administrative Court by a resolution after hearing the judge’s opinion. 
     The first reason is the relation of the judge to the matter, the parties or their representatives. It 
must be emphasized that there must be the relation that raises reasonable doubts about the judge's 
impartiality. For example, the fact that a judge with a participant or their representative has already 
met in the past in his or her previous professional activity or the fact that he / she is co-author of a 
professional publication is not the basis for this.34 On the contrary, bias will be caused by family 
relationships, or in situations where the relationship of the judge to the participants or their 
representatives is obviously unfriendly or, conversely, friendly.35 
     Another reason for bias is the fact that the judge has taken part in the proceedings or decision on 
the matter at the administrative authority or in the previous court proceedings. This may be 
especially the situation where a judge of the Supreme Administrative Court cannot decide the matter 
because they have judged it before as a judge of a regional court, and vice versa. On the other 
hand, a judge cannot be ruled out in a situation where a judge of the Supreme Administrative Court 
decides a case that arose from their former colleagues from the regional court where they previously 
worked.36      
     In deciding on these matters, the qualitative and quantitative scope of the knowledge and the 
relationship of the judge to the matter must always be carefully assessed. Thus, the bias is not 
caused by the fact that a judge previously worked with an administrative body whose case is now 
being judged. The bias could only occur when the judge was working with the administration body at 
the time when the decision of the administrative body was formed and they could participate in it.37 
     On the other hand, reasons for excluding the judge do not include circumstances that consist in 
the judge’s actions in the proceedings concerning the matter or in their decisions in other matters. 
This includes, for example, a situation where a judge rejects a party's application for an exemption 
from a court fee or the appointment of a representative.38 The reason for bias is neither the 
circumstances of the judge's decision in other previous cases, nor their age, sex or nationality.39 
 
4. CONCLUSION 

      In the Czech Republic, in early 2019, the major accusations of the executive on possible 
interventions and the influence of independent judicial power began to be addressed. Specifically, 
the former chairman of the Supreme Administrative Court informed the public that the President M. 
Zeman and his chancellor V. Mynář had informally contacted him as chairman of the court and 
talked to him about some of the cases. It is said that the President of the Supreme Administrative 
Court should even be offered the office of the President of the Constitutional Court.40  
     Judges are appointed to the position by the President of the Czech Republic (Article 93 par. 1 of 
the Constitution). Similarly, the president and vice-president of the Supreme Administrative Court 
are also appointed by the President, as are the presidents of the regional courts, who also decide in 
the administrative judiciary. In this context and the conclusion of this paper the question is whether 

                                                 
34 See. Judgment of Supreme Administrative Court of 11. 6. 2010, no. Nao 46/2010-78; or  
POTĚŠIL, L. in POTĚŠIL, L., ŠIMÍČEK, V. a kol. Soudní řád správní. Komentář. Praha: Leges, 
2014, p. 68. 
35 ZAVŘELOVÁ, J. in JEMELKA, L., PODHRÁZKÝ, M., VETEŠNÍK, P., ZAVŘELOVÁ, J., 
BOHADLO, D., ŠURÁNEK, P. Soudní řád správní. Komentář. 1. vydání. Praha: C. H. Beck, 2013, p. 
60. 
36 Judgment of Supreme Administrative Court of 23. 1. 2013, no. Nao 1/2013-27. 
37POTĚŠIL, L. in POTĚŠIL, L., ŠIMÍČEK, V. a kol. Soudní řád správní. Komentář. Praha: Leges, 
2014, p. 69. 
38 Judgment of Supreme Administrative Court of 18. 6. 2003, no. Nao 25/2003-47. 
39 Judgment of Supreme Administrative Court of 10. 2. 2005, no. Nao 2/2005-299. 
40 See https://www.irozhlas.cz/zpravy-domov/josef-baxa-nejvyssi-soud-ustavni-soud-ovlivnovani-
soudu-prazsky-hrad-milos-zeman_1901232033_haf . 

https://www.irozhlas.cz/zpravy-domov/josef-baxa-nejvyssi-soud-ustavni-soud-ovlivnovani-soudu-prazsky-hrad-milos-zeman_1901232033_haf
https://www.irozhlas.cz/zpravy-domov/josef-baxa-nejvyssi-soud-ustavni-soud-ovlivnovani-soudu-prazsky-hrad-milos-zeman_1901232033_haf
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this model is suitable in view of the possible interventions of the representatives of the executive in 
the exercise of an independent judiciary. Above all, in relation to the occupation of the positions of 
court officials, foreign models admit the different influence of the judicial element on the choice of 
functionaries,41 which, in my opinion, should also be introduced in the Czech Republic. I think that 
this choice should not be left entirely in the hands of the executive - the President, in some cases 
with the participation of the Minister of Justice. Indeed, the Constitutional Court also stated that the 
judiciary should have its own representative body to replace, in the area of administration and 
supervision, a substantial part of the Ministry of Justice, which is the representative of the 
executive.42 
     I think that two aspects are crucial to strengthening the independence and impartiality of both the 
judiciary and judges in the field of administrative justice. First, it would be more than desirable to set 
up an independent representative body of judicial power, such as the Supreme Judicial Council, 
which would have a national role. The question is whether members should be only judges or, for 
example, other experts. No doubt, however, it is important that more branches, possibly all three 
powers - ie both the Parliament and the executive and the judicial power itself – should be involved 
in its creation. The Judicial Union has been supporting the creation of this body for many years, on 
the contrary, the executive is not very inclined to do so.43 This authority should - as in other EU 
countries - have competences in particular in the area of personnel issues and financing, and 
maybe some others. I think that its absence is a significant deficit and that it would contribute 
significantly to the higher and desirable degree of independence of the judiciary in the Czech 
Republic.  
     The second aspect does not concern the need to introduce any new element or instrument to 
strengthen independence and impartiality. The current system is, in my opinion, sufficient. The 
second aspect should, I believe, be based on a truly thorough assessment of the personal and 
moral qualities of each future judge. It is not only the excellent expertise, but the very personality of 
the judge, that can and should always ensure an independent and impartial judicial decision-making, 
even in cases where generally prescribed legal rules of independence and impartiality fail or are 
circumvented. 
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Abstract: According to the Slovak Administrative Judicial Code, courts have a right to review 

administrative sanctioning decision fully in several cases. The Author focuses on the most 
problematic one allowing the court to annul a decision when principles of criminal law need to be 
applied. The Author points to shortcomings in Slovak legislation and emphasises how insufficient 
legal framework affects the decision-making process of administrative bodies. 
 
Keywords: Independence, Full jurisdiction, Administrative sanctioning, Principles of Criminal Law, 

Prohibition of reformatio in peius. 
 
 
1 INTRODUCTION 

Administrative sanctioning is a prerequisite for an effective law-enforcement and therefore an 
inevitable activity of administrative authorities. Since public administration involves a high number of 
very diverse areas, such as education, healthcare, environmental protection, social insurance, 
defence and many others, uniform legislation of administrative sanctioning is practically impossible. 
Slovak legal order recognizes several types of administrative offences laid down in numerous acts. 

Unlike legal order of the Czech Republic, Slovak legislation is missing unified act on 
procedural rules of administrative sanctioning. The only exemption applies when a person commits 
a minor offence (also referred to as misdemeanour). A minor offence, as a frequent type of 
administrative offence, and related proceeding is enshrined within the Act no. 372/1990 Coll. on 
Minor Offences as amended (hereinafter referred to as “MOA”). However, this Act does not reflect a 
current case-law of the European Court of Human Rights (hereinafter referred to as “ECtHR”). 

Due to lack of sufficient legislation, administrative authorities are, under the case-law of 
Slovak administrative courts, required to fill gaps in law by using an analogy with criminal law. 
Another reason for the application of analogy in favour of a person accused of an administrative 
offence is the concept of a criminal nature of administrative offences established by the ECtHR. 

This Article identifies key problems resulting from insufficient legislation, highlights the 
difficult position of administrative authorities deciding on administrative offences and focuses on the 
legal framework of the prohibition of reformatio in peius principle. 

 
2 ADMINISTRATIVE SANCTIONING 

Administration of public affairs is the main function of not only State authorities but also other 
public entities such as municipalities. In order to protect public order and secure public interests, 
those authorities are entitled to apply enforcement measures. Administrative sanctioning represents 
an important activity of administrative authorities. The main purpose of this competence is to 
sanction natural or legal entities breaching law when criminal responsibility is not necessary. 

Even though the imposition of sanctions cannot be considered as a primary function of a 
State, it is an inevitable activity in order to protect public order as well as the rights of individuals.  

In the Slovak Republic, public liability of natural and legal entities is divided into criminal law 
and administrative law. The legislation stipulates whether certain unlawful conduct falls within the 
framework of criminal or administrative law. As an administrative offence should be considered less 

                                                 
1 The Article was written as a part of VEGA grant no. 1/0557/17 „Právne aspekty optimalizácie 
výkonu verejnej správy obcami ako subjektami verejnej správy“ awarded by the Scientific Grant 
Agency of the Ministry of Education, Science, Research and Sport of the Slovak Republic and the 
Slovak Academy of Science. 
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serious infringement for which less severe penalties are imposed; most frequently financial 
penalties.2 However, there are several exceptions to this rule. Legal entities can be held liable both 
for criminal offences as well as for administrative offences. According to the Act on criminal 
responsibility of legal entities, the maximum financial penalty is 1.600.000 €.3 On the other hand, the 
legal order of the Slovak Republic includes several statutes that allow administrative authorities to 
impose even higher financial penalties. To give you one example, under the Accounting Act the 
maximum financial penalty is 3.000.000 €.4 

Administrative offences in the Slovak Republic are divided into four main types: 
a) minor offences; 
b) administrative offences of legal entities and natural persons undertaking a business 

activity; 
c) administrative disciplinary offences; 
d) administrative procedural offences. 

In contrast to other types of offences, Minor offences are partly codified in the MOA. This act 

stipulates basic substantive and procedural principles. It has to be stated that only a natural person 
may be held responsible for a minor offence. 

Administrative offences of legal entities and natural persons - entrepreneurs are 

regulated within dozens of legal acts stipulating only merits of certain offence and sanctions that can 
be imposed. Procedural issues are governed by the Administrative Procedural Code5 (hereinafter 
referred to as “AC”) applicable on different types of administrative proceedings. The AC does not 
reflect particular specificities that apply to administrative sanctioning. 

Administrative procedural offences are committed by obstructing the course of proceeding, 

e. g. by failure to appear before administrative authority upon prior request and without serious 
reasons.  

An administrative disciplinary offence can commit only a natural person who has a legal 

relationship with the organizational structure of a particular entity or body, e. g. persons deprived of 
liberty, students of public universities, members of professional chambers, judges and prosecutors. 

Naturally, the seriousness of unlawful conduct and the severity of potential penalty are not only 
differences between criminal and administrative offences. Criminal offences are always tried by an 
independent and impartial criminal court. On the other hand, administrative punishment is within the 
competence of administrative bodies. Unlike the court, the administrative body is not considered 
as an independent and impartial tribunal established by law.  

 
3 NATURE OF ADMINISTRATIVE OFFENCES IN THE SLOVAK REPUBLIC 

The European Convention on the Protection of Human Rights and Fundamental Freedoms 
(hereinafter referred to as “Convention”) has established fundamental guarantees and rights of a 
person accused of a criminal offence.  

In mid-seventies, the ECtHR established the autonomous meaning of the term “criminal 
charge”, independent of the categorisation applied by the Member State’s national legal orders. 
Following the above, the ECtHR held that “leaving states the discretion to exclude administrative 
offences might lead to result incompatible with the object and purpose of the ECHR.”6   

Under Article 6 of the Convention, “everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law.” In other words, 
Member States of the Council of Europe have the authority to determine whether certain 
infringement should be punishable by a court or an administrative authority. However, in order to 
avoid any tendency of Member States to exclude the application of the Convention, even 
administrative offences may possess criminal nature. It follows, that if the nature of a certain 
administrative offence is considered criminal, Article 6 of the Convention has to apply. 

                                                 
2 HORVAT, M. – SREBALOVÁ, M. – HAVELKOVÁ M. Principles of administrative penalty in the 
statutory law of the Slovak Republic. In Zasady w prawie administracyjnym : teoria, praktyka, 
orzecznictwo. Warszawa : Wolters Kluwer, 2018. p. 118. 
3 Article 15 of The act no. 91/2015 Coll. on the criminal liability of legal entities as amended. 
4 Article 38 of the Act no. 431/2002 Coll. on accounting as amended. 
5 Act no. 71/1967 Coll. on Administrative Proceedings as amended. 
6 Decision of ECtHR in the case Özturk v. Germany, application no. 8544/79, 21 February 1984. 
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In order to assess the criminal nature of an offence, the ECtHR in the landmark case of 
Engel and others v. the Netherlands7 has introduced three criteria, namely: 

a) classification in the domestic law; 

b) nature of the offence; 

c) severity of the penalty. 

The first criterion concerns whether the provision belongs to criminal law according to 

national law. However, the ECtHR does not regard this as decisive but as merely providing a 

starting point for the consideration of the issue. 

In the context of the second Engel criterion, the ECtHR first of all examines the group of 
persons addressed by a rule which penalises conduct of a certain kind. If a rule is directed not 
towards a given group possessing a special status but towards the general public, this points in 
favour of the criminal nature of the penalty.8 According to this rule, it is evident from the relevant 
case-law9 supported by the consensus of scholars that minor offences, as well as Administrative 
offences of legal entities and natural persons – entrepreneurs, have criminal nature. On the other 
hand, when considering whether a disciplinary offence is criminal in nature, the third criterion needs 
to be applied. 

The third Engel criterion concerns the nature and the severity of the penalty which is liable to 
be imposed.10 In relation to deprivations of liberty, there is a general presumption as to the criminal 
nature of the penalty, which may only be rebutted exceptionally. In regard to disciplinary offences, 
Slovak jurisprudence is not consistent.11 In my view, disciplinary offences in the Slovak Republic do 
not have criminal nature due to maximum potential penalties. Nevertheless, it is appropriate to apply 
certain criminal principles because of the lack of complex legislation.12   

According to administrative procedural offences, it is necessary to complete that these are 
not considered criminal under the ECtHR jurisprudence. 

When an administrative authority imposes a sanction for an administrative offence that fulfils 
at least one of the three Engel criteria, this authority has to apply basic criminal principles and 
procedural rights of potential offender enshrined in Article 6 of the Convention. 

As was already mentioned, legislation concerning administrative offences is inadequate and 
does not reflect obligations arising from the Convention. This deficiency has two dimensions. Firstly, 
basic procedural rights, such as ne bis in idem principle, right to be heard or prohibition of reformatio 
in peius, are only included in the MOA (even though with several shortcomings) and totally absent in 

legal framework of other types of administrative offences. Therefore, Slovak administrative 
authorities are forced to use an analogy13 and accordingly apply the Criminal Code or the Criminal 
Procedural Code.  

Secondly, since administrative authorities cannot be considered as independent and 
impartial tribunals, their decisions have to be subject to judicial review. 

The basis of a judiciary review of administrative acts is regulated by Article 46 (2) of the 
Slovak Constitution.14 On the grounds of this provision, Administrative Judicial Code,15 as relatively 

                                                 
7 Decision of ECtHR in the case Engel and Others v. the Netherlands, applications no. 5100/71, 
5101/71, 5354/72, 5370/72, 8 June 1976. 
8 Decision of ECtHR in the case Lauko v. Slovakia, application no. 26138/95, 2 September 1998. 
9 For example Ruling of CC SR, file no. ÚS 231/2010-38, 25 August 2010 or Judgment of SC SR, 
file no. 8 Sžo 147/2008, 12 March 2009. 
10 Decision of ECtHR in the case Sergey Zolotukhin v. Russia, application no. 14939/03, 10 
February 2009. 
11 Compare Judgment of SC SR, file no. 5 Tdo 18/2011, 20 April 2011 and Ruling of SC SR, file no. 
1 Sžd 28/2011, 27 March 2012. 
12 HORVAT, M. – SREBALOVÁ, M. – HAVELKOVÁ M. Principles of administrative penalty in the 
statutory law of the Slovak Republic. In Zasady w prawie administracyjnym : teoria, praktyka, 
orzecznictwo. Warszawa : Wolters Kluwer, 2018. p. 121. 
13 See recent Judgment of the SC SR, file no. 7Asan/25/2017, 27 November 2018. 
14 „Anyone who claims to have been deprived of his or her rights by the decision of a body of public 
administration may appeal to the court for it to re-examine the lawfulness of that decision, unless 
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recent legislation, governs the procedure of administrative courts reviewing the lawfulness of 
administrative acts. The Act in question also regulates specificities of the administrative sanctioning 
action.  

Administrative courts represent an external control of legality of administrative decisions. An 
inevitable aspect of an administrative judiciary is full jurisdiction of administrative courts over the 
contested decisions.  

 
4 FULL JURISDICTION 

In a general action applicant usually asking the administrative court to annul the decision and 
provides reasons for the annulment. The court is bound by reasons and the scope of an action. 
However, in the case of administrative sanctioning, there is an exception called full jurisdiction. It 
means that in cases stipulated by law the administrative court is not bound by the reasons and 
scope of an action but has a right to review administrative decision fully. In other words, the 

jurisdiction of the relevant court should be such that it may determine all matters in issue, whether 
they concern questions of law or of fact.16 Full jurisdiction represents an important attribute of the 
right to fair trial.17  

The fact, that also administrative offence has a criminal nature does not stand in the way of a 
fine being imposed by an administrative authority.18 Therefore, in the case of an offence with 
criminal nature, the Convention calls at least for one of the two following systems: either the 
jurisdictional organs themselves comply with the requirements of Article 6 para. 1 (art. 6-1), or they 
do not so comply but are subject to subsequent control by a judicial body that has full jurisdiction 
and does provide the guarantees of Article 6 para. 1 (art. 6-1).19 

According to the Administrative Judicial Code, full jurisdiction rule is applied by the 
administrative court when at least one condition lays down below is present: 

- the finding of fact by the public authorities was inadequate for the proper 

assessment of the case or the factual situation, the decision is inconsistent with 

the administrative files or is not supported by them; 

- it concerns the assessment of discontinuation of liability or the expiration of the 

limitation period; 

- it is necessary to apply fundamental principles of criminal proceedings under the 

Criminal Procedural Code; 

- it is necessary to apply fundamental principles of imposition of sanctions stipulated 

within Criminal Code; 

- it is necessary to examine whether the imposed type of sanction and its severity 

are not out of the scope of the public administration's discretional power. 

In the following text, I will further focus on the necessity to apply principles of criminal 
proceeding (in dubio pro reo, ne bis in idem, oral hearing, prohibition of self-incrimination) and 
principles that apply in the process of sanction imposition (absorption of sanctions, continuing 
offence, rehabilitation of a sanction). 

Prior effectiveness of the Administrative Procedural Code, the obligation of 
administrative authorities to analogically apply criminal principles had arisen solely from 
ECtHR case-law as well as case-law of the Supreme Court of the Slovak Republic (hereinafter 

                                                                                                                                       
specified otherwise by law. The review of decisions concerning fundamental rights and freedoms 
shall not be excluded from the court’s authority“ 
15 Act no. 162/2015 Coll. Administrative Judicial Code as amended. 
16 Decision of ECtHR in the case Fischer v. Austria, application no. 16922/90, 26 April 1995. 
17 Judgment of SC SR, file no. 8 Asan/1/2016, 12 July 2018. 
18 WIDDERSHOVEN R. Encroachment of Criminal Law in Administrative Law in the Netherlands. In 
Electronic Journal Of Comparative Law, vol. 6.4, 2002, Accessible at: <http://www.ejcl.org/64/art64-
25.html> (cited 18 January 2019) 
19 Decision of ECtHR in the case Albert and Le Compte v. Belgium, application no. 7299/75, 
7496/76, 28 January 1983. 
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referred to as “SC SR”).20 Nowadays, this obligation, even though indirectly, results from  
Article 195 of the Administrative Judicial Code. 

The fact that an administrative court has an authority to annul administrative decision 
irrespective of the grounds contained in an action directly affects the position of an administrative 
body that has imposed an administrative sanction. Thus, if an administrative body does not apply 
criminal principles it risks potential action and subsequently an obligation to pay costs of the 

proceeding and reimburse the damages incurred by parties. 
However, such legislation might be described as problematic. As was already mentioned, 

due to insufficient legislation concerning administrative sanctioning, administrative bodies are 
obliged to analogically apply criminal principles. Yet, it is not specified by the Administrative Judicial 
Code nor clarified by case-law which principles and on what extent need to be applied.  

As an example of the complexity of the issue, let me draw your attention to the prohibition 
of reformation in peius, as an immanent part of the right to appeal. The essence of this principle is 

the opportunity of an accused person to challenge the first instance decision without risking that 
decision would be changed on his or her disadvantage. Applicability of this principle in the area of 
administrative sanctioning is unclear.  

We will not find the prohibition of reformatio in peius in the AC, therefore this principle is not 

stipulated in relation to administrative offences of legal entities and natural persons undertaking 
business activities. Are administrative bodies obliged to consider this principle when imposing 
sanctions to legal entities? Since administrative courts have the competence to annul an 
administrative decision when criminal principles need to be applied, administrative authorities have 
to use an analogy with criminal law and respect prohibition of reformatio in peius principle. 

Although MOA contains this principle in Article 82, it also states that the decision can be 
changed on the disadvantage of an appellant when new facts relevant to the case are determined. 
The above implies, that in the case of minor offences the principle applies, however, to a very 
limited extent. This approach is inconsistent with the understanding of the principle under Article 322 
of the Criminal Procedural Code, since under this article when the defendant appeals appellate 
decision cannot be more severe under any circumstances. However, a more severe penalty may be 
imposed even in a criminal proceeding when a prosecutor files an appeal. Equivalently, an 
administrative decision can be changed to the detriment of an accused person when a prosecutor 
challenges its legality.  

Since there is no gap in law, administrative authorities cannot use an analogy with criminal 
law and simply ignore the provision allowing deterioration of the position of a person accused of a 
minor offence. Administrative authorities are obliged to respect effective legislation even though 
such provision is clearly in conflict with the main purpose of this principle. 

Mentioned above is only one of many examples of insufficient legislation concerning 
administrative sanctioning. Applicability of ne bis in idem principle, as well as absorption principle, 
are also problematic and senates of administrative division of the SC SR are not unified on those 
questions. 

New legislation indirectly expects administrative bodies to apply criminal principles 
properly, even though argumentation of administrative courts has not been unified yet. The 

presented issue is even more relevant when taking into account the fact that a substantial number of 
administrative bodies’ employees has no legal education. Nevertheless, the law expects them to 
know which criminal principles and on what extent to apply when deciding on administrative 
sanctions. 
 
5 CONCLUSION 

Since administrative authorities in the Slovak Republic have no status of independent and 
impartial tribunals, full jurisdiction of administrative during judicial review of administrative 
sanctioning decision has to be guaranteed. The concept of full jurisdiction includes the right of an 
administrative court to review the decision fully when criminal principles need to be applied. It 
follows, that administrative authorities are obliged to apply those principles, otherwise, they risk 
potential action and subsequently an obligation to pay costs of the proceeding and reimburse the 
damages incurred by parties. 

                                                 
20 Judgment of SC SR, file no. 6 Sžf/15/2011. 



_____Zborník z medzinárodnej vedeckej konferencie Bratislavské právnické fórum 2019____ 

 

31 

Because of the lack of sufficient legislation concerning administrative punishment, those 
principles are only enshrined in the Criminal Code and the Criminal Procedural Code or in the MOA, 
however insufficiently and with considerable shortcomings. Therefore, due to insufficient legislation, 
administrative authorities are forced to apply criminal principles analogically. Even though analogy in 
the branch of public law is allowed when applies in favour of a defendant, it should not be used to 
replace serious gaps in legislation. 

In my opinion, the current status quo is unsustainable. Administrative bodies imposing 
sanctions for administrative offences have no capacity to apply criminal principles properly. 

Especially, when taken into account that a substantial number of administrative bodies’ employees 
has no legal education. In addition, as was pointed out in the Article, even administrative courts 
are often not unified in the question which criminal principles and on what extent should be 
applied in order to fulfil requirements resulting from the Council of Europe membership. 

The only appropriate solution of this situation seems to be new legislation that would 

reflect the ECtHR case-law and harmonize the procedure of administrative authorities deciding on 
different types of administrative offences. It would lead to increased legal certainty as well as 
simplification of the procedure of administrative authorities. 

However, even though Slovak scholars21 have been calling for the codification of 
administrative punishment, Slovak legislator is still reluctant and inactive. 
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Abstract: Administrative justice in Ukraine is one of the most progressive branches of Ukrainian 

law. It embodies the principles and standards developed by the practice of the European Court of 
Human Rights. The Code of Administrative Justice of Ukraine also offsets some of the shortcomings 
present in administrative law, namely, the lack of a law on administrative procedure, on normative 
legal acts, unified public service law. At the same time, the legal regulation of administrative 
proceedings continues to improve and develop. The main directions of improvement of the 
legislation regulating administrative legal proceedings are connected with the necessity of effective 
protection of the rights and freedoms of individuals in relations with the public administration. In 
particular, the reform touched upon the administrative appeal and the formation of a more 
understandable and simple triangular judicial system. Also, the legal regulation of the use of 
instruments for pre-trial settlement of public-law cases has been improved, and the following notions 
have been introduced as a typical and exemplary administrative case. Reforms addressed also the 
issue of regulating the protection of the rights of foreigners and stateless persons. 
 
Key words: administrative justice in Ukraine, judicial reform, public-law cases, exemplary 

administrative cases.  
 
1 INTRODUCTION 

A system of specialized administrative courts has been established in Ukraine to implement 
judicial control over the public administration activities. In Ukraine, after a judicial reform in 2016, a 
three-instance court system was built, where local administrative courts are the first instance, the 
administrative courts of appeal – the second, and the third, the Cassation Administrative Court as 
part of the Supreme Court of Ukraine1. Such steps were taken to unify and simplify the judicial 
system and ensure its credibility. The higher specialized courts were eliminated, and the cassation 
powers are implemented by the cassation courts within the Supreme Court. 

The functioning of administrative courts is regulated by the Code of Administrative Justice, 
which was adopted in 2005, however, in 2017 it changed so much that it was actually adopted in a 
new wording, as well as other procedural codes for Ukraine. 

 
2 MAIN PART 

The administrative process can be considered as one of the most progressive branches. The 
legislation regulating administrative justice as well as the practice of administrative courts reflects 
the implementation of the idea of the rule of law, as well as the principles developed practice of the 
European Court. At the same time, the administrative process continues to develop and to form 
practice. 

The definition of the type of jurisdiction, the delimitation of administrative jurisdiction from 
other jurisdictions is sometimes quite complicated, which even the judges of the Administrative 
Court of Cassation state2. 

                                                 
1 Pro sudoustriy i status suddiv (On the Judiciary and the Status of Judges); Kodeks 
administratyvnoho sudochynstva Ukrayiny (Code of Administrative Justice of Ukraine) 
2 Bevzenko V. Administratyvna yurysdyktsiya ta Kodeks administratyvnoho sudochynstva Ukrayiny 
u redaktsiyi 2017: rozvyazannya problem po-novomu chy ne podolani vyklyky mynuloho? 
(Administrative jurisdiction and the Code of Administrative Procedure of Ukraine in edition of 2017: 
solving problems in new or incompressible challenges of the past?). S. 12 
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The current version of the Code of Administrative Justice generally defines the jurisdiction of 
administrative courts through an understanding of a public-legal dispute. It is determined that a 
public legal dispute is a dispute in which at least one side carries out public-management functions, 
including delegated authority, provides administrative services, or at least one side is the subject of 
the election or referendum process. Such a definition of the jurisdiction of administrative courts 
departs from subjective jurisdiction, which was defined in the previous edition of the code. 

This position has been also developed by administrative courts. The recent decisions of the 
Supreme Court in administrative cases reflect the position that it is wrong to extend the jurisdiction 
of administrative courts to a particular dispute just because the respondent in the case is a subject 
of authority, and the subject of review is his administrative act. The defining feature of the 
administrative jurisdiction case is the essence (content, nature) of the dispute. The public-legal 
dispute is a dispute between the participants in public-legal relations and relates precisely to these 
relationships. Private legal relations are distinguished by the presence of property or non-property 
personal interest of the participant3.  

In accordance with the Code of Administrative Justice of Ukraine norms, administrative 
jurisdiction is subject-matter, instance and territorial jurisdiction. M. Smokovich, the Chairman of the 
Court of Cassation, explains that the legislator has abandoned the subjective criterion in determining 
the substantive jurisdiction, which was enshrined in the last wording of the code4. So, when 
determining jurisdiction, only the objective criterion is laid. 

Despite the fact, that structurally Ukrainian system of courts is distributed to courts of the first 
instance, appellate and cassation, administrative procedural law provides the possibility of 
"displacement of court instances". That is, it provides for the possibility of hearing a case by an 
appellate court or a cassation court as the first instance. In particular, the cassation Administrative 
Court can hear cases in all three instances: first, appeal and cassation. The displacement of court 
instances concerns electoral cases, appeals against decisions of the highest authorities and 
officials, as well as the issue of expropriation of land and other property for reasons of public 
necessity. 

The peculiarity of the current Code of Administrative Justice of Ukraine is that it establishes 
not only procedural norms of administrative courts activity, but also the principles of general 
administrative procedure. By this time, in Ukraine, there is no law on the general administrative 
procedure, there are only separate distinct acts regulating certain types of procedure. Therefore, the 
legislator, understanding the importance of consolidating the principles of administrative procedure, 
defined them in the procedural law.  

Thus, the provisions of the Code of Administrative Justice determine that in cases concerning 
appeals against decisions, actions or inactivity of authority subjects, administrative courts must 
verify whether they are (committed):  

1) on the basis, within the limits of authority and in the manner specified by the Constitution 
and laws of Ukraine; 

2) using the authority for the purpose with which this authority was granted;  
3) justified, that is, taking into account all the circumstances relevant for the decision-making 

(commission of action);  
4) impartially (impartially);  
5) in good faith;  
6) reasonable;  
7) observing the principle of equality before the law, preventing all forms of discrimination;  
8) in proportion to, in particular, the observance of the necessary balance between any 

adverse consequences for the rights, freedoms and interests of the person and the goals to which 
this decision (action) is directed;  

9) taking into account the right of a person to participate in the decision-making process;  
10) within a reasonable time. 

                                                 
3 Case No. 815/6945/16 dated June 27, 2018; Case No. 396/2550/17 dated March 14, 2018; Case 
No. 805/4506 /16-a dated June 5, 2018. 
4 Novyy kodeks administratyvnoho sudochynstva : pozytsiya suddiv Verkhovnoho sudu z 
problemnykh pytan (A new code of administrative justice: the position of the Supreme Court  judges 
on problematic issues) 
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These provisions, on the one hand, are oriented on the activity of the court, but on the other - 
these are the requirements addressed to the public administration regarding the procedure for the 
adoption the administrative acts. 

The same applies to issues related to admittance, passing and dismissal from the public 
service. The jurisdiction of administrative courts extends also to this category of cases. However, 
there is no general law that regulates public service. Certain types of public service are regulated by 
different laws. So, for a clear definition of jurisdiction of administrative courts on these issues the 
Code of Administrative Justice provides the content of the public service and its species. 

If we analyze the changes made to the Code in 2017, then, of course, due to changes in the 
system of the judiciary as a whole, a significant part of the changes affected the order of cassation. 
This is the main change. 

At the same time, the priority of the state's interests in the field of defense needs has 
revealed the need to extend the jurisdiction of administrative courts5. At present, the jurisdiction of 
administrative courts extends to disputes of individuals or legal entities involved in appealing against 
decisions, actions or omissions of the customer in legal relations arising on the basis of 
procurements of goods, works and services for the defense purposes. The peculiarities of this 
category of cases determine the differences in the procedural order of their trial. 

Despite the fact that the state is a full participant in civil, commercial relations, the degree of 
public importance of issues of procurement of goods, works and services to meet the needs of 
defense in modern Ukrainian conditions, calls into question the effectiveness of reviewing these 
cases by commercial courts. 

The procedure for reviewing and resolving administrative cases concerning the appeal of 
decisions of the customers in the relevant legal cases has significant differences in comparison with 
the general proceedings in administrative cases. The balance between the need to protect national 
interests and the interests of contractors is achieved by reducing the procedural time limits and 
limiting the powers of the court to apply procedural decisions. Despite the fact that this category of 
cases is not subject to the rules of reduced proceedings, the procedural stages of many stages 
coincide. 

Substantial changes also occurred in the procedure of detention and expulsion of foreigners 
and stateless persons. The modern world has faced the largest migration crisis since the Second 
World War, which has led to a global revision of established standards for the formation of migration 
policies of many states, including Ukraine. Thus, in fact, the Code of Administrative Justice provides 
the administrative court with the power to apply administrative suspension measures, and the 
claims, which are formulated by the subjects of authority, are not typical for administrative justice 
and tend to tort process. 

The provisions of the Code of Administrative Justice include two types of administrative 
cases:  

1) cases on claims on the compulsory removal of foreigners and stateless persons beyond 
Ukraine; 

2) cases concerning appeals against decisions of subjects of power authority on the 
compulsory return of foreigners to the country of origin or third country.  

The Code of Administrative Justice of Ukraine regulates in detail the powers of the court at 
the proceedings on the expulsion of foreigners and stateless persons initiated by the subject of 
authority, while disputes over claims of foreigners themselves and stateless persons are held in 
accordance with the general procedure, taking into account the peculiarities of jurisdiction rules and 
procedural terms. 

Cases on the claim of the subject of authority on the forced removal of foreigners and 
stateless persons involve the judicial control over the lawfulness of decisions taken by the State 
Migration Service of Ukraine and its territorial units, the State Border Guard Service and the Security 
Service of Ukraine. The subject of authority takes a preliminary decision on the expediency of the 
forced removal of foreigners or stateless persons, and the administrative court legalizes it, verifying 
the legality and validity of such a decision. 

                                                 
5 Sarybayeva N. Obzor osnovnykh tendentsiy transformatsii i reformirovaniya administrativnogo 
sudoproizvodstva v Ukraine (Overview of the main trends in the transformation and reform of 
administrative court proceedings in Ukraine) 
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As a result of the adoption of the Code of Administrative Procedure in a new edition, new 
procedural institutes were introduced in 2017. It's about the Institute of typical and exemplary cases. 
Their introduction aims to promote the uniform application of the provisions of the legislation in such 
legal relationships in disputes that arise with the same legal regulation and on identical (similar) 
grounds. This is one of the first steps towards the introduction of a judicial precedent in Ukraine, 
since, if a decision is made in a typical case, the court must take into account the legal conclusions 
of the Supreme Court, set out in the decision on the results of the examination of an exemplary case 
(part 3 of article 291 of the Code). The exemplary casework procedure was developed on the basis 
of the "pilot decisions" adopted by the European Court of Human Rights6, and by the January,  2019 
Supreme Court have adopted 9 of such exemplary decisions in cases. 

At present, scientific researches are conducted in the field of the possibility of instruments for 
pre-trial settlement of public-law disputes using, the correlation and the relationship between pre-
procedural and judicial procedures. Particular attention is paid to the prospects for expanding the 
use of the sides' reconciliation possibilities in cases that concerns the jurisdiction of administrative 
courts. On this occasion, round tables and seminars with the participation of judges of the Supreme 
Court of Ukraine and academics are held7. 
 
3 CONCLUSION  

Summing up, it can be argued that in 2016-2018 the administrative process in Ukraine 
continued its development as a branch of national legislation and as a legal science. The main 
attention during this period was focused on improving the procedural form of protection of the rights, 
freedoms and interests of citizens, the development of optimal mechanisms for ensuring the 
independence of the court in making decisions, increasing confidence in the court and 
harmonization of national and European legislation. 

Firstly, the system of administrative courts changed, which significantly changed the 
cassation appeal of court decisions and the institution of reviewing court decisions adopted by the 
Administrative Court of Cassation. 

Secondly, the priority of the interests of the state in the field of providing defense needs 
during the warfare period at the east of the state revealed the need to extend the jurisdiction of 
administrative courts to cases, when individuals or legal persons involved in appealing decisions, 
actions or inactivity of the customer in the procurement of goods, works and services to meet 
defense needs. 

Thirdly, the need to improve the judicial protection of foreigners and stateless persons, as 
well as the settlement of certain issues related to the counteraction to illegal migration, led to a 
revision of the procedural form of consideration and resolution of cases arising from the detention 
and expulsion of these persons. 

In addition, there was improvement of the regulation of the substantive jurisdiction of 
administrative courts, the Code of Administrative Justice continues to offset the shortcomings and 
the absence of separate substantive laws of administrative law - on the administrative procedure 
and on the public service. 
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Abstract: This contribution is focused on the relations between the exercise of judicial power and 

the exercise of executive power within the area of administrative justice. The author points out some 
possibilities of executive bodies to enter to judicial power. He analyses if these interferences can 
influence the independence of the judiciary. At the end he tries to find the answer to the question – 
To what extent can executive power influence the quality of performance of judicial power? 
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1 Introduction 

 Administrative justice is a significant element of control of public administration. It is 
possible to say that there are no doubts about its importance. It is mainly in its status of independent 
authority.  
 This fact confirms numerous publications which are connected with the position and 
importance of administrative justice.2 Despite this fact, our legal theory gives less attention to the 
administration of justice and its influence on judicial power. 

This fact is quite interesting for me. I am sure that the judicial power cannot function in a 
proper way without good administration. Because of that, it is very important to pay attention to the 
administration of justice to build the proper judicial system. 
  The subject-matter of this article is to analyse the relationship between administrative 
justice and the administration of justice. I try to define the position of the administration of justice to 
the execution of judicial power. I also attempt to identify the position of judges as the main 
representatives of judicial power in relation to the administration of justice. 

I use analysis of the current legal regulation and synthesis of gained information as main 
research methods. 

 
2 Administration of Justice as a State Activity 

  Execution of judicial power is a realization of the state power.3 Courts are parts of the state 
power and carry out some tasks which belong to the state. These tasks should be established in 
particular laws.  
  I know that particular states can regulate justice in different ways. It depends on traditions, 
development and current political regime. Despite this fact, our legal regulation respects the division 
of state power. The judicial power is considered as an independent part of our legal system.4  

                                                 
1 This contribution is a part of the research project The Legal Consequences of Final Individual 
Administrative Acts supported by Scientific Grant Agency of the Ministry of Education, science, 
research and sport of the Slovak Republic and the Slovak Academy of Sciences. The registration 
number for this project is 1/0686/18.   
2 See for instance: KISELYOVÁ, Z. Niekoľko úvah o budúcnosti Správneho súdnictva v 
podmienkach Slovenskej republiky. In. Pôsobnosť a organizácia správneho súdnictva v Slovenskej 
republike. Bratislava: Univerzita Komenského v Bratislave, Právnická fakulta, 2012, pages 354 – 
366, ŠKULTÉTY, P. Súčasný stav a perspektívy správneho súdnictva v komparácii s vybrannými 
krajinami EÚ. In. Správne súdnictvo. Bratislava: Univerzita Komenského v Bratislave, Právnická 
fakulta, Vydavateľské oddelenie, 2006, pages 62 – 67. 
3 BOGUSZAK, J., ČAPEK, J., GERLOCH, A. Teorie práva. Praha: Aspi, 2004, pages 239 – 252. 
4 See closer: CIBULKA Ľ. and others. Ústavné právo. Bratislava: Univerzita Komenského v 
Bratislave, Právnická fakulta, 2014, pages 302 - 349 
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 It is confirmed by the Law No. 460/1992 Coll. Constitution of the Slovak Republic as 
amended (hereinafter referred to as the Constitution).5 This main law regulates judicial power in the 
special part in parallel to legislative power and executive power.  
  Judicial power is regulated in the Seventh Part of the Constitution. This part involves the 
legal regulation of the Constitutional Court of the Slovak Republic and legal regulation of general 
courts. The system of general courts in the Slovak Republic consists of the Supreme Court of the 
Slovak Republic, eight regional courts, Special Criminal Court6 and fifty-four district courts.7 
  This part regulated also the authority which can be considered as a part of the 
administration of justice. It is the Judicial Council of the Slovak Republic, which is regulated in 
Section 141a of the Constitution.   
 This regulation contains only the basic provisions. The more detailed legal regulation is in 
the Law No. 185/2002 Coll. on the Judicial Council of the Slovak Republic and amending and 
supplementing certain acts as amended (hereinafter referred to as the Law on the Judicial Council 
of the Slovak Republic).  
 The legal regulation of the Judicial Council of the Slovak Republic was established in the 
Constitution by the Constitutional Law No. 90/2001 Coll. amending the Constitution of the Slovak 
Republic No. 460/1992 Coll. as amended. This law entered into force on 1 July 2001.  
 The Constitution and the Law on the Judicial Council of the Slovak Republic do not define 
the status of the Judicial Council of the Slovak Republic. We can try to define this authority only 
through its competences which are established in the Article 141 § (5) of the Constitution and in the 
Sections 3a, 3b, 3c of the Law on the Judicial Council of the Slovak Republic.8 

If we analyse the main competences of the Judicial Council of the Slovak Republic, we can 
state that these competencies are connected with the administration of justice and not with the 
performance of judicial power. It is despite the fact that the legal regulation of this authority is 
established in the Seventh Part which is  marked Judicial Power.9  
 The status of the Judicial Council can be analysed also through the composition of this 
authority. This composition is established in Article 141a § 1 of the Constitution. According to this 
provision this authority composes from nine judges elected and recalled by the judges of the Slovak 
Republic, three members elected and recalled by the National Council of the Slovak Republic, three 
members appointed and recalled by the President of the Slovak Republic and three members 
appointed and recalled by the Government of the Slovak Republic.  
 Pursuant to the Section 3 § (2) of the Law on the Judicial Council of the Slovak Republic 
the National Council of the Slovak Republic, the President of the Slovak Republic and The 
Government of the Slovak Republic do not have obligation to choose members from the judges.  In 
my opinion, Article 141a § (1) foresees that the members elected and appointed from these 
authorities shall not be judges.  

                                                 
5 The author uses the English version of Constitution which is published on the website 
http://www.ucps.sk/blog-147-1-default/147_Ustava.html, 2. April 2019. 
6 This court has the status of the regional court.  
7 The system of general courts is established in Section 5 of Law No. 757/2004 Coll. on courts and 
on amendments of certain laws as amended. The seats and districts of general courts are 
established in Law No. 371/2004 Coll. on seats and districts of courts of Slovak Republic and on the 
amendment of Law No. 99/1963 Coll. Civil Procedural Order as revised and amended as amended. 
8 According to the Article 141a Paragraph (4) of the Constitution the power of the Council of Judges 
of the Slovak Republic includes the right to a) submit to the President of the Slovak Republic names 
of candidates proposed to be appointed judges and names of judges to be removed, b) decide on 
assignment and transfer of judges, c) submit to the President of the Slovak Republic proposals to 
appoint the Chief Justice of the Supreme Court of the Slovak Republic and a Deputy Chief Justice of 
the Supreme Court of the Slovak Republic and for their recall, d) submit to the Government of the 
Slovak Republic proposals of candidates for judges who should represent the Slovak Republic in 
international judicial bodies, e) elect and remove members of disciplinary senates and elect and 
remove chairmen of disciplinary senates, f) comment on a draft budget of the Slovak Republic 
courts in the process of drafting of the state budget, g) other powers, if so laid down by law. 
9 See closer DRGONENEC, J. Ústavné právo hmotné. Bratislava: C. H. Beck, 2018, pages 419 – 
421. 

http://www.ucps.sk/blog-147-1-default/147_Ustava.html
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If we take into consideration the composition of the Judicial Council of the Slovak Republic, 
we can state that this authority does not have the status of self-government body. It is because of 
the influence of other parts of state power through their appointed or elected representatives.   
  Because of this legal regulation, we can presume, that the legislator did not have the goal 
to create the Judicial Council of the Slovak Republic as the self-government body within the system 
of administration of justice. This confirms also the reasoning to the proposal of the Law on the 
Judicial Council of the Slovak Republic. According to this document, there are not only 
representatives elected by the judges because of the system of checks and balances. It is despite 
the fact that according to this document the Judicial Council of the Slovak Republic should be the 
authority which represents the judiciary.10  
 From the side of legal theory, I do not agree with the statement that the Judicial Council of 
the Slovak Republic should represent the judiciary.  In my opinion, this body cannot represent the 
exercise of the judicial power. It can represent only the administration of justice. However, this part 
of the state activity does not belong to the performance of judicial power but to the performance of 
executive power. Because of that, I have doubts if the legal regulation of the Judicial Council of the 
Slovak Republic should be established in Chapter Seven of the Constitution which is called Judicial 
Power. 
  Despite this, my statement, the composition of the Judicial Council of the Slovak Republic 
demonstrates the relations between justice and state administration in the exercising of the 
administration of justice. It could be stated that this activity is divided between state administration 
represented by the Ministry of the Justice of the Slovak Republic and bodies which are created from 
the particular judges.    
  The goal of this paper does not analyse certain bodies. I only want to point out that the area 
of justice has a shared administration in this area of public administration.   
 
3 Administration Composed of Judges 

 It is also interesting to examine if the administrative bodies composited from judges can be 
defined as the self-government bodies. I think that some of them meet the characters of   self-
government bodies. But not all of them.  
 Administration of courts is regulated in the Law No. 757/2004 Coll. on courts and on 
amendments of certain laws as amended (hereinafter referred to as Law on Courts). This law 
defines also the self-government bodies. These are Councils of Judges and Colleges of the 
Presidents of Councils of Judges.11 
  The Law on Courts establishes other authorities of realisation of the administration of 
justice composited from judges. These authorities are not classified as the self-government 
administrative bodies.12  
 These bodies contain the presidents and vice-presidents of the courts. Pursuant to the Law 
on Courts, these management authorities of the courts we can indicate as the public administration 
authorities within the area of administration of justice.  

The Law on Courts includes as the court-management authorities of management of the 
courts also the directors of the courts and Ministry of Justice of the Slovak Republic. Ministry of 
Justice of the Slovak Republic has the status of the central administrative authority for the area of 
administration of justice.   
 If I compare the particular competences of the authorities mentioned above, I consider for 
most powerful the presidents of the particular courts. It is because of the fact that the presidents 
have the competency to issue the main organisational documents of the work for every year (rozvrh 
práce) which influence the work of every employee of particular courts.13  

                                                 
10 The reasoning to the draft of the Law on Judicial Council of the Slovak Republic is published on 
the website https://www.nrsr.sk/dl/Browser/Document?documentId=137174, 8 April 2019.  
11 These bodies are regulated in Sections 45 – 48 of the Law of Courts. 
12 They do not fulfil the main substantive requirements for their classification as the self-government 
authorities. The reason is that there are not chosen only by judges. There is also a quite big 
influence of the Ministry of Justice of the Slovak Republic. See closer Section 37 of Law on Courts.   
13 See closer Section 50 of the Law on Courts. 

https://www.nrsr.sk/dl/Browser/Document?documentId=137174
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 There are also another competencies of the presidents of particular courts. They are 
statutory bodies and they are responsible for the whole administration of the certain courts.14 
  The competences of the Ministry of Justice of the Slovak Republic is established in 
Sections 71 – 73 of the Law on Courts. These competencies are connected mainly with the staffing 
issues, financial issues, issues of organisation and economic issues. 
 
4 Conclusion 

 Independent justice, including administrative justice, should belong to the fundamental 
rights in every state. However, this statement does not mean that the administration of justice has to 
be created separately from state power. The reason is the fact that the executive bodies hold of 
responsibility for the quality of performance of judicial power. The mentioned bodies have the 
responsibility for ensuring the independent well-functioned justice which should be able to protect 
the subjective rights and duties of every entity. 
   Therefore, I consider for impossible to create the administration of the courts only from the 
representatives of judicial power. There have to be also the influence of executive power. On the 
other side, I am sure that the administration of justice cannot be exercised without the participation 
of representatives of judicial power. 

Of course, the finding of the level of participation of judicial power on the performance of 
the administration of justice is very difficult. It is influenced not only by the current requirements. It is 
taken into account also the historical traditions which determine the system in every state. Because 
of that, it is impossible to say that the particular system of administration of justice is suitable for 
every state.  

The manners of administration justice exercise can be different. But I think that the main 
goal is the same – to establish the independent and impartial, well-functioned justice. For this 
reason t, we cannot build high-quality justice without an excellent system of administration of justice.   
 This paper does not have the aim to offer solutions for suitable establishments of relations 
between the judicial power and administration of justice. But I want to point out that the well-
functioned judicial power cannot be built without well-functioned administrative of justice. Because of 
that fact, I consider the topic of this conference for very important and I am sure that also legal 
theory should pay attention to this area of law. 

The level of quality of administration of justice influences every branch of justice including 
administrative justice. Therefore, we should try to find the most suitable systems of relations 
between public administration and justice with the aim to ensure the requirements for independent 
and well-functioned justice. I am sure that the quality of the administration of justice influences the 
quality of judicial power. There is something like a linear relationship. The result of the better 
administration of justice is better justice. 
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Abstract: As part of the theme of independence and transparency, as well as the wider ethical 

dimension of the judiciary, the contribution deals with some aspects of the public and the non-public 
of the administrative courts in the Slovak Republic and the Republic of Poland. Particular attention is 
paid to the impact of the decision-making activities of administrative courts on public access and the 
non-disclosure of oral hearings by the administrative authorities. The reason for analyzing the 
subject is the requests of the entities participating in the trial of the public authorities under 
investigation to record the oral hearing. It points to differences in procedures and the status of 
administrative courts and administrative authorities, both in Slovakia and Poland. It can furthermore 
be noted that the issues of public and oral hearings are important because of they determine an 
integral part of the right to a fair trial as enshrined in Article 6(1) of the European Convention on 
Human Rights from 4 November 1950. 
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1 INTRODUCTION 

The subject of the contribution is the issue of public and non-public trial of administrative 
courts and trial of administrative authorities. In particular, the contribution focuses on examining the 
question whether the perception of non-public, the limitation of the public under the terms of court 
proceedings, it implies an interpretation of the extent of the admission of the public under the 
conditions of administrative proceedings. It deals with the analysis of the sources that form the basis 
for the above-mentioned procedural principles of the public and the non-public of the procedures of 
the said public authorities. On this basis, it analyzes the manifestations and application of the above 
principles. The interpretation is mainly related to the tendency to perceive this important attribute of 
proceedings in the conditions of the Slovak Republic and the Republic of Poland. 

One needs to underline the fact that the issues of public and oral hearings are important 
because of they determine an integral part of the right to a fair trial as enshrined in Article 6(1) of the 
European Convention on Human Rights from 4 November 19501. According to the case-law of the 
European Court of Human Rights, in principle, litigant have a right to a public hearing because this 
protects them against the administration of justice in secret with no public scrutiny. By rendering the 
administration of justice visible, a public hearing contributes to the achievement of the aim of Article 
6(1), namely a fair trial principle (f.e. Malhous v. the Czech Republic [GC], §§ 55-562). While a public 
hearing creates a fundamental principle enshrined in Article 6(1) of the Convention, the obligation to 
have got a hearing is not absolute (f.e. De Tommaso v. Italy [GC], §1633). In accordance with – for 

                                                 
1 Consolidated text at https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c. 
2 Case of MALHOUS v. THE CZECH REPUBLIC, application no. 33071/96, judgment of ECHR from 
12 July 2001, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-59590%22]. 
3 Case of DE TOMMASO v. ITALY, application no. 43395/09, judgment of ECHR from 23 February 
2017, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-171804%22]}. 

https://hudoc.echr.coe.int/eng#{"appno":["33071/96"]}
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example – the cases: Fredin v. Sweden (no. 2), §§ 21-224; Allan Jacobsson v.Sweden (no. 2), § 465; 
Göç v.Turkey [GC], § 476; Hesse-Anger and Anger v.Germany (dec.)7; Mirovni Inštitut v. Slovenia, § 
368, one can notice that in proceedings before a court of first and only instance the right to a public 
hearing under Article 6(1) involves an entitlement to an oral hearing9. The absence of a hearing at 
second instance could be justified by the unique features of the procedure concerned, provided a 
hearing has been held at first instance. In consequence, the appeal proceedings, may comply with 
the requirements of Article 6 even though the appellant was not given an opportunity of being heard 
in person by the court of the second instance10. This is important fact, because Poland and Slovakia 
are democratic legal states, respecting the rulings of European courts.  

In the first part of the paper, we will examine the application of the public policy and the non-
public of the proceedings of the administrative courts in the Slovak Republic and in the Republic of 
Poland. The second part presents an overview of the obligations of the administrative authorities 
from the concept of good administration in relation to the principle in question and the constitutional 
basis for it. The third part is an analysis of the requirements for the action of the administrative 
authorities arising out of internal acts of public administration and of the views expressed in the 
case-law of the administrative courts for the application of the principle in question. In conclusion, 
we will try to answer the question whether in two different member states of the Council of Europe 
and the European Union we find the same or different interpretation of the principle of public and 
non-public trial of administrative courts and administrative bodies in the application practice, whether 
this question is so important that the interpretation of the issue should be dealt with by law-making 
at sub-national level or by case-law. 

 
2 PRINCIPLE OF PUBLIC AND NON-PUBLIC PROCEEDINGS BEFORE THE 

ADMINISTRATIVE COURTS  

According to scholars, public and oral hearings determine an integral part of the right to a fair 
trial as enshrined in Article 6(1) of the European Convention on Human Rights and the case-law of 
the Court of Justice in Strasbourg. This provision provides that in the determination of his civil rights 
and obligations or of any criminal charge against him, everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and impartial tribunal established by law. 
Judgment shall be pronounced publicly but the press and public may be excluded from all or part of 
the trial in the interests of morals, public order or national security in a democratic society, where the 
interests of juveniles or the protection of the private life of the parties so require, or to the extent 
strictly necessary in the opinion of the court in special circumstances where publicity would prejudice 
the interests of justice. However, it is important to underline that, the case law of the European Court 
of Human Rights on the right to public and oral hearings shows that the Court has adopted a 
specific approach to national criminal, civil and administrative proceedings. States enjoy a wider 
margin of appreciation for limiting oral proceedings and for conducting written (or only electronic) 
procedure in administrative proceedings than they do – for example - in criminal matters11. 

                                                 
4 Case of FREDIN v. SWEDEN (No. 2), application no. 18928/91, judgment of ECHR from 23 
February 1994, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57867%22]}. 
5 Case of ALLAN JACOBSSON v. SWEDEN (No. 2), application no. 8/1997/792/993, judgment of 
ECHR from 19 February 1998, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-
58133%22]}. 
6 Case of GÖÇ v.TURKEY, application no. 36590/97, judgment of ECHR from 11 July 2002, 
https://hudoc.echr.coe.int/eng?i=001-60597. 
7 Case of HESSE-ANGER and ANGER v. Germany (dec.), https://hudoc.echr.coe.int/eng?i=001-
22667. 
8 Case of MIROVNI INŠTITUT v. SLOVENIA, application no. 32303/13, judgment of ECHR from 13 
March 2018, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-181609%22]}. 
9 Guide on Article 6 of the European Conventionon Human Rights. Right to a fair trial (civil limb), 
Strasbourg 2018, s. 68. 
10 Guide on Article 6, s. 68 and cited the ECHR cas-law. 
11 A. Zrvandyan, Casebook on European Fair Trail Standards in Administrative Justice, Strasbourg 
2016, s. 73. 

https://hudoc.echr.coe.int/eng#{"appno":["36590/97"]}
https://hudoc.echr.coe.int/eng#{"appno":["32303/13"]}
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If we want to talk about the principle of the public and the non-public of the proceedings for 
the administrative courts, it is necessary to point out the basic definition of this institution in Act no. 
162/2015 Coll. the Code of Administrative Procedure, as amended (hereinafter referred to as the 
"Administrative Procedure Code"), which clearly defines the principle of public administration before 
the administrative courts, is as follows: "Trial is essentially public." The public procedure before the 
administrative courts can therefore be seen as a guarantee public access to administrative court 
proceedings.”12 

The principle of the public procedure, even though it is directly enshrined in the 
Administrative Procedure Code, may be distorted. In particular, it restricts public access to 
proceedings before the administrative courts or by direct exclusion. 

The public can therefore be excluded for the following reasons: 
- to ensure the protection of classified information, 
- if sensitive information is dealt with before the administrative court, 
- if the proceedings before the administrative court are to deal with the protected facts under 

a special regulation, 
- if the interest of a party to a proceeding or witness is of no relevance to the proceedings.13 
Exclusion of the public is possible either for some part of such proceedings before the 

administrative court or for the whole duration. Generally speaking, "the legislation is based on the 
principle of public oversight of the judiciary, the manifestation of which is also the general public of 
court trial. Exceptionally, the public may be excluded for the reasons set out in this provision."14 

In Poland the institution of public hearing in court procedures (civil, penal and procedure 
before administrative courts) is directly regulated in the Constitution of Poland from 7 April 199715. 
Accordig to article 45 of this fundamntal Act, everyone shall have the right to a fair and public 
hearing of his case, without undue delay, before a competent, impartial and independent court. 
Exceptions to the public nature of hearings may be made for reasons of morality, State security, 
public order or protection of the private life of a party, or other important private interest. Judgments 
shall be announced publicly. The institution of public hearing is governed by the Act of 30 August 
2002 – the Law on proceedings before administrative courts (hereinafter referred to as the LPAC)16. 
Article 10 provides that, cases shall be heard in public, unless a special provision provides 
otherwise. Firstly, the point has to be made that this provision is almost a repetition of art. 45 par. 2 
of the Constitution. Secondly, one can find that - as a basic rule - administrative courts (both 
Regional Administrative Courts and The Highest Adminstrative Court in Warszawa) hearings are 
public and the administrative court rules at a hearing, unless a specific regulation governing the 
case states otherwise.  

The court shall, on its own authority, order the whole or part of the session to be held behind 
closed door, if public hearing of the case endangers morals, state security or public, and also when 
it may lead to disclosure of circumstances of the case, including classified information. The court, at 
the request of a party, shall rule that the session be heard behind closed door, if necessary for 
protection of private life of a party or for other important private interest. The exclusions‘ catalog is 
closed one (numerus clausus), but it is widely accepted by scholars and courts. The proceedings in 
relation to that motion shall be held behind closed door. The order on that matter shall be 
announced by the court in public (art. 96 LPAC). Pronouncement of a judicial decision concluding 
the proceedings on the case shall be held in public.  

One of these important exceptions is introduced by the Act of 5 August 2010 for the 
Protection of Classified Information17. According to article 37 of this Act, from the security officer 
issued by the decision to refuse a security clearance, to withdraw security clearance or for 
redemption of the screening examination or screening as a result of regular screening, a test of 

                                                 
12 Act no. 162/2015 Coll. Administrative Procedure Code, as amended, § 109 par. 1 
13 Act no. 162/2015 Coll. Administrative Procedure Code as amended, § 110 par. 1 a) - c) 
14 Reasonable Report to Act No. 162/2015 Coll. (Administrative Court), also available online: 
http://www.epi.sk/dovodova-sprava/dovodova-sprava-k-zakonu-c-162-2015-z-z.htm [Available: 
25.02.2019] 
15 Dz. U. No 78 item 483, as amended. 
16 Consolidted text in Dz. U. 2018 item 1302, as amended. 
17 Consolidted text in Dz. U.  2018 item 412, as amended. 
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which is used, with the exception of verification procedures carried out in article mode 23 sub. 5, 
according to the head of the ABW (Polih Internal Security Agency18), or head of the SKW (Polish 
Military Counterintelligence Service19). The appeal proceedings conducted before the head of the 
ABW, or head of the SKW shall apply mutatis mutandis the provisions of the Act relating to appeal 
proceedings conducted before the President of the Council of Ministers, subject to the provisions of 
par. 3. An appeal to a Chief of Internal Security Agency or head of Military Counterintelligence 
Service is composed through a security officer, who carried out the screening or screening test. In 
accordance with article. 38 of the Law Of 5 August 2010 for the Protection of Classified Information 
the person shall have verified complaint to the Regional Administrative Court for decision or order 
an appeal body within 30 days from the date of service. However, the quoted Law indicates that the 
administrative court hears a complaint about the private session. A copy of the operative part of the 
judgment, the reasons therefor shall be served only to the competent authority of the appeal. The 
complainant and the person entitled to cast positions are served with a copy of the judgment, 
however without the reasons. After the release of the judgment of the administrative court shall 
immediately return the files of the screening examination or screening. The appeal from the 
judgment of Regional Administrative Court to the Highest Administrative Court shall apply by 
analogy par. 2 and 3.  

The terms „danger of morality“, „daner of state security”, „danger of public order”, „protection 
of the private life of a party“ and „another important private interest“ from art. 96 LPAC are terms that 
are not specified. The court should specify them in a decisive case. 

According to article 90 LPAC, unless a specific provision provides otherwise, court sessions 
shall be public, and the decision-making court shall hear cases at trial. The court may refer the case 
for hearing in open court and may designate a trial also when the case is to be heard behind closed 
door (in camera). Court sessions shall be held in the courthouse, and outside it only when, after 
meeting the security requirements, court actions must be carried out in the other place or when 
holding of a session outside the courthouse facilitates the conduct of the case or contributes 
considerably to cost saving (art. 94 LPAC). However, one must remember that in Polish procedure 
conducting by administrative courts, apart from parties and persons summoned, open court 
hearings may be attended exclusively by persons of legal age. The chairperson may allow the 
under-aged to attend the hearing. In camera hearings may be attended only by persons summoned 
(art. 95 LPAC). Usually the ruling of court is issued at the first oral hearing. It needs to be pointed 
out that the administrative courts (both Regional Administrative Courts and The Highest 
Administrative Court in Warszawa) hears matter only on the basis of the file of documents prepared 
by the administrative authority. The administrative courts do not hear witnesses or consult experts. 
The court could take subsidiary evidences from (written or electronic) documents, but only if it is 
obligatory to clarify essential doubts and will not overmuch delay the proceedings. 

3 PRINCIPLE OF THE PUBLIC AND NON-PUBLIC OF THE ADMINISTRATIVE 
PROCEDURE 

At the beginning of the section devoted to the examined attribute in the conditions of the 
administrative proceedings, it is necessary to address the question of how the principle of the public 
and the non-public of the administrative bodies is modified, required under the evolving concept of 
the right to good administration. 

According to the Code of Good Administration Behaviour (2011/C 285/3), the general 
principles of good administrative practice and, therefore, in principle all procedures of public 
authorities, the principle of legality, the principle of proportionality and the principle of non-use of 
power are among the general principles. According to which decisions affecting the rights and 
interests of individuals should be based on the law. Under the principle of legality, decisions 
affecting the rights and interests of individuals should have their basis in law, and their content 
should also be in accordance with the law. In accordance with the principle of proportionality, 
decisions must be made to ensure that the measures are proportionate to the purpose pursued, in 

                                                 
18 Act from 24 May 2002 on the Internal Security Agency and the Foreign Intelligence Agency, 
Foreign Intelligence Agency, consolidated text in Dz. U. 2018 item 2387, as amended. 
19 Act from 6 June 2006 on the Military Counterintelligence Service and the Military Intelligence 
Service, consolidated text in Dz. U. 2017 item 1978, as amended. 



_____Zborník z medzinárodnej vedeckej konferencie Bratislavské právnické fórum 2019____ 

 

47 

particular, it is not possible to restrict or oblige citizens' rights where such restrictions are not 
proportionate to the purpose of the measures taken. The principle of non-use of jurisdiction for 
purposes which are not based on law or are not subject to any public interest.20 

In relation to administrative proceedings, the principle of public and non-public is to be 
understood in the sense of concretizing the public right to administrative proceedings, which is also 
part of the right to a fair trial. In its application, emphasis is placed on the individual elements being 
promoted in accordance with the nature of the administrative procedure. It is largely customary for 
this right to be specified in the obligation to make information available. However, the issue of public 
participation in the administrative procedure is also an important element of our investigation. It is 
clear from the nature of the administrative proceedings that the written form prevails in them without 
public participation.21 On the other hand, there are also institutes in oral and in the presence of more 
than one entity, generally speaking, they are subjects of a particular administrative procedure. 
However, even in these cases, the oral hearing is not public unless a separate law or administrative 
body provides otherwise. 

However, the principle of public administration should, to a certain extent, also provide for the 
possibility of an administrative procedure, in particular an oral hearing, accessible to everyone.22 We 
are inclined to the view that the personal participation of the so- observers in administrative 
proceedings are a positive element contributing to higher quality and equity.23 

According to Eichlerová, we can see the public at two levels. 
One of them contains the right of the party to the proceedings to successfully invite the public to be 
present at the trial. Its exclusion would only be taken into account in cases of law. In relation to the 
public, it states that the administrative procedure as a whole is based on the principle of non-
disclosure, but if the administrative body should proceed in accordance with the Constitution, it 
should also allow the presence of other persons in the proceedings if so requested by the party. On 
the other hand, as a problem, the author sees the provision of cases in which the administrative 
body is not entitled to accept such an application.24 

The latter sees the possibility of anyone taking part in the administrative procedure. They are 
therefore persons who are not subject to administrative proceedings, that is, they have nothing in 
common. However, to understand the public at administrative level at this level, Eichlerová's 
background is not found in the constitution, unlike court proceedings.25 

In the following, we will focus on one of the procedural institutes, with which the principle of 
public and the lack of public of administrative proceedings are largely interlinked. This is an oral 
hearing. 

Under the provisions of the general regulation on administrative procedures, the Oral 
Ordinance depends on the considerations of the administration. Except for some exceptions 
governed by special laws, the administrative authority should always order it if the nature of the 
matter so requires, especially if it contributes to the clarification of the matter, or if a special law so 
provides. Therefore, the party to the proceedings is not entitled to a regulation. 

                                                 
20 Srebalová, M. In: Vrabko, M. a kol. Správne právo procesné. Všeobecná časť. 1. vydanie. 
Bratislava: C. H. Beck, 2013, p. 23 and others, ISBN 978-80-8960-313-8 
21 The principle of non-public of the oral hearing follows from § 21 par. 3 of the Administrative 
Procedure Code, according to which the oral hearing is not public unless a separate law or 
administrative body stipulates otherwise. 
22 Thus, not only the party to the proceedings, but also other persons involved in the administrative 
proceedings, but also other persons - "observers" who are not interested in the proceedings. For 
example, they might be media representatives. For more details, see Eichlerová, K: Public Policy in 
the Field of Public Power. Administrative Law No. 5, 2000, p. 279th 
23 However, it is imperative to apply the public policy in terms of the protection of the rights of other 
subjects or the protection of the public interest. We realize that it may be misused for violation of, for 
example, classified secrets, bank secrecy, trade secrets, and so on. 
24 Nearer to this problem: Eichlerová, K: Public Policy in the Field of Public Power. Administrative 
Law No. 5, 2000, p. 282 
25 As stated in cit. d., p. Eichlerová, such an entitlement could be deduced from the principle of the 
sovereignty of the people. However, this is not enough for the lack of specification. 
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In Poland scholars highlight that Polish Code of Administrative Proceedings (hereinafter 
referred to as the “CAP”) from 14 June 196026 (especially after recent changes of 2017) is compliant 
with the European Union’s regulations, especially with the European Code of Good Administrative 
Behaviour enacted in 2001 by the European Parliament27. In our opinion, Polish CAP now complies 
in every respect with the requirements of the Code of Good Administration Behaviour (2011/C 
285/3). One can even points that by shaping the legal standing of an individual (particularly the party 
of proceedings) in relations with public administration authorities, the Polish rules and procedural 
guarantees excel standards introduced by the European Union’s authorities.  

Unfortunately, we can observe a negative trend in the Polish structure of administrative 
proceedings to create alternative procedural systems applicable only for a given branch, like special 
provisions related to tax, customs or building proceedings. This trend has newly become especially 
visible in introduction of many particular acts ruling the independent administrative proceedings 
connected with a given type of building investment. Such specific provisions usually limit the party's 
procedural rights, particularly the right to public hearing and active participation in the proceedings. 
But there are also some acts that extend the rights of the parties, like the Act of 3 October 2008 on 
the Access to Information about Environment and its Protection, Public Participation in 
Environmental Protection and Environmental Impact Assessment. It is a normative act that 
principally governs the proceedings for assessing the environmental impact of investments and 
public participation in such procedures, as well as issues related to providing information on the 
environment. According to article 5 of this Act, everyone has the right to participate, under the 
conditions set out in the Act, in proceedings that require public participation. The public participation 
in the environmental protection proceedings is in detail regulated by the Part III of this Act. Valid and 
extensive participation guarantees for indivuduals (not being a party) an non-governmental 
organisations in environmental law proceedings we can also find in EU Law and EU case-law28. 

 
4 THE PRINCIPLE OF PUBLICY AND NON-PUBLIC OF THE ADMINISTRATIVE 

PROCEEDING IN THE ADMINISTRATIVE PROCEDURAL CODE29 AND ITS 
INTERPRETATION IN INTERNAL LEGAL PROVISIONS AND IN DECISIONS OF THE 
ADMINISTRATIVE COURTS 

Under the provisions of the general regulation on administrative procedures, the Oral 
Ordinance depends on the considerations of the administration. Except for some exceptions 
governed by special laws, the administrative authority should always order it if the nature of the 
matter so requires, especially if it contributes to the clarification of the matter, or if a special law so 
provides. Therefore, the party to the proceedings is not entitled to a regulation. 

In addition to the Oral Ordinance, the question of recording its progress, particularly from 
persons other than the administrative body involved in the oral hearing, is of interest to the public 
and to the non-publication of the administrative procedure. Usually they are parties to proceedings 
or witnesses. In relation to the form of recording this process, the question of interpretation is only 
problematic in terms of interpretation, since recording the image, if captured by the form of a person, 
is excluded under the Personal Data Protection Act30 and will therefore not be dealt with in the 

                                                 
26 Consolidted text in Dz. U. 2018 item 2096, as amended. 
27 See 
https://www.ombudsman.europa.eu/en/code;jsessionid=032C73102B12D82CB6050A178AF33AC6
#/page/1. 
28 More about them D. Karwczyk, Enforcement of EU Environmental Law nby Individuals and Non-
Governmental Organisations (in) European Environmental Law in the EU Member States. An 

Overview of Implementation Effectiveness, M. Rudnicki, I. Wereśniak-Masri, A. Kozińska (ed.), 
Warszawa 2011, Ministry of Environment Publishing, p. 165 and next. 
29 Act no. 71/1967 Coll. on Administrative Procedure (Administrative Procedure), as amended 
(hereinafter the "Administrative Procedure Code") 
30 According to § 2 of Act no. 18/2018 Coll. on the Protection of Personal Data and on Amendments 
to Certain Laws, personal data are data relating to an identified natural person or an identifiable 
natural person that can be identified directly or indirectly, in particular on the basis of a generic 
identifier, of another identifier, such as name, surname, location data, or online identifier, or on the 
basis of one or more characteristics or features that make up its physical identity, physiological 
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following text in the following text. Also, we will not be interested in situations in which the 
administrative authority may prohibit the recording of a phonogram based on § 23 par. 3 of the 
Rules of Procedure, which justifies the limitation of the right to be informed of the file.31 

We will first examine the solution based on legal opinions expressed in relevant sources. The 
first is the opinion of the Consultative Corps of the Ministry of the Interior of the Slovak Republic on 
the Application of the Administrative Order of 16 January 2003 no. 1. which resulted from the 
situation at the oral hearing of the offense in the area of the right of access to information, which, in 
addition to the employee of the administrative body and of the clerk, was attended only by the party 
to the proceedings. The trial was intended to be recorded by the party in the trial, but the employee 
of the administration did not allow it and instructed him to turn off the device. The party participated 
in the proceedings and requested that the event be entered in the minutes of the oral hearing. The 
participant felt to be abused by his or her rights and legitimate interests, and considered the conduct 
of the administration as unlawful. As stated in the present opinion, the Act of the Slovak National 
Council no. 372/1990 Coll. on Offenses in § 74 lays down some procedural rules regarding the oral 
hearing at first instance, but does not deal with the issue of recording its course. Therefore, the 
answer can only be found within the proper order. However, the procedural rules in these provisions 
do not explicitly address the issue of the recording of oral proceedings by a party. It is only in this 
legal situation that the interpretation of the provisions of the Code of Conduct relating to the status of 
a party and his procedural rights, in the context of Art. 26 par. 1 and 2 of the Constitution of the 
Slovak Republic. 
 According to § 3 par. 2 of the Rules of Administrative, the administration must always give 
the party the opportunity to defend his rights and interests effectively. The party to the proceedings 
has the right to make his observations and remarks at the trial, has the right to inspect the files and 
to make statements, has the right to file submissions, suggestions and statements, has the right to 
propose evidence and to put witnesses and expert questions at the oral hearing before issuing a 
decision to comment on its background and the method of its discovery, or propose to add it.32 
Furthermore, it states in the Opinion that these procedural entitlements show that the party has the 
right to actively co-create the basis for the decision by his actions and also to know his full content 
captured in the file. If it is true that the party to proceedings has the legal right to full information on 
the basis for the decision as a whole, j. everything about the contents of the whole file must have the 
same right to its individual parts, j. evidence or, in particular, evidence. Evidence is based on the 
demonstrative calculation mentioned in § 34 par. 2 of the Rules of Procedure and the testimony of 
witnesses, by the parties concerned at the oral hearing, including the parties' own statements. 
Under § 21 par. 2 and § 33 par. 1 of the Rules of Procedure, the party to the proceedings has the 
right to be heard and heard in real time by all the persons present at the oral hearing. Thus, if the 
party to the proceedings has the right to hear the testimony and the oral hearing at the trial, it cannot 
be inferred from any provision that he cannot listen to them at other times and that he cannot make 
their recordings for that purpose. The law does not contain a provision that would explicitly or at 
least exclude it indirectly. Neither the duty of the administrative authority to record the course and 
content of the oral hearing does not imply that an oral hearing could not be recorded in any other 
way. Above all, however, the denial of the right to record the soundtrack of the oral hearing 
contradicts the content of the principle of legality under § 3 par. 1 of the Code of Administrative 
Procedure33 and this interpretation is also supported by Art. 2 par. 3 of the Constitutions of the 

                                                                                                                                       
identity, genetic identity, mental identity, mental identity, economic identity, cultural identity, or social 
identity. 
31 On the basis of the definition of the circle of information which the administrative authority is 
required to protect against disclosure in the files referred to in Article 23 3 of the Code of 
Administrative Procedure, it may be inferred that the administrative authority is required to take 
action to ensure that no secret, bank secrecy, tax secrecy, trade secrets, or secrecy, or any breach 
of statutory or confidential duty, are made available in the course of the hearing or at the oral 
hearing. 
32 For the procedural rights in question, see § 22, § 23, § 32 and § 33 of the Administrative 
Procedure Code 
33 According to § 3 par. The first sentence of the Administrative Procedure Code shall be applied by 
the administrative authorities in accordance with the laws and other legislation. 
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Slovak Republic, according to which "everyone can act, which is not forbidden by law, and cannot 
be compelled to do anything the law does not impose on anyone". According to the present opinion, 
also the refusal to record the sound track of the oral hearing is contrary to Art. 26 par. 2 of the 
Constitutions of the Slovak Republic, under which everyone has the right to freely search, receive 
and disseminate information. If everyone can do this freely, it must be the case that the party to the 
proceedings in the first instance may also do so. Information is any information, that is, a statement 
or transmission made at an oral hearing. 

This question34, although only at the border of examining other questions relating in particular 
to evidence, was also dealt with by the Supreme Court of the Slovak Republic in the proceedings 
under sp. no. 10SZT / 95 /, 2015. In this case, he identified the opinion of the regional court and his 
solution is found in the application of § 21 par. 3 of the Administrative Procedure Code, which 
provides for the non-publication of the trial in the administrative procedure. It then inferred from this 
principle of non-public that not only can not the public be allowed to attend oral hearings, but also 
the recording of oral hearings, in relation to the subject-matter of the action, by analogy, even the 
recording of witness testimonies. The court stressed that, in order to accurately and completely 
record the trial held, Witness testimony is written. The witness or party to the proceedings confirms 
its veracity by signing. Consequently, the Court concluded that the objection based on the objection 
of refusing to record the soundtrack of the oral hearing does not justify the annulment of the 
contested decision. The procedure of the administrative body was thus in accordance with the law. 

We recognize the importance of major court decisions that have a major impact on the 
unification of the interpretation of the provisions of the laws, in particular in relation to the work of the 
administrative authorities. This question is also common in their decision-making practice. However, 
if we take into account the criteria that constitute the right to good administration in their 
development towards the transparency of public administration, we cannot agree with the opinion of 
the aforementioned decision of the Supreme Court of the Slovak Republic. In our opinion, the 
administrative body acted without a legal basis and in violation of the principle of legality, because 
the Administrative Order or other law does not allow it to decide on the limitation of the rights of the 
participant in the analyzed situation. Even on the basis of the views of Eichler, we are inclined not 
only to the view that the party or witness may be able to record the soundtrack of the oral hearing, 
but we are also inclined to say that the personal participation of the so- observers in administrative 
proceedings is a positive element contributing to higher quality and fairness of administrative 
proceedings. 

In Poland administrative matters before the administrative authorities should be completed as 
soon as possible. But the Polish Constitution does not guarantee the right to public hearing in the 
proceedings conducted by administrative authorities. It needs to be pointed out that the hearing is 
not available to the public. It can furthermore be noted that the CAP applies so called “the principle 
of internal disclosure”35. It means that only participants (like party, witness, expert, ombudsman or 
some non-governmental organizations) have the right to participate in the proceedings. The majority 
of administrative cases are to be heard behind closed door (in camera)36. According to article 89 
CAP, in the course of the proceedings, a public administration authority shall hold an oral hearing 
whenever such hearing accelerates or facilitates the proceedings or whenever aprovision of law so 
requires. The administrative authority should hold a hearing whenever the need to reconcile the 
interests of the parties arises orwhenever such hearing is required to clarify a matter with the 
participation of witnesses or experts or by means of inspection. But – as it was said - this kind of oral 
hearing is not public. Its participants may only be persons clearly recognized by the public authority 
as an obligatory participants (like - already indicated - party, witness, expert, ombudsman or some 
non-governmental organizations). It is important to underline that – according to article 90 par 3 of 
CAP, the administrative authority shall also inform national and local government departments, non-
governmental organisations and other persons if their participation in the hearing would be justified 
by the purpose of the hearing. In this case, the body shall summon them to participate in the hearing 

                                                 
34 The objection was raised by the applicant (a participant in the reviewed administrative procedure) 
in relation to the filing of witness statements. 
35 Skóra A., Ogólne postępowanie administracyjne. Zarys wykładu [General Administrative 
Proceedings. A handbook], Wydwnictwo PWSZ w Elblągu, Elbląg 2015, p. 27. 
36 Skóra A., Ogólne …, p. 27. 
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or to submit supporting declarations and evidence prior to the hearing. But this provision, however, 
is not used in administrative practice at all. As I mentioned, there are also a few acts those extend 
the rights of the parties and other participants, especially giving them the right to participate in public 
hearing, like the Act of 3 October 2008 on the Access to Information about Environment and its 
Protection, Public Participation in Environmental Protection and Environmental Impact Assessment. 
However, these are only exceptions. While the working on the amendment of the Polish CAP in 
2017, there was a suggestion that so-called „persons with an actual interest“ could participate in the 
proceedings. The institution „persons with an actual interest“ was known in Poland in the period 
1928-1960, according to the Poish President's regulation on the general administrative proceedings 
from 1928. „Persons with an actual interest“ were a Polish equivalent institution of Austrian 
institution of „Beteiligte“37. „Persons with an actual interest“ had the right to participate in oral 
hearing.  

 
5 CONCLUSION 

Finally, we will try to summarize the most important points of the analysis. On example 
specific principle, the application of which is clear in both administrative and administrative 
procedures authorities, we have sought to highlight transparency and, in this context, a wider ethical 
dimension procedures of those authorities. When examining the issue of legislation and applying the 
principle to the public and non-public hearings of administrative courts and oral hearings of 
administrative bodies in the Slovak Republic and in the Republic of Poland we have found several 
common but also different features. In particular, we focused on the question of how the application 
practice of administrative courts and their interpretation concepts with evolving content affects the 
administration practice of administrations. 

From the analysis of sources at the European level, forming the concept of good 
governance and the concept of the right to a fair trial has been given a general purpose for their 
Member States openness of public administration procedures to the widest possible range subjects. 
We are at the level of constitutional law and also at the level of the laws of the countries under 
comparison have found that the principle analysed is not concretely concrete enough to make no 
contribution in the framework of the case-law to answer all questions arising from its application. 
When examining the question of whether the procedures of administrative courts in relation to the 
principle under scrutiny affect the conduct of administrative bodies it can be assessed that 
administrative courts have a significant impact on the perception and application of the public 
principle and non-public administration. Obviously, for administrative bodies conducting 
administrative proceedings it is important not only to interpret at sub-legal level by superior 
administrative bodies but also the legal opinion of the administrative courts conducting their 
decisions 

It can be summarized that the interpretation of the content of the principle of public and 
non-public procedures of all public authorities is closely linked to the view of society on the 
functioning of the state. Its application in practice can deepen or weaken confidence in public 
institutions. Proceedings legislation administrative authorities or administrative courts cannot be 
inferred from the details of each individual obligations related to the principle analysed. However, we 
can say that mainly from the content the concept of the right to good administration implies the need 
to move its interpretation towards the real transparency. At this point, it should be noted that such an 
effort for wider perception public authorities must not be at the expense of the protection of personal 
data. 

 
 
 
 

                                                 
37 See more about the institutions of „party” (Seite) and „person with an actual interest“ (Beteiligte) in 
Austrian administrative proceedings: SKÓRA A., Konstrukcja strony w austriackiej nauce 
postępowania administracyjnego i judykaturze [Institution of a Party in the Austrian Doctrine of 
Administrative Proceedings and in the Case-law] in: Meandry prawa karnego i kryminalistyki [The 
Meanders of Penal Law and Forensics], Kasprzak J., Cieślak W., Nowicka I. (ed.), Szczytno 2015, 
p. 761 and next. 
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