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SYNCHRONIZATION OF MEASURES TO COUNTERACT 
SMUGGLING OF EXCISABLE GOODS AT THE EU-UKRAINE 

BORDER 

Lily Dorofeeva 

Uzhhorod National University, Faculty of Law 
 
 
Abstract: The article is devoted to the research of problems related to the necessity of harmonization 

of the norms of the Ukrainian legislation with the European standards in the field of prevention of 
customs fraud and smuggling.  The customs and criminal legislation of the European countries is 
analyzed, as a result of which it is established that the vast majority of EU member states attribute the 
smuggling of goods to dangerous crimes and provides not only substantial fines but also long 
imprisonment, unlike Ukraine, which punishes  limited by too liberal and not so productive penalties. 

By studying the practices of the customs authorities of Ukraine and three EU countries that 
share a common border: the Slovak Republic, Romania and Hungary, proposals have been made on 
the mechanisms of synchronization of methods of countering customs offenses.  Particular attention 
is paid to such an urgent trend today as combating the illegal movement of tobacco and other 
excisable goods, which poses a certain threat to the economy. 
 
Кey words: customs, smuggling, excisable goods, interaction, criminal liability. 
 
 

The EU-Ukraine Association Agreement ratified in 2014 contains a number of obligations for 
our country, the fulfillment of which will bring the conditions of functioning of state institutions closer 
to the requirements of the European community1. An important element of the agreement is the 
provision on the harmonization of legislation and regulatory framework, which also provides for the 
harmonization of norms of Ukrainian legislation to European standards in the field of customs fraud 
and smuggling. This problem is very urgent for Transcarpathia, which has common borders with four 
EU member states. One of the determining factors that gives stability to the functioning and 
development of the European Union is legal organization, which is a qualitatively new form. This is a 
new legal order that is different from the international law and the internal law of the states, it’s a 
synthesis of the interaction of the relevant norms of international law, legal regulations and 
jurisprudence of the European Union. The above-mentioned rule of law of the European Union creates 
the so-called “acquis communautaire” that regulates mainly the economic sphere of integration 
activities of the association. 

Having chosen the European path of development, Ukraine has determined the strategic 
direction of its internal and external policy to integrate into the European Community. On the whole, 
the processes of unification have been characteristic of public relations around the world for more 
than half a century, but only EU countries have reached the level that has allowed them to form not 
only an economic but also a customs union. 

In the course of modernization of the Ukrainian customs authorities, considerable attention is 
paid today to the study of the experience of other countries, its analysis and adapted use, and the 
choice of the European vector of development of our country forces to pay more attention to the study 
of methods of work of the customs administrations in the EU countries. 

Today, notwithstanding the requirement for the harmonization of excise duty rates on tobacco 
and alcoholic beverages, there are significant differences in the cost of excise goods in Ukraine and 
in EU countries, which creates the prerequisites for trying to illegally move products of this category 

                                                 
1  Association Agreement between Ukraine, on the one part, and the European Union, the European 
Atomic Energy Community and their Member States, on the other 
part.  URL: http://zakon3.rada.gov.ua/laws/show/984_011 
 

http://zakon3.rada.gov.ua/laws/show/984_011
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across borders. In addition, there is a fundamental difference in matters of liability for the unlawful 
movement of goods and items across borders. 

The analysis of world and European practice shows that, although not all countries have 
criminal responsibility for smuggling of goods, the vast majority of  EU counties attribute such actions 
to dangerous crimes and provide not only substantial fines but also long prison terms. As a rule, the 
punishment is correlated with the volume (or value) of the goods illegally transferred. The laws of the 
countries bordered by Ukraine delineate violations of the established procedure for the movement of 
goods (items) across the customs border into administrative and criminal offenses. 

For example, illegal movement of tobacco and tobacco products, alcohol, other goods subject 
to excise duty, intellectual property, narcotic and psychotropic substances, untreated amber is 
considered a crime by the Criminal Code of the Slovak Republic. And there is a criminal liability for 
damages (including through avoidance of payment) for an amount that is less than the minimum wage 
in the country (equivalent to 266 euros). 

On October 22, 2019, the Prime Minister of Slovakia conducted an inspection of the Slovak-
Ukrainian border in order to verify its reliability personally. The common border is 98.7 kilometers long. 
Every year, about two million people and over half a million vehicles cross this line. Peter Pellegrini 
pointed out that protecting the EU's border and combating illegal migration and smuggling of goods is 
a very important task, especially in the period when the Schengen evaluation of the Slovak Republic 
is underway, the main part of which is the demonstration of well-functioning integrated border 
management. 

According to the Mikhailovka Customs Administration of the Slovak Republic, the vast majority 
of cases of smuggling at the Slovak-Ukrainian border for five years are tobacco, intellectual property, 
and the last period is untreated amber. 

Romanian law also provides for criminal liability for the movement of goods across borders 
outside the designated area, or by submitting false or falsified documents to customs. According to 
information from the Regional Agency for Fiscal Supervision of the National Customs Administration 
of Romania, tobacco products are most often smuggled into the border with Ukraine. 

In Hungary, depending on the amount of property damage caused, customs administrative 
proceedings may be initiated, or an investigation may be initiated under the provisions of the law on 
criminal proceedings. In case the amount of damages (duties, other fees and taxes, including excise 
tax and value added tax) for goods not originating from EU Member States does not exceed 320 
euros, customs and administrative proceedings are carried out, and if this amount is exceeded, a 
criminal case is initiated. The Hungarian Criminal Code refers to crimes committed at the border as 
"financial fraud", which includes actions such as tax fraud, excise duty abuse, smuggling, etc., that is, 
any activity that causes damage to the state budget. For such actions the person may be punished 
by imprisonment for a term from 1 to 12 years, depending on the amount of the damage. As reported 
by the National Tax and Customs Administration of Hungary, almost 99% of goods imported illegally 
through the Hungarian-Ukrainian border area and for which proceedings are carried out are excise 
goods (98% - cigarettes, 1% - alcoholic beverages). 

As you can see, there is a rather severe penalty in the EU countries for the illegal movement 
of items across borders, evasion of customs duties or illegal deals with excisable goods. 

The normative acts which are actually a constituent part of the customs legislation of Ukraine 
can be divided into two big groups: domestic legislation and international sources that regulate legal 
relations in the customs sphere. The first group include laws (including the Constitution of Ukraine 
and Customs Code of Ukraine), by-laws (decrees and decrees of the President of Ukraine, decrees 
and decrees of the Cabinet of Ministers, departmental orders (State Customs Service of Ukraine, 
Ministry of Finance of Ukraine, Ministry of Revenue and Duties of Ukraine, State Fiscal services of 
Ukraine), etc. The second group is formed from acts of international law (international conventions 
and agreements, various memoranda, protocols, etc.), which establish the procedure for Ukraine's 
interaction with other countries, customs unions and international institutions on issues related to the 
movement of goods and objects across borders, or country involvement in international organizations. 

Ukraine's internationally ratified treaties become the norms of national law, and the chosen 
course for European integration obliges to adapt the rest of domestic legislation to international 
standards. Here, the most significant achievement was the implementation of the international 
standards of the Kyoto Convention on the simplification and harmonization of customs procedures by 
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adopting in March 2012 a new version of Customs Code of Ukraine, which contains the maximum 
number of norms of direct action that are aligned with its requirements. 

In Ukraine, the issue of liability for the illegal movement of items across the customs border is 
regulated by the Customs and Criminal Codes now. For the movement of goods (regardless of their 
value) across the customs border of Ukraine outside the customs control or with the concealment of 
such control, a fine of 100 percent of their value, confiscation of such goods, as well as items with 
specially made warehouses shall be imposed2. 

According to the legislation of Ukraine criminal liability is provided only for smuggling of objects 
and substances that are seized and / or restricted in the legal circulation: cultural values, poisonous, 
potent, explosive substances, radioactive materials, weapons and ammunition, special technical 
means of silent obtaining of information, forest litter, psychotropic substances and precursors and so 
on3. That is, at any objects of the offense cost (unless these goods are classified as being withdrawn 
from legal circulation), the penalty can be enforced only administrative way. Due to this, the authorized 
bodies are deprived of the opportunity to carry out silent search activities against persons involved in 
illegal equipment. 

The absence of the customs authorities of Ukraine the right to carry out operational and search 
activities does not facilitate the establishment of international cooperation and does not allow the 
direction to carry out special measures. The lack of authority at the Ukrainian Customs Service 
requires the involvement of other law enforcement officers in such operations, which leads to the time-
losing in implementing of such measures and slowing down the pace of coordination. 

As a rule, the customs administrations of each country are able to fulfill the tasks assigned to 
them by the governments of their countries, as they have the statutory powers and effective 
organizational structure, and have sufficient resources (technical, informational and human 
resources). However, there are a number of tasks that are insufficient to fulfill, even in combination 
with the efforts of other national authorities. Such problematic areas of activity of national customs 
authorities include prevention of smuggling and other violations of customs legislation. This activity 
requires not only interaction with customs and other authorities of foreign countries, but also a certain 
synchronization of measures. 

National forms and methods of combating such unlawful behavior in Ukraine, in comparison 
with the European ones, seem less effective and too liberal, not always able to prevent or stop such 
criminal activities. Administrative penalties in the form of fines and confiscation of the offense object 
do not achieve the desired result. In these circumstances, we believe that Ukrainian legislation 
requires more effective and efficient liability for the illegal movement of items, and especially for 
excisable goods, across the customs border. 

Positive steps towards unification of measures to counteract smuggling on both sides of the 
EU-Ukraine border may be: adoption of the draft amendments to the Criminal Code of Ukraine, which 
is proposed to introduce criminal liability for the illegal movement of excisable goods, as well as giving 
Ukrainian customs real powers to exercise operational activities. As for the practical cooperation of 
the customs authorities of the neighboring countries, in October this year a tripartite meeting was held 
at the level of the customs experts services of Ukraine, the Slovak Republic and Hungary, during 
which members of delegations had the opportunity to discuss topical issues of modern customs. One 
of the main topics of discussion was the exchange of preliminary information between the State Tax 
Service and the Financial Directorate of the Slovak Republic, taking into account the experience of 
the Ukrainian-Hungarian information exchange. The Parties informed each other of the counter-
smuggling measures undertaken in each country and agreed to introduce joint measures, in particular 
to set up a joint working group on customs offenses. 

In our view, this will allow us to synchronize counter-smuggling activities at the EU border with 
Ukraine. 

 
 

                                                 
2 Customs Code of Ukraine: Law of Ukraine dated 13.03.2012. Vidomosti Verkhovnoyi Rady 
Ukrayiny,.  2012. № 44-45, № 46-47, № 48. Art.  558. 
3  Criminal Code of Ukraine: Law of Ukraine dated 05.04.2001 № 2341-III. Vidomosti Verkhovnoyi 
Rady Ukrayiny, 2001. № 25–26.  Art.  131. 
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IMPLEMENTATION OF THE BEPS PLAN IN UKRAINE TO 
COUNTERACT AGREESSIVE TAX PLANNING 

Jaroslav Hretsa 

Uzhhorod National University, Faculty of Law 
 

Abstract: The article describes the prerequisites for the development and implementation of the 

BEPS plan, the state of its implementation in Ukraine, the positive and negative consequences of its 
implementation for business. It is emphasized that implementing these actions will promote tax 
transparency and fairness; at the same time, it will complicate the tax administration process. The 
implementation of the BEPS plan leads to the transition of the tax planning process to a new quality 
level. 
 
Key words: tax, tax planning, controlled foreign companies, Automatic Exchange of Information, low 
tax jurisdictions. 

 
 

1 PROBLEM FORMULATION 

Over the last decade we have seen a trend towards globalization of business that seeks to go 
beyond national boundaries. This trend is only increasing over time and we can safely assume that in 
the future we will see its growth. Going beyond national borders, business is in a situation where its 
activity has become regulated by the laws of different states, which is not harmonized and coherent. 
Consequently, corporations and other businesses began to take advantage of this situation, especially 
in taxation, as tax planning possibilities have significantly expanded. The pace of cross-border 
cooperation is significantly ahead of the work of states and international organizations on the 
harmonization of their tax legislation and defining common rules for the game. 

Central and Eastern European countries are actively involved in these processes. For Ukraine, 
they became relevant in connection with the accession to the World Trade Organization in 2008, and 
especially after the signing of the Association Agreement between Ukraine and the European Union 
in 2014. 

 
2 STATE OF RESEARCH 

The issues of international tax planning and prevention of tax abuse were investigated in the 
works of such scholars as D. Aksionov, I. Andrushenko, O. Zorina, I. Halkin, D. Hetmantsev, D. Kosse, 
N. Moskalenko, Y. Sorokin. However, there is still a lack of sound scientific research on the 
implementation of the BEPS Project in Ukraine.  

 
The purpose of this article is to identify the positive and negative consequences of the 

implementation of the basic BEPS Actions in the legislation of Ukraine. 
 
3 PRESENTATION OF THE MAIN MATERIAL 

Expanding cross-border business opportunities is an extremely positive thing for any country's 
economic development. On the other hand, difference in tax regulation in different countries, a large 
number of low-tax jurisdictions, offshore or the so-called "tax havens" creates the opportunities for 
business entities to shift their profits to countries with loyal taxation using aggressive tax planning; at 
the same time, those countries where the economic activity actually takes place, added value is 
created and the real profit would have to be obtained and taxed are often left with nothing. The high 
tax burden that exists in some economically advanced countries (such as the UK, Italy, Germany, the 
United States, France and Japan) forces taxpayers to seek certain tax-saving instruments.1 The well-
known examples are Google, Apple, Starbucks and Amazon, which, through structuring activities 

                                                 
1 Leshchenko, R.M. (2018). Financial and legal regulation of offshore mechanisms: a monograph. 
Kyiv: Yurincom Inter, 2018, 316 p.  
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using loopholes in international tax law, have artificially lowered the tax base by accumulating profits 
on accounts in low-tax jurisdictions. These trends have created increasingly serious challenges, and 
the global community has been unable to stay out of the way, recognizing the need to develop effective 
instruments to counteract the artificial erosion of the tax base and minimizing of tax payments. In 
response to this challenge, G20 leaders turned to OECD (Organization for Economic Co-operation 
and Development) experts in 2012 to develop an action plan to address the problem of erosion of the 
tax base and profit shifting. The OECD presented its first report on the subject and proposed an Action 
Plan on Base Erosion and Profit Shifting or abbreviated: BEPS Project. 2 

To date, 116 countries have joined the project, accounting for over 93% of world GDP. 3 
Ukraine is not at the forefront of these processes. Let us only take into account the fact that 

the legislation on transfer pricing appeared in 2013 only, but it did not give an opportunity to fully solve 
the problem of abuse of law in the implementation of international tax planning. According to the NBU, 
more than a third of all foreign direct investment that came to Ukraine as of the end of 2017 comes 
from low-tax countries, and almost 100% of foreign direct investment from Ukraine is directed to low-
tax jurisdictions. A fifth of all foreign direct investment that came to Ukraine during 2010–2017 was 
round-tripping of domestic capital, which was taken out of Ukraine by domestic companies through 
various instruments (transfer pricing, loss of foreign exchange earnings, etc.), and returned in the form 
of direct equity investments from abroad and loans from a direct investor. 4 

From January 1, 2017, Ukraine has also joined the OECD Enhanced Cooperation Program 
and committed itself to implementing the so-called BEPS Minimum Standard of the Action Plan ‒ a 
mandatory four actions out of the fifteen proposed. These are Action 5 “Counter harmful tax practices 
more effectively, taking into account transparency and substance”, Action 6 “Prevent treaty abuse”, 
Action 13 “Re-examine transfer pricing documentation” and Action 14 “Make dispute resolution 
mechanisms more effective”.  

On July 23, 2018, Ukraine signed the Multilateral Convention on the Implementation of 
Measures Concerning Tax Treaties to Combat the Erosion of the Tax Base and Profit Shifting 
(Multilateral Instrument (MLI). This Agreement is Action 15 of the BEPS Action Plan. By signing and 
ratifying the Multilateral Convention, Ukraine simultaneously implements Actions 6 and 14 of the 
BEPS Action Plan, which are within the minimum standard of the BEPS Project. 

However, the Ukrainian legislator really intends to go ahead and implement a wide range of 
activities of the BEPS. The Government considers effective steps to combat tax abuse as a 
prerequisite for full liberalization of the currency system and free movement of capital (a law providing 
for such liberalization came into force in Ukraine this year). 5 

Currently, the Parliament is considering bill No. 1210 “On Amendments to the Tax Code of 
Ukraine Aimed at Improving Tax Administration, Removing Technical and Logical Mismatches in the 
Tax Legislation”. In addition to the minimum BEPS standard mentioned above, additional measures 
are envisaged, such as taxation of controlled foreign companies (Action 3), limitation of expenses on 
related party financial transactions (Action 4), avoidance of permanent representation status and 
taxation of permanent representative offices (Action 7); control of transfer pricing (Actions 8-10).  

Ukrainian entrepreneurs are facing the adoption of the rules that are unusual for them. 
Adoption of the law they will have to declare and pay taxes on the income of controlled foreign 
companies (in which a resident of Ukraine has a stake of more than 50% or which are under its actual 
control), if they are in low tax jurisdictions (where the rate of income tax is 5 percentage points lower 
than in Ukraine) or in jurisdictions with which Ukraine has not concluded a  double taxation agreement. 

                                                 
2 Implementation of the BEPS plan in Ukraine: problems and prospects (2017). Retrieved from: 
https://lhs.net.ua/wp-content/uploads/woocommerce_uploads/2017/12/2_3_Jak-Ukraina-
vprovadzhuie-plan-BEPS.-REShETNIK-Olga-radnik-Ario-Law-Firm.pdf.  
3 Stepaniuk, Y. (2018) BEPS Action plan in Ukraine: managing the world or choosing a place on the 
sidelines. Retrieved from: https://dt.ua/macrolevel/plan-diy-beps-v-ukrayini-283563_.html  
4 Ibid. 
5 Zakon Ukrainy No. 2473-VIII (2018) Law of Ukraine On currency and foreign exchange transactions 
of 21.06.2018. Retrieved from: https://zakon.rada.gov.ua/laws/show/2473-19 

 

https://lhs.net.ua/wp-content/uploads/woocommerce_uploads/2017/12/2_3_Jak-Ukraina-vprovadzhuie-plan-BEPS.-REShETNIK-Olga-radnik-Ario-Law-Firm.pdf
https://lhs.net.ua/wp-content/uploads/woocommerce_uploads/2017/12/2_3_Jak-Ukraina-vprovadzhuie-plan-BEPS.-REShETNIK-Olga-radnik-Ario-Law-Firm.pdf
https://dt.ua/macrolevel/plan-diy-beps-v-ukrayini-283563_.html
https://zakon.rada.gov.ua/laws/show/2473-19
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Measures are also planned to prevent the artificial avoidance of permanent establishment 
status. 

There are new requirements for transfer pricing documentation. Today, it is mandatory to 
submit a report on controlled transactions only (the so-called local file) to the tax authorities. With the 
entry into force of the amendments to the tax code, international corporations with a consolidated 
income of over 50 million Euros will submit an additional global file (master file), which gives an 
overview of the activities of the entire group and provides the analysis of its key operations and 
indicators. Corporations with consolidated revenue of more than € 750 million will submit country-by-
country reporting, which is a comprehensive document that provides disclosure by multinational 
corporations of their separate entities (subsidiaries, branches, representative offices) by country 
where they do business. 

The new legislation also provides restrictions on the application of double tax agreements. The 
application of any international agreement of Ukraine will not be applicable if the main or overriding 
purpose of conducting a business transaction with a non-resident is to obtain, directly or indirectly, the 
benefits provided by the international treaty in the form of a tax exemption or a reduced tax rate. 

The legislator aims to consolidate in the conduct of controlled transactions such doctrines as 
the overriding of the essence over the form (a situation where the content of an economic transaction 
does not meet the formal provisions of the contract); the reality of the business transaction (when 
documents will not be taken into account for tax purposes if the business transaction did not actually 
take place); business purpose (for tax purposes, a business transaction will be assessed for 
reasonable economic cause; it will not be taken into account if the sole or primary purpose of the 
transaction was to obtain tax benefits). It must be emphasized that in the current Ukrainian judicial 
practice such doctrines are actively used, even without being legally binding. 

Another pressing challenge for Ukraine is accession to the Common Reporting Standard 
(CRS). A single standard for the automatic exchange of tax information is a document providing for 
the annual automatic exchange of information between the states that have implemented the 
Multilateral Convention on Cooperation between Competent Authorities for the Automatic Exchange 
of Information under the CRS Standard.6 

According to the OECD, 49 member states have already made their first financial information 
exchange in 2017, with 4 more jurisdictions joining them in 2018, and in 2019-2020, they plan to 
exchange another 3 new jurisdictions. So, according to official information, 56 countries are members 
of the CRS standard; however, Ukraine has not joined them yet.7 

What are the consequences of these major innovations for Ukraine? There are both positive 
and ambiguous points. On the one hand, Ukraine, like the entire civilized world, must combat tax 
abuse and artificial reducing of tax base. The government should ensure fair taxation for all entities, 
otherwise the interests of honest payers, which may bear competitive losses, will suffer. The 
introduction of generally accepted rules of the game will also improve the image of Ukraine 
internationally. On the other hand, introducing complex and rigid BEPS rules will pose some risks. 
First of all, the tax authorities will receive a broad new instrument, their discretion will be significantly 
expanded, which could threaten certain abuses on their part, especially given the fact that the tax 
service reform in Ukraine is only at the start of implementation. Secondly, the new rules will make life 
much more difficult for the taxpayers, since it will be more difficult to administer primarily the income 
tax. This will result in additional costs for taxpayers, so tax advisers will certainly not remain without 
work. Also, Ukraine will have to forget about any ideas of creating special economic zones with 
preferential tax regimes, which is promoted by some experts as a way of attracting foreign investment. 
This idea is quite popular in business circles of Transcarpathia, because the biggest investors, 
including the Skoda carmaker, came to the region at the time when such economic zone was 
established in the region. 

                                                 
6 Drach, S. (2019) Automatic exchange of tax information: what to expect in Ukraine. Retrieved from: 
http://yur-gazeta.com/dumka-eksperta/avtomatichniy-obmin-podatkovoyu-informacieyu-chogo-
chekati-ukrayini.html 
7 Bets, N. (2019) Introduction of automatic financial information exchange in Ukraine in 2020: how 
should business prepare for the first exchange. Retrieved from: https://eba.com.ua/article/vvedennya-
avtomatychnogo-obminu-finansovoyu-informatsiyeyu-v-ukrayini-v-2020-rotsi-yak-pidgotuvatys-
biznesu-do-pershogo-obminu/ 

http://yur-gazeta.com/dumka-eksperta/avtomatichniy-obmin-podatkovoyu-informacieyu-chogo-chekati-ukrayini.html
http://yur-gazeta.com/dumka-eksperta/avtomatichniy-obmin-podatkovoyu-informacieyu-chogo-chekati-ukrayini.html
https://eba.com.ua/article/vvedennya-avtomatychnogo-obminu-finansovoyu-informatsiyeyu-v-ukrayini-v-2020-rotsi-yak-pidgotuvatys-biznesu-do-pershogo-obminu/
https://eba.com.ua/article/vvedennya-avtomatychnogo-obminu-finansovoyu-informatsiyeyu-v-ukrayini-v-2020-rotsi-yak-pidgotuvatys-biznesu-do-pershogo-obminu/
https://eba.com.ua/article/vvedennya-avtomatychnogo-obminu-finansovoyu-informatsiyeyu-v-ukrayini-v-2020-rotsi-yak-pidgotuvatys-biznesu-do-pershogo-obminu/


_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

13 

While attracting foreign investment is vital for the economy of Ukraine, we will probably not be 
able to lure investors by significant tax benefits. Many steps have already been taken to improve 
Ukraine's tax system. One of the biggest successes has been the introduction of an electronic VAT 
administration system that eliminated corruption and embezzlement of budgetary funds, as well as 
ensured timely VAT refunds, which had been a major problem before. At present, there is a very large 
debate in Ukraine about the prospects of replacing income tax with capital deduction tax, which 
involves taxing only that part of income that is deductible in the form of dividends or equivalent 
payments. It should be noted that the introduction of this tax was one of the points of the current 
presidential election program, as this topic is very popular in Ukrainian business circles. On the one 
hand, such a move will help to attract domestic and foreign investment and thus promote economic 
growth. On the other hand, according to experts, it will lead to huge financial losses of the budget. 
The financial system of our country is not ready for this, especially during the period of maximum 
budgetary burden due to the foreign debt payment. 

 
4 CONCLUSIONS 

The implementation of the BEPS Action Plan into Ukrainian legislation, which is expected in 
the near future, has certain advantages and disadvantages, which have been described above. But it 
seems that for Ukraine there is hardly any other choice, since we cannot be isolated from global 
processes and ignore these realities. For businesses, this leads to a new quality of tax planning, which 
means abandonment of artificial schemes, taking into account financial monitoring, and actual 
restriction of banking secrecy. In addition, the main task for Ukraine in the near future will be high-
quality legislative consolidation of these steps, an effective tax administration reform and other 
necessary reforms, as well as fight against corruption. This should provide the necessary balance of 
interests of the state and business. One way or another, we all need to get used to living and working 
under the new tax rules, which are tougher but more transparent and fair. 
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EXCHANGE OF INFORMATION AS A TOOL FOR COMBATING 
TAX AVOIDANCE AND TAX EVASION 
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Abstract: Paper will analyse exchange of information in the field of taxation on three levels: OECD, 

EU and national level (in our case level of the Slovak Republic). We can say that the leading institution 
in this field is OECD setting the rules globally and EU is influenced by it. EU is adopting Directives 
which must by implemented into the national laws of EU member states. Consistance rules in this field 
are the best wax how to combat tax evasion and tax avoidance. 
 
Key words: automatic exchange of information, OECD, BEPS, EU, Directive on Administrative 

Cooperation (DAC)  
 
1 INTRODUCTION 

Globalised world has a lot of positives but at the same time facing many problems. In the field of 
taxation problems exist in form of tax evasion, tax avoidance and tax fraud. Reasons of existence of 
these problems are that tax administrations do not have information about: the cross-border activity 
of their residents; financial accounts of their residents established outside the State of residence; 
real/beneficial owners of financial accounts of their residents; decisions relating to their residents 
issued in other States; structure of cross border arrangements/ tax structure/company structure etc.. 

As the world becomes increasingly globalised and cross-border activities become the norm, tax 
administrations need to work together to ensure that taxpayers pay the right amount of tax to the right 
jurisdiction. One key aspect of international tax co-operation is exchange of information. 
Very effective tool to combat these problems and for the international tax cooperation is exchange of 
information which can be: spontaneous; on request; automatic and other types of administrative 

cooperations (such as simultaneous controls, administrative notification). The most effective is the 
automatic exchange of information which the paper will deal with in sections below. The purpose of 
the exchange of information is to fight against the tax evasion, tax avoidance; to achieve tax fairnes 
in the world; to secure international tax cooperation of state administrations. 
 
Exchange of information exist on three levels: 
1. on Global level - where the OECD has the most important role. On the global level OECD has 

adopted e.g. the Base Erosion and Profit Shifting Plan (BEPS Plan) with its 15 Actions. Some of them 
are more or less dealing with exchange of information.  OECD has a long history of working on all 
forms of information exchange. 
2. on EU level – the European Commission, Council and Parlament are the key institutions passing 

the Law on EU level. On the EU level several Directives have been adopted – e.g. ATAD1, DAC2 1-6. 
EU follows the trends/rules given by OECD (e.g. BEPS/ ATAD, Action 12 BEPS (MDR)/DAC 6, Action 
5 BEPS/DAC 3) The main Directive stipulating the exchange of information is Directive on 
administrative cooperation in the field of taxation, so called ,,DAC 1“, there are 6 amendments of this 
Directive and the 7th is on its way. Brief summary about the each DAC directive: 
DAC 1 – automatic exchange of information on specific 5 categories of income 
DAC 23 – automatic exchange of information on financial accounts  

                                                 
1 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices 

that directly affect the functioning of the internal market (ATAD); Council Directive (EU) 2017/952 of 
29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid mismatches with third countries 
2 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of 

taxation and repealing Directive 77/799/EEC and its amendments 
3 Council Directive 2014/107/EU of 9 December 2014 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation 
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DAC 34 -  automatic exchange of information on on advance cross-border rulings and advance pricing 
arrangements 
DAC 45 – automatic exchange of information on the country-by-country report, tzv. CbC Reporting 
DAC 56 – access of tax administration to information about beneficial owners 
DAC 67 – automatic exchange of information on reportable cross-border arrangements 
DAC 78 – postponement of certain time limits for the filling and exchange of information  
DAC 8? (7) - automatic exchange of information relating to digital platforms and their users 
3. on the State´s (national) level – specific Acts of particular states implementing Directives of EU 

and some legal acts of OECD. member states are obliged to implement them to their national law, 
there are not directly applicable like regulations. 
 
Legal basis for exchange of information are Article 26 of the OECD Model Tax Convention on Income 
and on Capital, Convention on Mutual Administrative Assistance in Tax Matters and for EU member 
countries, domestic laws implementing EU directives (DAC) which provide for automatic exchange. 
 
2 EU - COUNCIL DIRECTIVE (EU) 2011/16/EU – SO CALLED ,,DAC 1“  

The DAC 1 Directive was adopted at EU level in 2011. This directive was not the first directive which 
have provided the administrative cooperation in the field of taxation. The DAC followed up the Council 
Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent 
authorities of the Member States in the field of direct taxation, which for the first time legally 
established administrative cooperation between Member States, including the exchange of 
information. In 2003, the EU adopted Council Directive 2003/48/EC of 3 June 2003 on taxation of 
savings income in the form of interest payments, which for the first time introduced a mechanism for 
the automatic exchange of information between Member States' competent authorities on savings 
income of non-residents. A milestone in the field of administrative cooperation in the field of taxation 
was the DAC Directive, which repealed Directive 77/799/EEC and subsequently also Directive 
2003/48/EC. 
The DAC has expanded and strengthened administrative cooperation in the form of: spontaneous 
exchange of information, exchange of information on request, automatic exchange of information and 
other types of administrative cooperation - e.g. simultaneous controls; presence in administrative 
offices and participation in administrative enquiries; administrative notification, etc. Automatic 
exchange of information was enshrined in in Art. 3 point 9 of DAC (although not for the first time, as it 
theoretically appeared in Directive 77/799/EEC and in practice the system of automatic exchange of 
information was first introduced by Directive 2003/48/EC). However, the DAC 1 Directive certainly 
introduced for the first time in Art. 8 point 1 the automatic exchange of information for tax purposes 
concerning the following categories of income: employment income, pension income, director´s fees, 
income and ownership of immovable property and income from life insurance products. Member 
States are obliged to exchange information only on those categories of income which they have at 
their disposal, which are "located in the tax files / relevant registers of the tax administrator of the 
notifying Member State and which can be obtained in accordance with the information collection and 
processing procedures in that Member State”. At the same time, however, states can bilaterally agree 
also on the automatic exchange of information on other categories of income. 

                                                 
4 Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation 
5 Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation 
6 Council Directive (EU) 2016/2258 of 6 December 2016 amending Directive 2011/16/EU as regards 

access to anti-money-laundering information by tax authorities 
7 Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards 

mandatory automatic exchange of information in the field of taxation in relation to reportable cross-
border arrangements 
8 Council Directive (EU) 2020/876 of 24 June 2020 amending Directive 2011/16/EU to address the 

urgent need to defer certain time limits for the filing and exchange of information in the field of taxation 
because of the COVID-19 pandemic 
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  The DAC 1 Directive was implemented into the national law of the Slovak Republic by Act 
No. 442/2012 Coll., which entered into force on 1 January 2013. It was a complete transposition of 
the Directive into national law9. 
The essence of automatic exchange: exchange of information on available categories of income of 
non-residents (employment income, pension income, director´s fees, income and ownership of 
immovable property and income from life insurance products) between the competent authority of the 
Slovak Republic and the competent authorities of the Member States via CCN, and no later than 6 
months after the end of the tax period. 
 
3 EXCHANGE OF INFORMATION ON FINANCIAL ACCOUNTS 
 
3.1 OECD level   
 
3.1.2 Standard for Automatic Exchange of Financial Account Information in Tax Matters 
(Standard) - Includes Common Reporting Standard (CRS) (15 July 2014) 

Standard was adopted by OECD in 2014 and calls on jurisdictions to obtain information from their 
financial institutions and automatically exchange that information with other jurisdictions on an annual 
basis. It sets out the financial account information to be exchanged, the financial institutions required 
to report, the different types of accounts and taxpayers covered, as well as common due diligence 
procedures to be followed by financial institutions. When identifying and verifying the owners of 
financial accounts, especially the beneficial owners of income, financial institutions follow the 
procedures within the so-called AML legislation, i.e. anti-money laundering legislation, namely KYC 
procedures - "know your customer". The financial institutions are obliged to communicate the obtained 
information to the competent authorities within the given state, which will then automatically exchange 
this information with the competent authorities of other states. The standard as such consists of a 
Model Competent Authority Agreement (MCAA) as an international legal framework for the exchange 
of financial account information, a Common Reporting Standard (CRS), a comments on the MCAA 
and CRS and in the CRS XML Schema User Manual. 
 
3.2 EU level  
 
3.2.1 Council Directive 2014/107/EU of 9 December 2014 – so called ,,DAC 2“ 

EU was inspired by Standard10 and has adopted the first amendment of DAC 1, the so called DAC 2 
which was closely based on CRS and MCAA. DAC 2 requires EU Member States to obtain information 
from their financial institutions and exchange that information with the Member State of residence of 
the taxpayer on an annual basis.  
 
3.2.2 Council Directive (EU) 2016/2258 of 6 December 2016 – so called ,,DAC 5“  

DAC 5 is the 4th amendment of DAC 1. This directive, as well as the DAC 2 directive, followed the 
Standard adopted by the OECD. As part of information on financial accounts, the OECD Standard 
also requires information on beneficial owners of these financial accounts, if the financial account is 
owned by a legal entity or other legal arrangement of assets. This Directive DAC5 ensured that tax 
authorities have access to information on beneficial owners of income that has been collected in the 
context of Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on 
the prevention of the use of the financial system for the purposes of money laundering or terrorist 
financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council, 
and repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission 
Directive 2006/70/EC, so in relation to AML legislation. 

                                                 
9 Details of the verification of financial accounts by notifying financial institutions have been laying 

down in Decree of the Ministry of Finance of the Slovak Republic no. 446/2015 Coll. 
10 It is expressly written in the Preamble of DAC 2: ,,To achieve this objective, Member States should 

require their Financial Institutions to implement reporting and due diligence rules which are fully 
consistent with those set out in the Common Reporting Standard developed by the OECD. Moreover, 
the scope of Article 8 of Directive 2011/16/EU should be extended to include the same information 
covered by the OECD Model Competent Authority Agreement and Common Reporting Standard.” 
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3.3 National level – of Slovak Republic 
 
3.3.1 Implementation of DAC 2 

The Slovak Republic implemented the DAC 2 Directive by Act No. 359/2015 Coll. on the automatic 
exchange of information on financial accounts for the purposes of tax administration as amended and 
details are also enshrined in the Decree of the Ministry of Finance of the Slovak Republic No. 446/2015 
Coll. laying down the details of the verification of financial accounts by notifying financial institutions. 
The Act also implemented into national law an agreement between the Slovak Republic and the United 
States of America to improve compliance with international tax regulations and to implement the 
FATCA, including its annexes, which also provides for the exchange of financial account information, 
but only with the United States of America. This Act entered into force on 1 January 2017. 
 
3.3.2 Implementation of DAC 5 

The DAC 5 Directive was implemented into the national law of the Slovak Republic by Act No. 
267/2017 Coll. amending Act No. 563/2009 Coll. on Tax Administration (Tax Code). As part of the 
transposition of DAC 5, it was introduced into the Tax Code that the liable person (under the AML 
legislation) should be obliged to provide the financial administration, upon request, with data obtained 
in the performance of obligations under a special regulation which is Act No. 297/2008 Coll. on 
Protection against Money Laundering and Terrorist Financing as amended. This ensured that the 
financial administration also has received access to information on the beneficial owners of financial 
accounts (the Slovak AML legislation). This Act entered into force on 1 January 2018. 
 
4 EXCHANGE OF TAX RULINGS 
 
4.1 OECD level 
 
4.1.1 BEPS ACTION 5  
Action 5 of BEPS is dealing with Harmful Tax Practices. Within Action 5 of BEPS are 2 key areas: 

1. the assessment of preferential tax regimes to identify features of such regimes that can 

facilitate base erosion and profit shifting, and therefore have the potential to unfairly impact 
the tax base of other jurisdictions. 

2. compulsory spontaneous exchange of relevant information on taxpayer-specific rulings – 

e.g. unilateral advanced pricing arrangements (APAs), ruling providing for a downward 
adjustments of taxable profits. 

So OECD has adopted compulsory exchange of relevant information on taxpayer-specific rulings 
which is ,,just” spontaneous and therefore it seemed not sufficient. If the exchange of information is 
just spontaneous it can be limited by discretion power which allowed the issuing Member State to 
decide which other Member States should be informed. 
 
4.2 EU level 

 
4.2.1 Council Directive (EU) 2015/2376 of 8 December 2015 – so called ,,DAC 3“ 

DAC 3 is the 2nd amendment of DAC 1 and is influenced by Action 5 of BEPS Plan11.Provides an 
automatic (not spontaneous like in the case of BEPS) exchange of cross-border tax rulings and 
advance pricing arrangements (also known as a transfer pricing agreements) issued by Member 
States to taxpayers. 
The competent authority of the Member State that issued the ruling or the pricing arrangement shall 
automatically exchange them with other Member States by registering the rulings and pricing 
arrangements in a central directory database that will be accessible to all Member States.  

                                                 
11 Preamble of DAC 3: ,,In developing such a standard form for the mandatory automatic exchange 

of information, it is appropriate to take account of work performed at the OECD's Forum on Harmful 
Tax Practices, where a standard form for information exchange is being developed, in the context of 
the Action Plan on Base Erosion and Profit Shifting. It is also appropriate to work closely with the 
OECD,...“ 
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4.3. National level – of the Slovak Republic 

DAC 3 was implemented into the Slovak national law by Act No. 300/2016 Coll. amending Act No. 
442/2012 Coll. and Act No. 359/2015 Coll. The automatic exchange of of cross-border tax rulings and 
advance pricing arrangements was stipulated in Section 8 of above mentioned Act.  
This Act entered into force on 1 January 2017. 
 
5 EXCHANGE OF COUNTRY-BY-COUNTRY REPORTS  

 
5.1 OECD level 

 
5.1.1 BEPS ACTION 13  

Under BEPS Action 13 all large multinational enterprises (MNEs) doing business in several states are 
required to prepare a country-by-country (CbC) report with aggregate data on the global allocation of 
income, profit, income taxes paid and economic activity among tax jurisdictions in which it operates 
and inform the tax jurisdiction of every state it operates . This CbC report is for use in high level 
transfer pricing and BEPS risk assessments. The legal ground for CbCR are Convention on Mutual 
Administrative Assistance in Tax Matters, Double Tax Conventions or Tax Information Exchange 
Agreements. 
 
5.2 EU level 
 
5.2.1 Council Directive 2016/881 of 25 May 2016 – so called ,,DAC 4“  

DAC 4 is the 3rd amendment of DAC 1 and again it is influenced by Action 13 of BEPS.12 Council 
Directive 2016/881/EU requires Multinational (MNE) Groups located in the EU or with operations in 
the EU, with total consolidated revenue equal or higher than € 750.000.000, to file the country-by-
country report. The competent authority of the Member State that received the Country-by-Country 
Report shall, by automatic exchange, communicate the report to any other Member States in which 
one or more Constituent Entities (i.e. companies) of the MNE Group are either resident for tax 
purposes, or are subject to tax with respect to the business carried out through a permanent 
establishment there. Scope and conditions of mandatory automatic exchange of information on the 
country-by-country report are stipulated in Article 8aa of DAC 4. 
 
5.3 National level – of the Slovak Republic 

DAC 3 was implemented into the Slovak national law by Act No. 43/2017 Coll. amending Act No. 
442/2012 Coll.. Sections 22a – 22g lay down the scope and conditions for the automatic exchange of 
county-by-country reports and fully transposing the DAC 4. The Act entered into force on 1 March 
2017. 
 
6 MANDATORY DISCLOSURE RULE 
 
6.1 OECD level 
 
6.1.2 BEPS ACTION 12 

BEPS Action 12 provides recommendations for the design of rules to require taxpayers and advisors 
to disclose aggressive tax planning arrangements. 
The lack of timely, comprehensive and relevant information on aggressive tax planning strategies is 
one of the main challenges faced by tax authorities worldwide. This information is essential to enable 
governments to quickly respond to tax risks through informed risk assessment, audits, or changes to 
legislation or regulations. 
 

                                                 
12 Preamble od DAC 4: ,,In implementing this Directive, Member States should use the 2015 Final 

Report on Action 13 of the OECD/G20 Base Erosion and Profit Shifting Project, developed by the 
OECD, as a source of illustration or interpretation for this Directive and in order to ensure consistency 
of application across Member States.“ 
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6.2 EU level 
 
6.2.1 Council Directive (EU) 2018/822 of 25 May 2018 – so called ,,DAC 6“  

DAC 6 is the 5th amendmend of DAC 1 and again it follows the trend set by OECD13.An intermediary 
or relevant taxpayer should inform the competent authorities about the reportable cross-border 
arrangement and the competent authorities would automatically exchange these information. The 
main goal of DAC 6 is to provide the financial administration with timely, comprehensive and relevant 
information about a potentially aggressive tax scheme, resp. a structure to avoid tax avoidance or 
evasion, as well as to identify intermediaries who provide general or tailor-made "tax schemes" to their 
clients and to identify the users of these schemes themselves. This Directive provides for the 
automatic exchange of comprehensive and relevant information on potentially aggressive tax planning 
measures, on reportable cross-border arrangements. Such information would enable those tax 
authorities to react immediately to harmful tax practices and to close existing loopholes through 
legislation or by carrying out appropriate risk assessments and tax audits. If cross border arrangement 
become reportable it does not mean that it is for sure arrangement used for aggressive tax planning 
– it means just bigger possibility that it is used for aggressive tax planning. 
 
6.3 National level – of the Slovak Republic 

DAC 6 was implemented into the Slovak national law by Act No. 305/2019 Coll. amending the Act No. 
442/2012 Coll. This Act entered into force on 1 July 2020.  
 
7. FUTURE STEPS IN EXCHANGE OF INFORMATION 
 
7.1 OECD 

On 3 July 2020 OECD has released a global tax reporting framework called Model Rules for Reporting 
by Platform Operators with respect to Sellers in the Sharing and Gig Economy. Economic transaction 
made via these digital platforms may not always be reported to the tax administrations. Under this 
Model Rules, digital platform /their operators/ will be obliged to inform tax administration about 
information on income of subjects offering services via digital platforms (accommodation, transport, 
peer to peer services etc.) 
 
OECD is planning in 3rd quarter of 2021 to issue a tax reporting framework for crypto assets which 
will be similar base like common reporting standard (CRS) in the case of tax reporting on financial 
accounts. Goal will be to ensure tax transparency with respect to crypto-assets, including the income 
derived from the sale of such assets. 
 
7.2 EU 

On 15 July 2020, the European Commission adopted a proposal of so called DAC 714. The directive 
in question will be the 7th amendment of the Council Directive, 2011/16 / EU, while the 6th amendment 
- Directive 2020/87615 did not introduce a new type of automatic exchange of information; the Directive 
2020/876 was adopted only to address the urgent need to postpone certain deadlines for the 
submission and exchange of tax information due to the COVID-19 pandemic, and is therefore not 
referred to as DAC 7 in the true sense. The directive is intended to ensure the automatic exchange of 
information on the income of sellers providing their goods and services via digital platforms. At a 
practical level, digital platform operators will primarily obtain and verify information on income of digital 
platform users (i.e. sellers) in accordance with due diligence procedures, will inform the relevant tax 

                                                 
13 Preamble of DAC 6, point 4: ,,... the Commission has been called on to embark on initiatives on the 

mandatory disclosure of information on potentially aggressive tax-planning arrangements along the 
lines of Action 12 of the OECD Base Erosion and Profit Shifting (BEPS) Project.“ 
14 COM(2020) 314 final, Brusel 15.7.2020, proposal of DAC 7 (8?) 
15 Council Directive (EU) 2020/876 of 24 June 2020 amending Directive 2011/16/EU to address the 

urgent need to defer certain time limits for the filing and exchange of information in the field of taxation 
because of the COVID-19 pandemic. Slovak republic implemented this Directive by Act No. 67/2020 
Coll. 
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administration which will exchange them with other relevant tax administration of state where the seller 
is tax resident. 
 
8 CONCLUSION 

The most effective tool to combat tax evasion, tax avoidance is to secure the automatic exchange of 
information between tax administrations. I have tried to demonstrate that the leading institution which 
is setting new trends and new rules in the field of exchange of information is OECD. EU, in order to 
ensure consistency with global level, follows the OECD rules by adopting Directives. Directives must 
be implemented by EU member states to their national laws by adopting national Acts. Automatic 
exchange of information reported by Digital Platform Operators and automatic exchange of 
information about crypto assets are the future steps of EOCD and EU as well and legal acts are likely 
to be adopted during 2021. 
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8. OECD Model Rules for Reporting by Platform Operators with respect to Sellers in the Sharing 
and Gig Economy 
 
Legal Acts of EU 

1.  Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field 
of taxation and repealing Directive 77/799/EEC and its amendments 
2.  Council Directive 2014/107/EU of 9 December 2014 amending Directive 2011/16/EU as 
regards mandatory automatic exchange of information in the field of taxation 
3.  Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as 
regards mandatory automatic exchange of information in the field of taxation 
4.  Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as regards 
mandatory automatic exchange of information in the field of taxation 
5.  Council Directive (EU) 2016/2258 of 6 December 2016 amending Directive 2011/16/EU as 
regards access to anti-money-laundering information by tax authorities 
6.  Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards 
mandatory automatic exchange of information in the field of taxation in relation to reportable cross-
border arrangements 
7.  Council Directive (EU) 2020/876 of 24 June 2020 amending Directive 2011/16/EU to address 
the urgent need to defer certain time limits for the filing and exchange of information in the field of 
taxation because of the COVID-19 pandemic 
8.  Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance 
practices that directly affect the functioning of the internal market (ATAD);  
9.  Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as 
regards hybrid mismatches with third countries 
 
Legal Acts of the Slovak Republic 

1. Act No. 359/2015 Coll. on the automatic exchange of information on financial accounts for 
the purposes of tax administration as amended 
2. Act No. 563/2009 Coll. on Tax Administration (Tax Code) as amended 
3. Act No. 267/2017 Coll. amending Act No. 563/2009 Coll. on Tax Administration (Tax Code) 
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4. Act No. 442/2012 Coll.,. o medzinárodnej pomoci a spolupráci pri správe daní 
5. Act No. 300/2016 Coll. amending Act No. 442/2012 Coll. and Act No. 359/2015 Coll. 
6. Act No. 43/2017 Coll. amending Act No. 442/2012 Coll. 
7. Act No. 305/2019 Coll. amending the Act No. 442/2012 Coll. 
7. Decree of the Ministry of Finance of the Slovak Republic no. 446/2015 Coll. laying down the 
details of the verification of financial accounts by notifying financial institutions. 
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CURRENT TRENDS IN THE DEVELOPMENT OF FAMILY LAW IN 
UKRAINE 

Maria Mendzhul 

Uzghorod National University, Faculty of Law 
 

Abstract: The study presents the results of the analysis of the impact of the recodification of the Civil 

Code and the processes of European integration on the development offamily law in Ukraine. The 
author analyzed the views of scholars on the concept of "recodification". The author concluded that 
the recodification of the Civil Code may not lead to decodification if the Family code but only to its 
modernization. The Family Code of Ukraine is generally based on the principles of European family 
law, which will certainly help to harmonize the legislation of Ukraine and the EU. We are convinced 
that in the context of the recodification of the Civil Code of Ukraine there is no reason to claim that the 
Family Code is being decoded. At the same time, the research shows the need for conceptual 
modernization of the Family Code of Ukraine in the context of European integration processes, 
including through a number of changes. 
 
Key words: family law principles, family code, civil code, unification, recodification 

 
 

1 INTRODUCTION 

After execution of the Association Agreement with the European Union,Ukraine has committed 
to adjust its national legislation in accordance with the rulesof the European Union. Therefore, one of 
the areas of reform - namely family law – isexpecting its reform in order to comply with European 
standards. Moreover, as aresult of the European integration of Ukraine, the process of modernization 
of the Civil Code of Ukraine has been launched through its recodification. In this researchwe have 
analyzed the impact of the recodification of the Civil Code of Ukraine andthe processes of unification 
of the European principles of family law on improvingthe Family Code of Ukraine. 

 
2 RECODIFICATION OF THE CIVIL CODE OF UKRAINE AND THE DEVELOPMENT OF 

FAMILY LAW 

Five years ago scholars mostly justified the need to modernize the Civil Code of Ukraine. At 
the moment they have intensified research on the problems of its recodification. This is confirmed by 
a series of recent articles by leading Ukraine scholars and presentations on the problems of 
recodification at the panel discussion ("Updating the Civil Law of Ukraine: Towards a Europeanization 
of Private Law") with the participation of not only scholars but also judges of the Constitutional Court 
of Ukraine and the Supreme Court.1 

The question is what is recodification? In his research, Muzyka L. A. drew attention to the fact 
that foreign scholars use the term "codification" to use "recodification", and the latter means both "re-
codification" and "reverse" of codification.2 In particular, such a term was used in the scientific article 
by Hondius E.H. back in 1982.3 Dovgert A. uses the term "recodification" to mean "systemic 

                                                 
1At the Third Kharkiv International Legal Forum, civil law updates and the need for Europeanization 
of private law were discussed. URL: https://legalforum.nlu.edu.ua/news/na-iii-kharkivskomu-
mizhnarodnomu-iurydychnomu-forumi-obhovoryly-onovlennia-tsyvilnoho-zakonodavstva-ta-
neobkhidnist-ievropeizatsii-pryvatnoho-prava/ 
2Muzyka L. A.  What is relevant for modern civil legislation of Ukraine: modernization, systematic 
updating of recodification? Naukovyy visnyk Lʹvivsʹkoho derzhavnoho universytetu vnutrishnikh sprav. 
2015. Vyp. 1. р. 147. 
3Hondius E.H. Recodification of the Law in the Netherlands: The New Civil Code experience. 
Netherlands International Law Review. Volume 29, Issue 3. December 1982, pp. 348-367. 



_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

23 

substantive structural and substantive innovations of the current code (or group of codes and laws), 
without creating a new one".4 

According to Muzyka L. A. recodification should be understood as the legislative activity that 
substantially alters the structure and scope of legal regulation included into the code (or the group of 
codes) and accounts the practice of their application. It can also be understood as changing (including 
amendment or removal) of the fundamental and most essential provisions in the code. And the scholar 
also proposes the term ‘decodification’, which means the legislative activity after which the Code is 
no more legally binding as a law.5 We agree with this position, so not every subsequent codification 
will be considered a recodification. In the dissertation research Sirko M.V. justifies that in the 80-s of 
the XX century there was actually a recodification of civil law in the European states.6 

The general conclusion of the panel discussion “Renewal of the Civil Law of Ukraine: Towards 
a Europeanization of Private Law” is that not just the modernization of the rules of civil law is 
necessary, but the whole recodification of the Civil Code of Ukraine, including due to the fact that it 
was adopted more than 15 years ago, and some of its legal provisions do not reflect the current needs 
for regulating social relations. During the recodification, scholars propose to identify, which norms are 
effective and efficient in regulating civil relations, and which, on the contrary, need improvement, 
including in accordance with European and international standards. We can agree with S. Pohribnij’s 
conclusion that the criterion of both efficiency and effectiveness of the norms is the relevant case law.7 
Muzyka L. believes that the following steps should be taken in the codification of civil law: doctrine → 
lawmaking → practice of application.8 In our opinion, when it comes to recodification, the scheme 
should look in the following way: practice of application → doctrine → lawmaking. That is why the 
recodification process should include a thorough analysis of the practice of application of legal rules, 
in particular judicial practice. After such analysis it is necessary to establish at the doctrinal level the 
position about the effectiveness and efficiency of one set of legal rules, and accordingly about the 
gaps in legislation and about inefficiency of other legal rules, and the development of appropriate 
proposals to amend the code. 

Dovgert A. notes that the process of recodification of the Civil Code of Ukraine should take 
place under the "European scenario", taking into account the transformation of society, the formation 
of an efficient market economy, which the scholar considers as a component of civil society, as well 
as the European integration of society.9 

Illarionov O. believes that possible recodification of the Civil Code of Ukraine will lead to 
decodification of commercial and family law.10 We do not agree with this view and believe that the 
basis of recodification of the Family Code of Ukraine is precisely the European integration processes 
of Ukraine, as well as the need to align family law with the European principles of family law. 

In the history of the development of private law of an independent Ukraine, the question of the 
expediency of the Family Code has already been discussed, in particular during the drafting of the 
Civil Code. For example, the Civil Code Working Group wanted to unite all private law into one civil 
code and the family law should have become an integral part of civil code but as a separate chapter 

                                                 
4Dovhert Anatoliy. Рекодифікація Recodification of the Civil Code of Ukraine: Main Factors and 
Prerequisites for Starting. Pravo Ukrayiny. 2019. № 1: Natsionalʹna doktryna pryvatnoho prava: 
osnovni metodolohichni zasady. Р. 27. 
5 Muzyka L. A.  What is relevant for modern civil legislation of Ukraine: modernization, systematic 
updating of recodification? Naukovyy visnyk Lʹvivsʹkoho derzhavnoho universytetu vnutrishnikh sprav. 
2015. Vyp. 1. р. 149. 
6Syrko M.V. The Civil Code of France in 1804 and its impact on the civil law of European countries 
(for example, Poland and Romania). Dissertation on obtaining the scientific degree of Candidate of 
Law in specialty: 12.00.01 Lviv, 2015. P. 29.  
7Judges of CC of the Armed Forces spoke about recoding of civil law, mediation and peace agreement 
at a legal forum in Kharkiv.URL:https://supreme.court.gov.ua/supreme/pres-centr/news/793713/ 
8Muzyka L. Codification and decoding: problematic issues. Jurnalul juridic național: teorie și practică. 
Iunie 2015. р. 55.  
9Dovhert Anatoliy. Recodification of the Civil Code of Ukraine: Main Factors and Prerequisites for 
Starting. Pravo Ukrayiny. 2019. № 1: Natsionalʹna doktryna pryvatnoho prava: osnovni 
metodolohichni zasady. Р. 30. 
10 Illarionov O. Recodification = decodification? URL:https://blog.liga.net/user/aillarionov/article/34014 
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of it.11 Romovsʹka 11 Z.V. advocated the position that family law must be embraced in the independent 
code. As a result, the Civil Code of Ukraine (January 16, 2003) and the Family Code of Ukraine (a 
year earlier - January 10, 2002) were adopted separately, which have become legally binding on 
January 1, 2004. From 2004 and up to the present day, the Family Code of Ukraine has been 
amended by forty-six laws, most recently amended on August 28, 2018, and it was interpreted by two 
judgments of the Constitutional Court of Ukraine.  

Undoubtedly, in the context of the recodification of the Civil Code of Ukraine, proposals for 
decodification the Family Code of Ukraine and including its provisions in the new Civil Code of Ukraine 
may be discussed. In our opinion, given the history of the development of family law on the territory 
of Ukraine, existing experience of codification of family law, a positive practice of applying the rules of 
the Family Code, its decodification would be groundless. At the same time, we are convinced that in 
the context of the recodification of the Civil Code, it is possible to modernize the provisions of the 
Family Code of Ukraine.  

 
3 MODERNIZATION OF THE FAMILY CODE OF UKRAINE IN THE CONTEXT OF 

EUROPEAN INTEGRATION 

Commission on European Family Law developed: Principles of European family law regarding 
divorce and maintenance between former spouses, Principles of European family law regarding 
parental responsibilities, Principles of European family law regarding property relations between 
spouses, Principles of European family law regarding property, maintenance and succession rights of 
couples in de-facto unions. The latest guidelines were published in August 2019.12 

The question is - to what extent does the Family Code of Ukraine comply with the principles of 
European family law? 

The first CEFL divorce and retention principles were published in December 2004.13 Articles 
105-107, 109, 110 and 112 of the Family Code of Ukraine comply 19 with European principles (1:1 - 
1:4), in particular: freedom to dissolve marriage is guaranteed by law; no specific length of marriage 
is required for the marriage to be dissolved; the procedure for dissolution of marriage is defined by 
law and is carried out by the competent authority (both through court and administrative body); both 
types of divorce are guaranteed (by mutual consent and without the consent of one spouse). 

At the same time, the Commission on European Family Law recommended setting a period of 
friendly settlement: “If the couple has children under 16 and they have agreed to all the consequences 
of the agreement at the beginning of the divorce, a three-month period of friendly settlement is 
established. If they have not agreed on all the consequences, a six-month period is required. If the 
couple does not have children under the age of sixteen and they have agreed in the agreement all the 
consequences of the divorce, then the period of such settlement is not required, if they have not 
agreed all the consequences - a three-month period of settlement is established. Also, a reconciliation 
period is not required if the marriage actually ended within six months before the divorce". 

The Family Code of Ukraine in Article 111 only stipulates that the court shall take measures to 
reconcile the couple, if this does not contradict the moral principles of society. The period of 
conciliation is defined by Article 240 of the Civil Procedure Code of Ukraine, in particular, it is stated 
that the court may suspend the case and appoint a spouse a term for conciliation/settlement, which 
may not exceed six months. There is a variety of jurisprudence in Ukraine for setting time limits for 
reconciliation. Considering the principles developed by the Commission on European Family Law, in 
our opinion, it is worth the Art. 111 of the Family Code of Ukraine to be supplemented with part two 
with the following content: «2. If the couple has children under 16 and agreed to the consequences of 
the provision of Article 112-1 of this Code before the court or before the commencement of the case, 
then the period for conciliation is up to three months, if the spouses have not agreed on the legal 
consequences of the divorce. , the reconciliation period is up to six months. If the couple does not 

                                                 
11Vatras V.A. Codification of the latest family law: history and the present. University Scientific Notes, 
2016. № 58, P. 36-37. 
12Katharina Boele-Woelki, Frédérique Ferrand, Cristina González-Beilfuss, Maarit Jänterä-Jareborg, 
Nigel Lowe, Dieter Martiny, Velina Todorova. Principles of European Family Law Regarding Property, 
Maintenance and Succession Rights of Couples in de facto Unions. 2019. 282 p. 
13 Boele-Woelki, K., 2005. The principles of European family law: its aims and prospects. Utrecht Law 
Review, 1(2), pp. 164. DOI: http://doi.org/10.18352/ulr.13 
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have children under the age of sixteen and they have not agreed to the legal consequences of the 
divorce provided for in Article 112-1, paragraphs 2 and 2, a three-month term of conciliation shall be 
set. A reconciliation period shall not be established if the spousal residence regime of at least six 
months has been established prior to divorce, as well as if the spouses do not have children under 16 
and have agreed to the legal effects of divorce provided for in subparagraphs (c) and (c). h. Article 
112-1, Part 2". 

Although the 1:8 Principle of Divorce and Retention of the Commission on European Family 
Law states that divorce without the consent of one spouse should be allowed, if their relationship 
actually ended more than one year. Article 112 of the Family Code of Ukraine is more liberal, and 
involves the dissolution of marriage without any preconditions, but only on the ground that it would be 
established that the further cohabitation of the spouses and the preservation of the marriage would 
be contrary to the interests of one of them, to the interests of their children. 

Chapter 9 of the Family Code of Ukraine generally complies with the principles of divorce and 
retention of the European Family Law Commission. However, unlike the Family Code of Ukraine, the 
principles of European family law do not limit the right to alimony by such a condition as the inability 
of one spouse to work and pay alimony. The CEFL principles establish that in determining the alimony 
in favor of one of the former spouses, the following must be taken into account: the need for one of 
the spouses in the maintenance and the ability of the other former spouse to provide such 
maintenance; ability, age and health; performing childcare by one of the spouses; distribution of 
responsibilities during marriage; duration of marriage; standard of living during marriage; the presence 
of a new marriage or long-term relationship. In our opinion, the family law of Ukraine should be 
supplemented by the missing criteria. 

European Family Law Principles on Parental Obligations of the European Family Law 
Commission aims to ensure the well-being of the child, and in this connection, Art. 7 of the Family 
Code of Ukraine should be supplemented by such a general principle as the welfare of the child. In 
addition, the family law of Ukraine should be supplemented by the principles of the autonomy of the 
child (according to which the right of the child to act independently in accordance with the level of 
development of its abilities and taking into account needs), protection of the interests of the child in 
the conflict of his interests with the interests of the parents (children should not be discriminated 
against on grounds such as gender, race, skin color, language, religion, political or other beliefs, 
national, ethnic or social background, sexual orientation, disability, property status, istse birth, etc.).  

In order to align family law with the principle of 3:21, Article 160 of the Family Code of Ukraine 
must be supplemented by the rule that: “The parent of the child with whom the child resides must 
inform the other of the parent in advance about the change of the place of residence of the child. In 
the event of a dispute about the change of the child's place of residence, each parent may apply to a 
guardianship or court authority”. The second paragraph of Part 1 of Art. 161 of the Family Code of 
Ukraine redrafted in the following way: "In resolving the dispute over the place of residence of the 
minor child the following circumstances are taken into account: the attitude of the parents to the 
fulfillment of their parental responsibilities, the personal commitment of the child to each of them, the 
child's age, the child's opinion, his state of health, parent’s living conditions, geographical distance 
and remoteness, other significant circumstances.". 

In order to comply with the Principle 3:22 Article 177 of the Family Code ofUkraine, the second 
sentence of paragraph 1 must be redrafted in the following way:“Parents are obliged with due care 
secure saving and increase the value of theproperty of the child, use it in the best interests of a child”. 
The provision of Article178 of the Family code of Ukraine on the use of the income from the property 
of thechild is in line with European principles of family law. 

The family law of Ukraine is in line with the European principles of family law to guarantee the 
right of the child to contact his parents and other relatives (principles 3:25 - 3:28), as well as to deprive 
and restore parental rights.  

However, the Family Code of Ukraine does not contain rules on alternative dispute resolution 
(eg mediation), with the principle of 3:36 establishing an alternative dispute resolution (in all disputes 
concerning parental responsibilities, alternative dispute resolution mechanisms should be available). 
A similar norm should be provided in the family law of Ukraine. 

In addition, the principle of 3:38 “Appointing a Special Representative for a Child” is important, 
and in our view, it should also be enshrined in family law, namely: a conflict of interest between the 
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child and the parents, or the risk of the child's well-being, the court appoints a special representative 
for the child."  

The family law of Ukraine is in line with such European principles of family law as equality, 
recognition of full legal capacity for each spouse, participation of each spouse in meeting the needs 
of the family according to his (her) abilities (includes not only financial contribution, but also 
housekeeping, raising children), concluding a contract on family property with the consent of another 
spouse, freedom to conclude contracts between spouses on their property, etc. 

At the same time, the legislation of Ukraine does not contain provisions on the protection of 
the right to use by one of the spouses of the house or flat which is rented by another spouse in the 
case of divorce. According to the principles developed by the CEFL, if a family lease is contracted by 
one spouse, then both spouses are entitled to it, and one spouse cannot, without the consent of the 
other, terminate or modify the lease. The landlord is required to notify both spouses of the termination 
of the lease. In our opinion, similar provisions should be enshrined in the legislation of Ukraine. 

Аccording to the principle of 4:8, each spouse is obliged to inform the other about their income 
and debts. The Family Code of Ukraine also needs to be supplemented by a provision that establishes 
such a duty. 

With respect to the property of each spouse and joint ownership, Chapters 7 and 8 of the 
Family Code of Ukraine generally comply with the principles of European family law developed by 
CEFL, except for the attribution of things for professional pursuits to joint joint ownership. When 
reforming the legislation in order to adapt it to the European principles, provision should be made for 
assigning things for professional activities to the property of one of the spouses.  

Principle 4:21 states that one spouse's debt is his personal debt. Personal debts include debts 
that: arose before marriage; related to gifts received, inheritance; related to personal property; 
personal debts; incurred without the necessary consent of the other spouse. Debts that have arisen 
for the satisfaction of the needs of the family and which are not classified as personal debts are 
common debts. Personal debts may be recovered from the personal property of one of the spouses. 
In the event of debt in connection with the commission of an offense or crime, their value may be 
recovered from half of the joint property if personal property is not sufficient. In our opinion, the same 
rules should be set in the Family Code of Ukraine. 

In August 2019, the Commission on European Family Law promulgated the Fifth Group of 
Principles on the Ownership, Retention and Succession of Couples in de-facto unions.14 Based on an 
analysis of these principles, we have come to the 20 conclusion that, in general, the legal bases for 
the relationships of persons who are in de-facto family relations are in line with the principles 
developed by the Commission on European Family Law. 

However, it is easy to see the difference in the terminology, the Commission proposes the 
terms "actual union" (which means two people living together as a couple and having a strong 
relationship), "qualified factual union" (when the persons are in actual relations at least five years or 
have a common child) and a "partner" (a person living in an actual union). The Family Code of Ukraine 
does not use the term "actual marital relations" or "actual marital relations", but only in Article 74 
establishes "the right to property of women and men who live in the same family but are not married 
to each other or to any other marriage." In the scholar literature, the terms "actual marriage relations", 
"actual marriage".15 Іn legal practice the following term is found: "actual marital relationship". Thus, 
after the words "one family" in Article 74 of the Family Code of Ukraine, it is worth adding words "in 
actual union" in order to bring this norm to European standards. 
 

4 CONCLUSIONS 

The analysis showed that the unification of family law in Europe occurs not only as a result of 
the adoption of EU Council regulations, ECtHR practices, but also of the activities of the Commission 
on European Family Law on the unification of principles. We are convinced that in the context of the 
recodification of the Civil Code of Ukraine there is no reason to claim that the Family Code is being 

                                                 
14Katharina Boele-Woelki, Frédérique Ferrand, Cristina González-Beilfuss, Maarit Jänterä-Jareborg, 
Nigel Lowe, Dieter Martiny, Velina Todorova. Principles of European Family Law Regarding Property, 
Maintenance and Succession Rights of Couples in de facto Unions. 2019. 282 p. 
15Safonchyk O.I. Some issues of legal regulation of the relationship of "actual spouse" in relation to 
mutual maintenance. Aktualʹni problemyderzhavy i prava. 2010. р. 199-204. 
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decoded. At the same time, the conducted research shows the need for conceptual modernization of 
the Family Code of Ukraine in the context of European integration processes, including through a 
number of changes. 
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SAME-SEX FAMILIES IN THE EUROPEAN COURT OF HUMAN 
RIGHTS CASE LAW 
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Abstract. In our times, attitudes towards moral values lead to more liberalized positions on the roles 

of men and women and relationships between them. Moral and emotional autonomy and intimacy are 
the leading levers in such relationships, and values are shifted for the benefit of the individual, not the 
family, the personal interests, not the social order. One of these modernized forms of family has 
become a same-sex family, which raises the question of why similar relationships fall under the 
category of marital for heterosexual couples and continue to remain private for homosexual ones. 
 
Key words: human rights, case law, sexual orientation, same-sex marriage, European Court of 

Human Rights. 
 
The case law of the European Court of Human Rights (hereinafter referred to as Court), the 

Inter-American Court of Human Rights, and the African Court of Human and Peoples' Rights, 
recognizes the universal right to family life for sexual minorities. ECHR case law disclose the 
aforementioned rights and opportunities in the widest manner, but at the same time, the questions still 
outweigh the answers. In addition, the Court does not rush to the conclusion, often in the most 
controversial (and therefore important) parts of the right to family life in the context of sexual 
orientation, while choosing a neutral position. 

The first attempts to protect their mutual rights through the Strasbourg Court were made by 
same-sex couples back in the mid-1980s. Since then, the position of the court has gradually changed 
and modernized towards the adoption and recognition of family LGB rights. In this context, it is 
possible to distinguish three stages of the ECHR's position towards same-sex families. In the first 
stage, the rights of same-sex de-facto couples were acknowledged as part of the right to respect for 
private life and not recognized as family life. In the second stage, the Court’s case-law begins to 
enshrine certain civil and social rights between the same-sex partners, while still not including such 
relationships into the measures of the right to respect for family life, but without insisting that they are 
covered by the right to privacy. In the third and final stage, the ECHR unambiguously enshrined 
equality between same-sex and different-sex couples in their right to respect for family life, and 
recognized the right to same-sex union. Let's go into each step in more detail. 

Even the right to family life by itself for same-sex couples has been recognized by the Court 
over the years. At the stage of the first appeals to the ECHR on sexual orientation rights dating from 
the 1980s, the complaints concerned not only the possibility of a single-sex union, but a number of 
property mutual rights between de facto partners. Same-sex relationships were perceived by this 
international instance as part of the right to respect for private life, perceiving family life as the 
exclusive right of different-sex couples. 

The first case took place back in 1986 and concerned a gay couple who had been living 
together in a cohabitation for a long time. After the death of one of the cohabitants, the other claimed 
the right to that accommodation on the basis of “civil marriage”. The Court then concluded that stable 
homosexual relationships between two men do not relate to the right to respect for family life and are 
defined as a private life. Another similar statement was made in 10 years against Germany. 

In both cases (as also in some of the following ones), the Court emphasized that such 
relationships were not part of the right to respect for family life, but private life.1 In its decision in Mata 
Esteves v. Spain (2001), it argues that public morality in relation to family values is a legitimate aim 

                                                 
1 S v. the United Kingdom, European Court of Human Rights Decision #11716/85 from 14.05.1986, 
URL: http://hudoc.echr.coe.int/eng?i=001-596 
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to restrict the rights of same-sex couples, which also complies with the principle of proportionality in a 
democratic society.2 

The changes came together with the millennium, which also can be marked as a beginning of 
a second stage in ECHR same-sex families case law. And in 2003, in a case Karner v. Austria, for the 
first time, ECHR made a positive decision in a similar circumstances of the case. Specifically, The 
Court stated, that same-sex couples should have some mutual rights and obligations and enshrined 
the right to inherit the apartment of the deceased by his same-sex partner. 

It also significantly clamed, that despite of the fact that the Court still does not define same-
sex relationships as “family life”, it can no longer be considered as fallen under the notion “private life” 
either in a frame of Convention’s Article 8, and qualified it as the "right to respect for home".3 

In this and some following judgments, the Court has pointed out that public morality and the 
protection of the family can be considered as a legitimate aim that can lead to unequal treatment. 
However, the state must take into account the development of society and changes in perceptions of 
relationships, including the fact that there cannot be only one right way of private or family life. 
Therefore, it remains doubtful that in these circumstances such a difference would be proportional.4 

By this decision, not only the Court had set new standards of LGB family rights understanding. 
But it also initiated a tendency for the inclusion and promotion of sexual minority rights, which was 
reflected in a number of subsequent litigations, such as Kozak v. Poland (2010), P.B. and J.S. v. 
Austria (2010), Schalk and Kopf v. Austria (2010). 

Thus, in the case of P.B. and J.S. v. Austria of 2010, the court affirms the right to be included 
to the insurance of same-sex de-facto life partner. And, more importantly, it finally fixed the equality 
in the right to family life for same-sex and different-sex couples, considering it artificial to maintain the 
view that, in contrast to a different-sex couple, a same-sex couple cannot enjoy “family life” for the 
purposes of Article 8. Consequently the relationship of the applicants, a cohabiting same-sex couple 
living in a stable de facto partnership, falls within the notion of “family life”, just as the relationship of 
a different-sex couple in the same situation would.5 

On the other hand, the right to same-sex unions still remained insecure according to ECHR’ 
position, which was clarified in its decision on Schalk and Kopf v. Austria in 2010. It took another 5 
years for the Court to finally recognize such legal framework.  

In 2015, Oliari and others v. Italy became a crucial case in this scope and started the 
countdown of the third period in the issue discussed. The Court held in its judgment, that inability of a 
same-sex couple to legally secure their union was a violation of Article 8 of the Convention about the 
right to respect for private and family life. The Court came to this conclusion on the basis that, unlike 
Schalk and Kopf v. Austria, in 2010, which had a negative decision on similar circumstances, at the 
time of the 2015 trial against Italy, a minority of Council of Europe members remained those who did 
not yet have a legitimate form of consolidating same-sex alliances. In addition, the Court argued that 
the Italian Constitutional Court had repeatedly emphasized the need for appropriate amendments to 
Italian family law in its assertions in other cases, and that in Italy there were statistically many gay 
couples living openly together. “Due to the lack of the purpose of protecting the public interest by the 
Italian authorities, as a prerequisite for balancing the applicants' important interests, in the light of the 
findings of the national courts, which have remained unclear, the Italian Government has exceeded 
the limits of its own competence and failed to fulfill its positive obligation for the recognition and 
protection of a single-sex union. This violates Article 8 of the Convention (§ 185)”.6 

Later, in 2017, The boundaries of the right to same-sex union were extended by Court’s 
judgment in Orlandi and Others v. Italy case, which concerned six Italian couples that married abroad 

                                                 
2 Mata Estevas v. Spain, European Court of Human Rights Decision #56501/00 from 10.05.2001, 
URL:  https://swarb.co.uk/mata-estevez-v-spain-echr-10-may-2001/ 
3 Karner v. Austria, European Court of Human Rights Judgment #40016/98 from 24.07.2003, URL: 
http://hudoc.echr.coe.int/eng?i=001-61263 
4 Mata Estevez v. Spain, European Court of Human Rights Judgment #56501/00 from 10.05.2001, 
URL: :  https://swarb.co.uk/mata-estevez-v-spain-echr-10-may-2001/ 
5 P.B. and J.S. v. Austria, European Court of Human Rights Judgment #18984/02 from 22.07.2010, 
URL: http://hudoc.echr.coe.int/eng?i=001-100042 
6 Oliari and others v. Italy, European Court of Human Rights Judgment #18766/11 36030/11 from 
2015, URL: http://hudoc.echr.coe.int/eng?i=001-156265 

https://swarb.co.uk/mata-estevez-v-spain-echr-10-may-2001/
https://swarb.co.uk/mata-estevez-v-spain-echr-10-may-2001/
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(Canada, USA, Netherlands), and were refused in recognition as married ones after their return to 
Italy.7 

Worth mentioning are the decisions in cases Pajić v. Croatia and Taddeucci and McCall v. Italy 
of 2016 concerning same-sex couple residence permit, in both of which the breach of Articles 8 and 
14 of the Convention were found. In the first case, under domestic law, there was the possibility of 
granting a residence permit for foreigners in order to bring families together for same-sex couples. 
Therefore, the refusal of such permission without the existing grounds for the same-sex family 
exposes it to unequal treatment.8 

In the case of Taddeucci and McCall v. Italy, national law provided for a family residence permit 
only for married couples. A significant factor in the case was the lack of a same-sex union legislation 
in Italy at that time. Thus, the court found that the refusal to provide a residence permit for applicants 
on the basis of family ties was unlawful discrimination. In the applicants' situation, the gay couple 
could not be considered as being compared to the unmarried heterosexual couple. As they could not 
marry and, at that time, could not otherwise legalize their relationship in Italy, they could not be 
classified as spouses under national law. A restrictive interpretation of the concept of "family member" 
for homosexual couples was an insurmountable obstacle for granting a family residence permit. Such 
a limited interpretation of the term "family member" as applied to the second applicant did not take 
into account the applicants' personal situation and, in particular, their inability to obtain a form of legal 
recognition of their relationship in Italy. Therefore, by deciding to treat homosexual couples in the 
same way as non-married heterosexual couples, Italy violated the applicants' right to non-
discrimination on the basis of sexual orientation in the enjoyment of the right to family life.9 

Despite the Court’s recognition of same-sex unions, the issue of same-sex marriage on the 
other hand, continues to remain controversial, debatable and question marked in both – ECHR 
practice and in international law science. Nonetheless, the problematic of same-sex family life and 
marriage interrelation has been relevant for more than ten years by now.  

The ECHR, in its current practice, has raised the issue of interpreting the right to marriage for 
persons of the same sex, but does not give any clarity to its position.  

For example, in the case of Rees v. The United Kingdom, in so far as it concerns Article 12 of 
the Convention, did not find a violation of the ECHR because: "the traditional concept of marriage is 
based on an alliance between persons of the opposite biological sex". This argument is almost literally 
duplicated in other similar decisions.  

In the case of Schalk and Kopf v. Austria, and in some of the following, the ECHR does not 
impose on Council of Europe member states the obligation to legalize same-sex marriage, citing 
arguments such as the lack of consensus on this issue among European countries, the significant 
dependence of the institution of marriage on deep-rooted social and cultural preconditions within a 
particular society, and so questions of this nature should be left to the discretion of the national 
authorities, as they are more aware of such features and traditions. Therefore, the Court notes that 
Article 12 on the right to marry, based on traditional family values, cannot be applied to same-sex 
marriage. Such studies do not make any clear conclusions regarding gay marriage institution. They 
merely mean that, in the Court's view, the right to marriage should not, in all possible cases, be strictly 
applied only to a different-sex union. 

However, despite the absence of any direct bans in the Court’s established case-law, it 
practically means that Article 12 secures the fundamental right of strictly a man and a woman to marry 
and to found a family. That is why it is not applicable to the same-sex couples, whose unions can be 
understood only as a part of the right to respect for family life, measured by Article 8.  

However, there are several refinements that can be made here.  
Firstly, the Court has already departed from its case law and understanding Article 12 as an 

exclusive right of man and woman for marriage. The brightest example – is the case of Christine 

                                                 
7 Orlandi and Others v. Italy, European Court of Human Rights Judgment #26431/12 26742/12 
44057/12 … from 14.12.2017, URL: http://hudoc.echr.coe.int/eng?i=001-179547 
8 Pajić v. Croatia European Court of Human Rights Judgment #47082/12 from 29.03.2016, URL: 
file:///C:/Users/victo/Downloads/Judgments%20of%2029.03.16.pdf 
9 Taddeucci and McCall v. Italy European Court of Human Rights Judgment #51362/09 from 2016, 
URL: file:///C:/Users/victo/Downloads/002-151.pdf 

file:///C:/Users/victo/Downloads/Judgments%20of%2029.03.16.pdf
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Goodwin v. The United Kingdom of 2002 that concerned a post-operative transsexual’s right for 
marriage and was favored by the Court. 10 

The Court pointed out in this case, that the terms used by Article 12 which referred to the right 
of a man and woman to marry no longer had to be understood as determining gender by purely 
biological criteria. In that context, the Court noted that there had been major social changes in the 
institution of marriage since the adoption of the Convention.  

If that is so, then why, purely hypothetically, some other liberal major social changes in the 
institution of marriage wouldn’t be considered?  

Secondly, it is widespread practice for the Court to indicate, that if the wording of Article 12 
includes terms “man and woman”, against the background of all the other articles of the Convention, 
where impersonal prepositions of “all”, “everyone” or “nobody” are used, than probably it is not 
accidentally. Perhaps this is how the authors tried to emphasize the sanctity and traditional value of 
marriage as the union of exclusively heterogeneous nature.  

But if to go back in time to the moment when the text of the Convention was created, the one 
can establish, that the original version of Article 12, before its wording was amended and reduced 
three times, sounded pretty different from the current one. The reference to the terminology “right of 
man and woman” was used in the context of “free will of man and woman”. Such a wording was 
intended to protect the right of women, not just men, to marry at their own accord. Because at that 
time, there was highly widespread practice to “marry off” women and girls without their free consent.  

It is undeniable fact, that the authors of the Convention wanted its articles to be progressive 
and liberal. The question is, at the time when same-sex relationships were criminalizes through all 
over the Europe, and one couldn’t possibly even think of using words “same-sex” and “marriage” in 
one sentence, how progressive and liberal convention creators actually managed to become to predict 
the current same-sex marriage problem? 

Finally, it is easy to notice the crucial changes in Courts attitude toward same-sex families over 
time. The main argument for the Court to revise its position about the most controversial issues has 
been the fact whether or not there’s a consensus in this issue between the majority of CoE Member-
States. Till the period of 2020, there will be almost two dozen CoE countries that would have legislated 
in favor of same-sex marriages recognition and the continuing international movement towards such 
legal amendments grows.  

In the light of these circumstances, it can be assumed that one day the case law of the Court 
will very likely be supplemented with the right to same-sex marriage.  

To sum up, it should be said, that the existing ECHR judgments indicate the gradual, albeit 
slow, inclusion of same-sex families and its current case law disclose the rights of such families quite 
widely. But at the same time, the questions still outweigh the answers. And the Court does not rush 
to the conclusions, often in the most controversial (and therefore important) parts of the right to family 
life in the context of sexual orientation, while choosing a neutral position.  
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THE POSITION OF THE BIOLOGICAL FATHER OF A CHILD IN 
THE CONTEXT OF PATERNITY DETERMINATION1 
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Abstract: Authors of the submitted contribution analyse the legal regulation of paternity determination 

with regard to the specific position of the biological father, who might often seem defenceless against 
the legal father. It analyses not only the legal text of the Slovak Family Act, but also the impact of the 
legal regulation on the practical aspects of seemingly limited legal remedies of the biological father. 
In that context, the contribution further elaborates on the case law of the European Court of Human 
Rights and the case law of the Slovak and Czech courts, which, as follows from the text below, plays 
an important role in the interpretation of the pertinent rights of the biological father. 
 
Key words: paternity determination, biological father, legal father, Family Act, European Court of 

Human Rights 
 
 
1 INTRODUCTION 

Paternity determination establishes the biological father of a child as the legal father. When a 
child is born to unmarried parents, the child has a biological father but does not have a legal father. 
The biological father has no rights or responsibilities to the child unless and until paternity is 
determined. Once paternity is established, the biological father is recognized as the legal father, and 
the child has the same legal rights as a child born to married parents.  

Disputes ordinarily arise where there is a request for child support or contact. Especially 
intriguing might be the case, when a putative, or rather a potential father has been claiming: 

a)  he has been the biological father of the child,  
b)  he was present during the childbirth, and 
c)  he had a text conversation with the mother of the child, where it was suggested he had 

been the true father.2  
Yet, in the meantime, the mother of the child and her current boyfriend concluded affirmative 

declaration of paternity, following which it was only the mother, her boyfriend (or rather the actual legal 
father) and the child, who were entitled to file a motion for denial of paternity under Sec. 91 of the Act 
No. 36/2005 Coll. Family Act, as amended (hereinafter referred to as the “Family Act”). Nonetheless, 
the putative, biological father could not file this motion for denial of paternity. 

Therefore, the following questions arise: 
1.  Does a putative or rather a biological father actually have any means to reverse the 

decision affirming the paternity of a legal father? 
2.  How should the conflict between a legal and a biological father be treated by the courts? 
3.  Is the pertinent Slovak regulation in compliance with the Convention for the Protection of 

Human Rights and Fundamental Freedoms (hereinafter referred to as the “Convention”) or 
other European standards? 

With regard to these questions, we shall break down the relevant legal regulation. 

                                                 
1 This paper is an output task performed within the Grant of Comenius University No. UK/226/2019 
entitled "Appeal in the Civil Proceedings and its Impact on Efficiency of Legal Framework" granted on 
24 April 2019. 
2 Decision of the Supreme Court of the Slovak Republic dated 31 October 2017, Ref. No. 6 Cdo 
224/2016 (R 68/2018).  



_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

34 

2 LEGISLATION ON PATERNITY DETERMINATION UNDER THE PROVISIONS OF THE 
FAMILY ACT 

In order to determine the paternity under the Slovak law, it is primarily important to know the 
mother of a child. In that way, the Slovak legal regulation has implemented the Roman-law principle 
"Mater semper certa est, pater semper incertus est", under which the mother is always certain, 

whereas the father is always uncertain. The mother of a child is the woman, who gave birth to a child 
(Sec. 82 par. 1 of the Family Act). Once the motherhood has been determined, the paternity of a child 
can be derived and determined based on three rebuttable presumptions. Since the order of the 
rebuttable presumptions is strictly set, any further presumption arises only if the previous one has not 
been applied or refuted. 

The first presumption links the paternity to the mother's husband. It shall apply ex lege if the 
child is born in the period between the date of the marriage and the 300th day following the termination 
of the marriage or its annulment (Sec. 85 par. 1 of the Family Act). 

The second presumption links the paternity to the man, who has, together with the mother, 
formally declared to the registry office or to the court that he is the father of the child together with the 
mother (Sec. 91 par. 1 of the Family Act). 

The third presumption links the paternity to the man, who had an intercourse with the child's 
mother not earlier than 180 days before and not later than 300 days after the date of the child's birth, 
unless his paternity has been precluded by serious circumstances (Sec. 94 par. 2 of the Family Act). 
On the basis of the third presumption, only the court is entitled to decide on the determination of 
paternity, at the request of a child, mother or man claiming to be the father. 

3 LOCUS STANDI (THE RIGHT TO FILE A MOTION) FOR BRINGING PATERNITY 
CLAIMS 

The way paternity was determined affects also the ways of its denial.  
In the case of paternity determined on the basis of the first presumption, paternity may be 

denied by the spouse within three years from the date, on which he became aware of the facts giving 
reasonable doubts to the fact that he has been the father of the child born to his legal wife (Sec. 86 
par. 1 of the Family Act). A mother may deny as well that her husband is the child's father within three 
years from the date of the child's birth (Sec. 88 par. 2 of the Family Act). 

Where the paternity has been established on the basis of the second presumption, the mother 
and legal father of the child shall be entitled to deny paternity within the (same) period of three years 
from the date of its determination (Sec. 93 par. 1 of the Family Act). 

Lastly, where the paternity has been established on the basis of the third presumption, that is 
on the basis of the court trial, the Family Act does not provide for the possibility of filing a motion for 
denial of paternity, since the trial itself should prove or disprove the paternity. 

In addition to these subjects, the child is also entitled to deny paternity. The child must, first of 
all, file a motion for admissibility of the paternity denial. The child is entitled to submit the motion for 
denial of paternity only after the court's final decision on admissibility has been valid. The Family Act 
requires under its Sec. 96 three basic preconditions for filing a motion for admissibility of denial of 
paternity. The first precondition requires the parents' right to file a motion for denial of paternity to 
have expired. The second precondition requires that the motion complies with the interests of the 
child, and lastly, at least one of the parents must be alive. If the court considers that the above 
preconditions are fulfilled, it shall grant the child a right to file a motion for denial of paternity. While 
the parents' right to file a motion for denial of paternity has not expired yet, a motion for denial of 
paternity by one of the legal parents is sufficient and it is not necessary to examine whether it complies 
with the interest of the child. After the expiry of the statutory period for filing a motion for denial of 
paternity, the child's interest in denial of paternity is rather decisive. Therefore, it can be concluded 
that for the criterion of whether or not the denial of paternity is in the interests of the child, it is 
necessary to examine and correctly evaluate the relationship between the legal father and the child. 
Special regard is given to the question, whether the denial of paternity would disrupt the trouble-free 
and harmonious relationship of the child and the legal father.3 

                                                 
3 Decision of the Constitutional Court of the Slovak Republic dated 29 September 2009, Ref. No. II. ÚS 
320/09. 
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All in all, only the designated father, mother and child themselves are entitled to deny paternity 
under the Family Act. The man, who claims to be a child's biological father is not recognized by the 
law. 

 
4 BIOLOGICAL VS. LEGAL PATERNITY AND THE RIGHT OF THE CHILD TO KNOW HIS 

OR HER ORIGIN 

Relationships are the most natural expression of human identity and law in a democratic and 
free society must respect their existence. The meaning and nature of family relationships and family 
life is not primarily legal, the law merely confers protection on their real existence. That protection 
cannot then be ensured solely by the obligation to refrain from certain interference by the public 
authorities. At the same time, the state is obliged to adopt a legal regulation that would guarantee a 
legal recognition of family relationships and at the same time define their content both in relations 
between family members and towards third parties.4 

The legal definition of a family should primarily reflect the existence of biological relationships. 
This implies that legal paternity should correspond to true biological paternity. This requirement is also 
reflected in the child's father's subjective right to have his biological paternity respected by the public 
authorities. This also corresponds to the right of the child to know his/her biological parents, which is 
expressly stipulated in the provision of Art. 7 par. 1 of the Convention on the Rights of the Child. 
Determination of paternity solely on the basis of a legal presumption, without sufficient legal means 
to challenge the resulted determination of legal paternity if it does not correspond to biological 
paternity, may in certain circumstances constitute a violation of the child's right to know its origin. This 
does not mean, however, that the duration of a legal paternity, which does not reflect a biological 
reality, equals to a violation of the fundamental right of the legal father to private and family life by the 
public authorities. It is necessary to take into account whether there has been an interest of the child 
in the existence of such a relationship, as well as whether the legal father knew or could have known 
that he has not been a biological father, and whether he has had the possibility to seek denial of 
paternity and, lastly, whether he actually sought it in case he had that possibility.5 

However, any discrepancy between a legal and biological paternity can significantly affect the 
private sphere of the legal father. Such an intervention is of particular intensity if, despite the good 
faith of a legal father about his biological paternity at the time of acquisition of his paternity status, the 
legal father is still obliged to fulfil his parental rights and obligations under the applicable law, even 
after the discrepancy has been established. The state of discrepancy between the legal and biological 
paternity also affects the child itself, e.g. in his/her right to know his/her biological parents, and also 
conflicts with the rights of the biological father of the child, who seeks to achieve the status of legal 
father, as well as the rights of the mother of the child.6 

In this respect, we refer to the European Court of Human Rights' (hereinafter referred to as the 
“ECHR”) decision in case of Paulík v. Slovak Republic7, under which if the actual status (biological 
paternity) is contrary to a legal status (legal paternity) determined on a presumption and at the same 
time there is a conflict between the rights of the individual guaranteed by the Convention, the legal 
regulation should provide for the possibility to remedy such undesirable (unlawful) situation. 

In general, according to the case-law of the ECHR, an individual has, in principle, a very serious 
interest in determining his/her ancestors and thus his/her identity.8 Therefore each Member State 
should always consider in its legal system any conflicting interests.9 Following that, in matters of 

                                                 
4 Decision of the Constitutional Court of the Czech Republic dated 8 July 2010, Ref. No. PL. ÚS 
15/2009. 
5 Ibid. 
6 Decision of the Constitutional Court of the Slovak Republic dated 20 April 2011, Ref. No. PL. ÚS 
1/2010. 
7 Similarly see e.g. decision of the European Court of Human Rights dated 7 June 2018 in case of 
Novotný v. the Czech Republic (Application No. 16314/13). 
8 Decision of the European Court of Human Rights dated 13 July 2006 in case of Jäggi v. Switzerland 
(Application No. 58757/00). 
9 Decision of the European Court of Human Rights dated 5 May 2009 in case of Garcia v. Spain 
(Application No. 21046/07). 
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paternity determination there is a confrontation of legal fiction with reality. Paternity is often determined 
on the basis of a legal presumption that is irrefutable after some time. 

ECHR recognizes, in principle, that the legal certainty and interest of the child is a legitimate 
reason to limit the possibility of denying or establishing paternity.10 In any event, ECHR shall seek a 
fair balance between the conflicting rights. This will normally not be the case if the national legislation 
is rigid and does not take into account the specific nature (circumstances) of the case.11 The existence 
of discretion authority is not necessarily a problem. However, some of the limits of this discretion must 
be enshrined in the legislation and, moreover, when assessing whether to exercise this power, the 
authorities must consider all the conflicting interests in question and also the particularities of the case 
and justify their decision completely from that point of view. In the view of ECHR, it is not possible for 
states to enact legislation, under which the legal presumptions might disregard the biological reality, 
regardless of the facts of the case or the wishes of the involved subjects. Persons interested in 
knowing their ancestors have an interest protected by the Convention consisting in the right to obtain 
information essential to ascertaining important aspects of their personal identity. On the other hand, 
there is a general interest in the stability of the legal relationship established before the court (as 
regards paternity determination on the basis of a third presumption), as well as the rights of third 
parties and often the child's interest. However, these rights need to be balanced and a fair balance 
shall be found. According to ECHR, the lack of flexibility of national legislation, which does not allow 
the individual circumstances of the case to be taken into account, constitutes a ground for infringement 
of Art. 8 of the Convention.12 

In principle, some ECHR decisions show that, after the expiry of the statutory period for denying 
paternity, the child's interests in maintaining the established family ties outweigh the interests of the 
biological father in bringing the legal situation into line with biological reality. In particular, ECHR 
proceeds under this rule where it is established that the complainants have not used legal means of 
denying paternity within the statutory period for subjective reasons and therefore there has not been 
any breach of Art. 8 of the Convention. That is the case, when the alleged father knew from the very 
moment he became aware of the child's birth, that he was not the father or had doubts about paternity, 
but did not avail himself of the possibility of denying paternity within the prescribed period.13 

However, ECHR assessed the situation differently in cases, where the complainants were not 
aware of the facts on the basis of which they could successfully deny paternity within the statutory 
period. The father had no reason to doubt the paternity and he found out the facts suggesting that he 
was not the father of the child only after the expiry of the statutory period and consequently did not 
have or never had an effective remedy for denying paternity. In those cases, ECHR stated that a 
breach of Art. 8 of the Convention occurred. According to ECHR, in such cases, Art. 8 of the 
Convention generally implies that biological and social realities outweigh the legal presumptions and 
even though the child's interest in preserving the legal reality plays a role, it is not a priority one.14 

                                                 
10 Decision of the European Court of Human Rights dated 28 November 1984 in case of 
Rasmussen v. Denmark (Application No. 8777/79). 
11 Cf. e.g. decision of the European Court of Human Rights dated 18 May 2006 in case of 
Róźański v. Poland (Application No. 55339/00) or decision of the European Court of Human Rights 
dated 10 October 2006 in case of Paulík v. the Slovak Republic (Application No. 10699/05). 
12 Decision of the European Court of Human Rights dated 10 October 2006 in case of Paulík v. the 
Slovak Republic (Application No. 10699/05). 
13 Decision of the European Court of Human Rights dated 28 November 1984 in case of 
Rasmussen v. Denmark (Application No. 8777/79), decision of the European Court of Human Rights 
dated 19 October 1999 in case of Yildirim v. Austria (Application No. 34308/96) and decision of the 
European Court of Human Rights dated 8 January 2007 in case of Kňákal v. the Czech Republic 
(Application No. 39277/06). 
14 For the sake of comprehensiveness, see to that effect decision of the European Court of Human 
Rights dated 27 October 1994 in case of Kroon and others v. the Netherlands (Application 
No. 18535/91), decision of the European Court of Human Rights dated 24 November 2005 in case of 
Shofman v. Russia (Application No. 74826/01), decision of the European Court of Human Rights 
dated 12 January 2006 in case of Mizzi v. Malta (Application No. 26111/02), decision of the European 
Court of Human Rights dated 18 May 2006 in case of Róźański v. Poland (Application No. 55339/00), 
decision of the European Court of Human Rights dated 10 October 2006 in case of Paulík v. the 
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5 WAYS OF DEALING WITH STRICT (“INSUFFICIENT”) LEGISLATION  

The Supreme Court of the Slovak Republic states that the reasons, for which a putative 
(potential) father does not have a direct statutory possibility to deny paternity (e.g. determined on the 
basis of an affirmative statement), should be sought in the substantive regulation of parental relations 
(parent-child relations). This is based on the fact that, as a rule, third parties do not have the capacity 
to challenge the relationships between the mother, the child and the legal father, unless the parties 
themselves (the mother, the child or the legal father) challenge their relationships. In such a case, the 
conflict of a legal certainty established by the legal presumption and the right to private life, which 
arises between the legal father and the biological father, cannot be excluded. However, this needs to 
be resolved with a fair balance, in which the interests of the child must be considered. The question 
of "the best interests of the child" is the key one to resolve a conflict of the rights. In the view of the 
Supreme Court, this conflict is directly addressed by the legal regulation, which: 

a) allows the alleged father to have a paternity dispute (under the third presumption of 
paternity), unless the child already has a designated father, and which 

b) allows the child to file a motion without the statutory period in accordance with Sec. 96 
par. 1 of the Family Act.  

If the legal regulation granted the putative, alleged father automatically (without any further 
preconditions) the right to deny paternity of the legal father, it would undoubtedly lead to the breach 
of principle of the best interest of the child, since the commencement of proceedings would be solely 
at the petitioner's discretion. This could eventually further lead to the breach of calm and safe social 
status of the child. Preferring the putative father's right to privacy resulting in the possibility of initiating 
a dispute over denial of paternity against a legal father could lead to the breach of the child's rights. 
In order to preserve and protect the best interest of the child, the legal regulation allows the child to 
initiate the process of denying paternity without a statutory period (Sec. 96 par. 1 of the Family Act).15 

Although we can mostly agree with the above-mentioned legal opinion of the Supreme Court, 
we believe that the courts should always consider individual circumstances with regard to the interests 
of the child and the fundamental rights provided for in Art. 8 of ECHR and Art. 3 and 7 of Convention 
on the Rights of the Child and Art. 19 of the Constitution of the Slovak Republic, when deciding on 
matters of paternity determination. In our opinion, in certain cases it is in the interest of a public order 
to allow the biological father for the possibility of filing a motion for denial of paternity. Especially so if 
the designated legal father has not yet filed the motion for a denial of paternity and the harmonization 
of a biological reality with a legal reality is just getting into a further delay. 
 
6 CONCLUSION 

If the situation outlined in the introduction of this paper occurs, that is, if there is an affirmative 
declaration of paternity on the basis of a second presumption with a man, who is not the child's 
biological father, then the putative biological father is not directly entitled to initiate a paternity dispute 
(within the third presumption) under the Family Act. 

However, in the event of a conflict between a legal father and a biological father, the possibility 
of remedying such an undesirable situation should be present and adopted in the legal regulation. 
Since the Family Act does not regulate the question of the validity of legal acts (such as the affirmative 
declaration of parents on paternity), it is necessary to use the relevant provisions of the Act No. 
40/1964 Coll. Civil Code, as amended (and namely Sec. 37, 38 and 39) as a general law applicable 
in relation to the Family Act. Therefore, while a putative biological father cannot file a denial of paternity 
under the second presumption (since the Family Act does not grant it), he can bring an action for 
annulment of a affirmative paternity declaration under the Civil Code. The aforementioned has been 
declared by the Supreme Court in its decision published in the Collection of Opinions of the Supreme 
Court and Decisions of the Courts of the Slovak Republic under the reference R 68/2018, where it 

                                                 
Slovak Republic (Application No. 10699/05), decision of the European Court of Human Rights dated 
13 March 2008 in case of Emonet and others v. Switzerland (Application No. 39051/03) and decision 
of the European Court of Human Rights dated 20 March 2008 in case ofPhinikaridou v. Cyprus 
(Application No. 23890/02). 
15 Decision of the Supreme Court of the Slovak Republic dated 22 June 2016, Ref. No. 5 Cdo 
492/2015. 
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has been expressly stipulated that “The legal order of the Slovak Republic does not exclude the 
possibility for a person, who claims to be a biological father of a child, to seek a declaration of invalidity 
of the parents' declaration pursuant to Sec. 91 par. 1 of the Family Act. The best interest of the child 
is of key importance in the proceedings.”16 17 

The legal regulation contained in the Family Act can therefore be considered to be in line with 
the case law of ECHR and with the European standard. Under this standard, in the event of a conflict 
between a legal father and a biological father, the possibility of remedying such an undesirable 
situation should not be completely absent from the legal regulation. 
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Abstract: This contribution deals with the issue of Slovak family reunification legislation with the focus 

on construction of marriage in convenience as potentially rising topic in EU environment. 
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1 INTRODUCTION 

Immigration is one of the hottest topics of last years in the whole civilized society. 
Unfortunately, the character of the discussion on this topic is, most of the times, mainly political, but 
we must highlight the fact, that this issue has also huge legal aspect. As we see, the importance of 
discussion on legal aspects of this phenomenon is quite obvious, not only because the massive 
immigration from countries, for example threaten by war, but also for more prosaic reasons. These 
reasons are mainly connected with immigration from “so called” third or non-EU countries, especially 
for economic reasons such as working opportunities or better life standard. There are several ways 
how the individual can get residency in the Slovak Republic. One way, which is in some extent 
problematic is utilizing of family reunification laws. One of the most reliable ways is the institution of 
marriage, which allows the non-EU resident to connect with his or her spouse with residency or 
citizenship in the country of their desire. Thus, in this contribution I will deal with issues of family 
reunification legislation, which is enshrined in several sources of law, which are represented either by 
international law, EU law and national legislation. 

This contribution will be divided into two chapters, where the first one will be generally 
dedicated to abovementioned sources of law and their family reunification legislation- with focus on 
issues of “marriage in convenience”. In the second chapter we will discuss issues which could arise 
from such set up of family reunification legislation, i.e., how it can be misused or circumvented, and 
we will mention couple of cases which occurred in Slovak Republic. In this chapter we will also draw 
up the ways how such situations should be treated from prospective of administrative and criminal 
law, as these legal areas of Slovak law system have best tools for prevention, but also penalizing 
violations and circumventions of law by the concluding marriage in convenience.  

 
2 SOURCES OF LAW AND THE RIGHT FOR REUNIFICATION WITH SPOUSE 

In this chapter we will deal with sources of law of international, EU and national character and 
we will develop how they recognize the right to reunification of individual with his or her spouse. 
 
2.1 International Law 

The right to family life and to family unity is contained in several documents of international 
human rights law, but also in some provisions of documents of international humanitarian law and 
international refugee law. We will more specifically focus on provisions of human rights law. However, 
the rights to family life and family unity could be summarized as follows: “… is universal consensus… 
the family is entitled to respect and protection. A right to family unity is inherent in recognizing the 
family as a ‘group’ unit: if members of the family did not have a right to live together, there would not 
be a ‘group’ to respect or protect. In addition, the right to marry and found a family includes the right 
to maintain a family life together. The right to a shared family life is also drawn from the prohibition 
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against arbitrary interference with the family and from the special family rights accorded to children 
under international law.”1 

In this context it is necessary to mention, that rights to family life and family unity are, as human 
rights in general, applicable to every person. The family as institution is recognized in several human 
rights documents as the fundamental element (or group unit of society) and also as “…entitled to 
protection and assistance”. Such provisions can be found e.g. in Universal Declaration of Human 
Rights2, in International Covenant on Civil and Political Rights3 and also in International Covenant on 
Economic, Social and Cultural Rights, etc.. Another rights which are important for purposes of our 
research is the right to marry and found family, which, as we can say, is a human rights law basis for 
right to marriage which is enshrined also in all abovementioned international treaties. In addition to 
this, there is International Convention on the Elimination of All Forms of Racial Discrimination4 from 
1965, which regulates that States shall “.. to guarantee the right of everyone, without distinction as to 
race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of… the 
right to marriage and choice of spouse.” These abovementioned international documents show us 
that marriage as an institution is really important value of society, which has notable effects on its 
development. As we can see, there is a clear message of mentioned international documents, that 
there should be no restrictions for marriage which are connected with national origins. However, 
besides of such human rights for family life and family unity, every country in the world has also the 
need to protect its territory and sets some conditions according to which can the spouse of individual 
residing in the specific country´s territory obtain the residency for purposes of family reunification. Of 
course, regulations of international law on this topic is quite general, because it only sets a framework 
for the protection of marriage. The more specific on this are certainly provisions of EU law and national 
law which will be discussed in subsequent parts of our contribution. 
 
2.2  EU Law 

In terms of EU law, the Directive on the Right to Family Reunification (hereinafter referred as 
“Directive”)5 is the key legislation which regulates right to family reunification of third country nationals 
residing lawfully in the territory of European Union. In addition, the Directive also applies to refugees. 
Article 4 of Directive even extends these rights also to nuclear family members, but the Member States 
have free hand in terms of extending right for family reunification more broadly to other family 
members.  6 

In the case of marriage as a reason of obtaining the residency in Member States, the Article 
4(1) lett. a) states, that: “Member States shall authorize entry and residency…. a) the sponsor´s 
spouse,”. This also means that marriage can be quite “a suitable tool” for gaining a residency in 
Member States. 

 Directive and related documents take this aspect into account and they use the term “marriage 
of convenience”. Although the Directive itself does not define the term, we can found the interpretation 
in Commission Communication to the European Parliament and the Council7. Under this document 
the marriage of convenience is referred in connotation with marriages that are concluded with the sole 
aim of obtaining residence right and right of a free movement.8 In this respect we need to say for the 
full picture, that terms “marriage fraud” and “fraudulent marriage” are also used in the same meaning. 
However, the EC Handbook makes a distinction between abuse and fraud, mainly in association with 

                                                 
1 JASTRAM, K.; NEWLAND, K.: Family Unity and Refugee Protection in Refugee Protection in 
International Law: UNHCR's Global Consultations on International Protection, (Cambridge University 
Press (CUP), 2003, available at: http://www.refworld.org/docid/470a33be0.html, pp. 555-603 
2 Article 16(3) 
3 Article 23(1) 
4 Article 10(1) 
5 Directive 2003/86/EC 
6 GROENENDIJK, FERNHOUT, VAN DAM and col.: The Family Reunification Directive in EU Member 
States The First Year of Implementation, Nijmegen Imigration Law Working Papers Series, 2007/04, 
p. 13 
7 COM (2014) 604 final. pp. 9-10 
8 DE HART, B.: The Europeization of Love. The Marriage of Convenience in European Migration Law 
in European Journal of Migration And Law no. 19, 2017, p. 283 
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presenting the fraudulent documentation: “For instance, the submission of a forged marriage 
certificate with a view to obtaining a right of entry and residence under the Directive would be a case 
of fraud and not of abuse, since no marriage was actually contracted.“9 

For the case of such marriages Directive has also a “preventive provision” contained in Article 16(4) 
which enables the Member States “…to conduct specific checks and inspections where there is 
reason to suspect that there is fraud or a marriage, partnership or adoption of convenience as defined 
by paragraph 2. Specific checks may also be undertaken on the occasion of the renewal of family 
members' residence permit.” By this provision we can conclude that the European Union is aware of 
possibility of misuse of the institution of marriage and regulates checks for the purposes of evidence 
of solidity and durations of human relationships. These rights of Member States are widely used, 
because as a Report of Commision notes, “every Member States has rules preventing marriage of 
convenience.”10 We believe that such “preventing rules” are not in the place to restrict right to family 
life, but mainly for purposes of prevention and detection the situations which circumvent Directive 
provisions. In many Member States there are also criminal provisions punishing such conduct, e.g. 
crime of smuggling in Slovak Criminal Code. 

In conclusion of this elaboration on Directive, we believe that hurdles set out in it are very often the 
inspiration of national lawmakers and their immigration laws as we will prove in the next sub-chapter. 

 

2.3 National law 

The leading legislation in Slovak Republic is the Act on Residence of Foreigners no. 404/2011 Coll. It 
also contains the provisions which provee the strengtht of marriage for purposes of granting the 
residence. For example, under Section 43(1) lett. a) “… the police department shall grant permanent 
residence for five years, if there are no reasons for the refusal of an application according to Art. 48 
par. 2, to a third country national who is a spouse of the Slovak Republic citizen with permanent 
residence in the Slovak Republic territory or dependent relative in direct line of the Slovak Republic 
citizen with permanent residence in the Slovak Republic territory.” The pertinent provision basically 
enables the connection of third country national to connect with Slovak national or Slovak citizen, 
which opens the window for cases of marriages of convenience. Its definition is, unlike Directive, 
defined in Section 2, Art.1, lett. r) “…as the marriage concluded exclusively with the purpose of a third 
country national to obtain residence or marriage concluded exclusively in order to apply the rights for 
residence of a family member of the Union national. “While the definition of marriage in Slovakia, 
which is incorporated in Section 1 lett. c. the Family Act no. 36/2005 Coll. states that, „ ...the purpose 
of marriage is to create a harmonious and lasting life community that ensures the proper upbringing 
of children... “, it is sky-clear that marriage of convenience does not meet these parameters.  
The abovementioned provisions are, of course, only some fragments of legislative framework for 
marriage as a reason for gaining of residency, but we believe that for the purposes of the contribution 
it is sufficient. We will more specifically deal with Slovak legislation in the next chapter dedicated to 
issues of marriage in the context of immigration and criminal legislation. 
 
 
3 MARRIAGE OF CONVENIENCE IN SLOVAKIA AND ITS PREVENTION AND LEGAL 

CONSEQUENCES 

As we have mentioned in previous text of this contribution, the marriages of convenience are foreseen 
way of circumvention and violation of legislation on immigration. Therefore, and not only because of 
this, there must exist some instruments which prevent such malicious reasons for such concluding 
marriage solely for purposes of gaining a residency. Under the Statistical Overview of Legal and Illegal 
Migration in Slovak Republic for First Half Term of 2019 we can imply, that in 2018 and the first half 

                                                 
9 COM (2014) 604 final. pp. 9-10 
10 Report from the Commission to the European parliament and the council on the application of 
directive 2003/86/EC on the right to family reunification, COM (2008) 610/3 final, 
p 10.  
 



_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

43 

of 2019 there were 43 cases of marriage of convenience detected.11 There are even the cases which 
were covered by the media. In the first case, the woman, Slovak national concluded the marriage with 
Pakistani national. As a reward for such conduct, she received a laptop and mobile phone. The woman 
in this case could not recognize his future husband on the pictures presented to her and did not even 
knew his name12 In the other case, Slovak national married a man, who was also from Pakistan and 
she received 500 € in exchange.13 
As we can see on these situations, the marriages of convenience also happen in Slovak Republic. 
The legislation foresees such situations and therefore there are laws at place which prevent and 
punish the individuals who concluded such marriage. 
The first hurdle on gaining the residency in Slovak Republic is the obligation of applicant to attend the 
interview at the consulate of the country of desire pursuant to Section 31(2). It basically represents a 
preliminary check of the application. The results of such interview are used as an material for a 
consulate whether it recommends to grant or not to grand residency to the police department. 
During this stage can be found out that third country national concluded marriage of convenience. 
Such fact is subsequently legally punished by not granting of residency. Even after the residency is 
granted the police department can perform check on residency purposes validity and if the person 
fulfills the obligations of the residency holder. 
If, during this checks police department finds out that spouse for example do not live together, it can 
result into rejection of residency renewal. If there is suspicion about that the marriage in question is 
marriage of convenience, the police department can initiate and administrative procedure for 
cancelling of residency.14 
On the other hand, there are also criminal consequences of marriage of convenience. Under Section 
355 and 356 on crime of smuggling “… any person who, with the intention of obtaining financial or 
other material benefit for himself or another either directly or indirectly, for a person who is neither a 
citizen of the Slovak Republic nor a person with permanent residence in the territory of the Slovak 
Republic…” If the fact of crimes are fulfilled by Slovak citizen, he/she can be punished by 
imprisonment up to 8 year. In the case of foreigner, he or she can be punished by the penalty of 
prohibition of residence up to 5 years. 
According to our research, we believe, that current legislation on prevention and punishing is quite 
sufficient, but the questions can arise if the amount of such cases will increase, what can be expected 
in the future due to massive refugee and economic immigration into the countries of European Union. 

4 CONCLUSION 

The marriage is old and strong institution upon which is built our society. It is its integral part and 
therefore with marriage are connected important rights and obligations. As we could read in this 
contribution, there are positive consequences of marriage for the purposes of immigration legislation. 
But as we showed in our text, they can be misused by persons which could not obtain residency in 
Slovakia or European Union by more legally “pure” way or by individuals who want to gain a residency 
by quicker way. Therefore, there are several hurdles for such fraudulently concluded marriages. They 
do not have only character of administrative sanctions, but these sanctions are also enshrined in 
Criminal Code. This also proves that Slovak legislators took these undesired cases into consideration 
and created the measures which prevent and punish conduct of this type. However, we believe that 

                                                 
11 Presidium of Police Force of Slovak Republic:  the Statistical Overview of Legal and Illegal Migration 
in Slovak Republic for First Half Term of 2019, p.66, available at: 
http://www.minv.sk/swift_data/source/policia/hranicna_a_cudzinecka_policia/rocenky/rok_2019/201
9-I.polrok-UHCP-SK.pdf 
12 https://dolnyzemplin.korzar.sme.sk/c/22024078/za-ucelovy-sobas-s-pakistancom-dostala-mobil-a-
notebook.html 
13 https://www.noviny.sk/krimi/409699-manzelstvo-za-peniaze-policia-vysetruje-slovenky-ktore-sa-
mali-vydat-ucelovo 
14 DROZD, P., ULRICHOVA, N.: Zneužívanie práva na zlúčenie rodiny: Účelové manželstvá a falošné 
prehlásenie rodičovstva v Slovenskej republike, Malá tematická štúdia Európskej migračnej siete, 
2012, pp. 21-24 

http://www.minv.sk/swift_data/source/policia/hranicna_a_cudzinecka_policia/rocenky/rok_2019/2019-I.polrok-UHCP-SK.pdf
http://www.minv.sk/swift_data/source/policia/hranicna_a_cudzinecka_policia/rocenky/rok_2019/2019-I.polrok-UHCP-SK.pdf
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amount of such concluded marriages of convenience will significantly increase in following year and 
the sufficiency of laws dealing with issues of immigration will be tested. 
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DEVELOPMENT OF LEGAL SCIENCE AFTER 1989 
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Summary: The article deals with the development of legal science after 1989. Integral part of this 

development was the critical dealing with communist past. The author analyzes the critical thinking 
and tries to find out the reason for such scepticism on the socialist legal science. The article also 
analyzes the uncritical approach towards normative influx in legal science in the early 1990s. The text 
deals with the new trends in the EU as well. On of the most influentual was the impact of scientometry 
on quantity of scientific results. The trust in the quantitative criteria has brought a lot of negative 
aspects to contemporary science and some of the worst impacts are analyzed in the article. The paper 
tries to find the way out of scientometric reduction and presents some important points from Leiden 
Manifest. The last part of article deals with some new challanges in the field of law and ethics. 
 
Key words: marxist legal science – rule of law – scientometry – law and economy – Leiden manifesto 

– legal ethics    
 
 
 1 INTRODUCTION 

"How little can we as people anticipate what will happen, and how much we are still trying to 
do." 1  

Many of the topics mentioned in the article are referred as current, but they have a relatively 
long history. It is not possible to describe all the topics that can be seen as a challenge after 1989: 
there are various issues for legal science with different accents. And the diverse legal situation brought 
various challenges for legal scientists. The article will therefore look at selected topics, where we see 
lot of open questions, but rarely satisfactory answers. It is also clear that there are still some important 
challenges that would deserve to mention . 

 
2 DEALING WITH THE PAST 

The evolution of the legal science after the year 1989 was carried out in the sign of constant 
criticism of the socialist past. This was due to many reservations.  The legal science of the period 
1948 – 1989 was not original, but too monolithic, ideological, etc. It also  failed to find necessary 
responses to social problems of that period. The marxistic theory of the state and the law after the 
year 1948 has made an ambitious programme to remove the gap between theory and practice, 
however Marxist lawyers were never able to close the gap, the gap rather increased. 2  Of course, the 
socialist science in Czechoslovakia in general was relatively succesful3, but the objections to legal 
science of that period are often serious and justified.  

Obviously, after the year 1948, the legal thinking in Slovakia has undergone significant 
changes. The biggest intervention represented the impact of the official ideology of Marxism-Leninism 
to the legal science, respectively, to the theory of state and law. Legal thinking for obvious reasons 
has been hit by the official ideology very fundamentally. 4  For that reason several authors have taken 
over the whole parts from the works of Soviet and other Marxist lawyers. But there was too often more 
than just an effort to resemble the pattern – this was an easier way of writing scientific work. That 

                                                 
1 XENOFON: O Kýrově vychování. Praha: Svoboda, 1970, s. 111  
2 JIČINSKÝ, Z.: Právní myšlení v 60. letech a za normalizace. Praha: Prospektrum, 1992, s. 191 
a nasl.  
3 Czechoslovakia got two Nobel prizes during the period of socialism (1952, 1984), none until 1948, 
nor after 1989 
4 PŘIBÁŇ, J.: Na stáži jednoty světa: marxismus a právní teorie. In: BOBEK, M. – MOLEK, P. – 
ŠIMÍČEK, V. (eds.): Komunistické právo v Československu. Kapitoly z dějin bezpráví. Brno: MU, 

2009, 39-59, pp. 56-57.  
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problem of easy downloading of foreign ideological ideas is also emerging today, although it is not 
possible to do it in  the same easy way. However the tendency to rely on ideological values rather 
than analyzing the substance of the problem is also present in the academic community today.  

However the discussion is currently dominated by the tendency to overly emphasise the 
shortcomings of the Marxist theory of the State and the law. Many of the challenges from the period 
1948 to 1989 have emerged in a slightly changed form even after the year 1989. 5   As already said, 
one of the key problems in the period before 1989 was a certain combination of ideological sterility 
and intellectual comfort. However, this is in some mildest form occurring today. Another problem was 
the extensive economic thinking, that has gained even greater societal prestige after 1989. From the  
non-marxists we still listen to the terminology like "inevitable reforms" with an emphasis on the 
anticipated economic necessity of legal decisions. 6 It comes from  dictionary of liberal reforms, but 
highlighting the trust in the „necessity“ of certain economic regulations that – such a trust in the 
„necessity“ could equally come from the Marxist legal science.  
 

3 NEW APPROACH TO LAW AFTER 1989 

The legal science in recent decades has also been influenced by the change from Marxist 
scepticism towards law to general regulatory optimism. The Marxistic theory of the period before 1989 
indeed considered the law only as a shadow of the socio-economic relations, but in the period after 
1989 the situation changed rapidly. The law was considered as the best tool for changing the socio-
economic conditions. Today there is a tendency to oversestimate importance of law and the influence 
of law on social relations. For example, when a substantial socio-economic reform is discussed, the 
question is whether or not a specific law has to be adopted. The real ability of the law to influence 
social relations seems to be automatically assumed, although the facticity and legislation often differ.  

That paradox is known to many lawyers who face that problem for last three decades, but 
rapid and excessive legislative storm still to ignore the reality and thus complicates the application of 
law. We can see a lack of satisfaction with that trend among different professions, including 
entrepreneurs. Criticism is directed not only against the vast scope of legislation, but also against the 
complexity and detail of legal rules. 7 Finally, even legal experts in individual sectors of law often have 
a significant problem in understanding the content of the laws. Therefore an important goal for legal 
scientists is to find the limits of law as a regulator of social relations. Quantity and quality of legal 
regulation are a challenge for legal science and practice. The basic requirement sounds: Fewer laws, 
but higher quality. To find an appropriate response would be a great success. 8 

One of the fundamental challenges for the future of legal science is the relation of the law to 
new technologies. For the most part, this is the question of law and cyberspace, but one of the 
noticeable challenges is the relationship of law, biology and medicine. The enormous successes of 
medical sciences in the 20th century brought the faith in the almost limitless possibilities of medicine 
and biology,but in the 21st century very different approach occured. So, although in the past, legal 
and ethical reflexions on new technologies have been perceived as an unnecessary obstacle to 
technological research, the situation in 21st century has changed this perception quite fundamentally. 
It is clear that the new discoveries are not only be positive to humanity and sometimes it is difficult for 
a biologist to enter the laboratory without legal advise. The challenge for legal theorists in the coming 
years will be the question how cyber space and biotechnologies can affect the role of law as a 
regulatory system and what kind of limitation will be inevitable.  

One of the main trends after 1989 was the return to traditional and well-known division of 
legal system into public and private law. After the year 1989, the return to that tradition of the legal 
system has become one of the main issues of legal science, however it was accepted too uncritically. 

                                                 
5 FÁBRY, B. Antitéza dejín alebo politická propaganda? Marxistická teória štátu a práva v rokoch 1948 
– 1989. In: Vývoj práva a právnej vedy na Slovensku v rokoch 1948-1989. Bratislava : Univerzita 
Komenského, Právnická fakulta, 2009, 25 – 40, p. 26  
6 See THOMAY, M. – ŠVEJNA, M. – ORAVEC, J.: Koncepcia reformy důchodkového systému. 

Bratislava: NFAH, 2002, p. 34.   
7 See GERLOCH, A.: K možnostem stabilizace právního řádu ČR a zvýšení efektivnosti legislativního 
procesu. In: VOSTRÁ, L., ČERMÁKOVÁ, J. (Eds.): Otázky tvorby práva v České republice, Polské 
republice a Slovenské republice. Plzeň: A. Čeněk, 2005, pp. 17-23.  
8 FÁBRY, B. Teoretické problémy tvorby práva. Bratislava: A-medi, 2018, p. 13.  
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Legal scientists currently use notions of private and public law almost automatically, but rely on the 
definitions and criteria from the past. Those criterias were critisized not only by Marxist theory, but 
also by non-marxist legal schools like normativism, that was very influencial in the Czechoslovakia in 
the 1930s. 9 

 The concepts of private and public law has to be focused and we must ask seriouselly 
whether the criteria for the division of private and public law are still justified. This is one of the main 
challenges for current legal science.   
 

4 ECONOMIC ANALYSIS OR EUROPEAN VALUES? 

One of the problems that the legal theory in Europe currently needs to deal with is the impact 
of the ideas of law and economics, one of the leading schools in the legal theory. 10 As already said 
marxistic legal science recognized crucial role of socio-economic factors. However, the emphasis on 
economics was not only Marxist approach, but was also very present in the Western legal science in 
the 20th century. 11 Economists have today a much more ideological and political influence on society 
and politics than lawyers - economic analyses are appreciated more than analyses in other 
humanities. To confirm this fact, Swedish Academy of Science has even begun to award the Nobel 
Prize for economics (since 1969), which brought economic science to the prestige of „real sciences“ 
at the level of physics or chemistry. Thus, economics has fundamentally distinguished itself from other 
social sciences.  

The tendency to explain the legal phenomena using some institutes of economic sciences is 
increasing in United States, with a very popular model of homo oeconomicus, which relies on its 

rationality and efforts to maximise its benefits. Such categories represent a threat of economic 
reduction in legal science, it is necessary to point not only to benefits of economic approach to law, 
but also to the risks. The common argument seem to be that people rarely have enough informations 
that are necessary for an optimal decision. People based on their linguistic and neurophysical 
boundaries are not able to act everywhere and in all circumstances fully rational. In addition, this 
information can be so complex that individuals will be overloaded with the decision-making. 12 

The another point of criticism is the idea of human dignity, an idea very present in 
contemporary European legal documents, 13 that seems to be an obstacle for economic reduction in 
law. Human dignity is a basic part of legal values in continental Europe and it is difficult to be explain 
it by cost – benefit analysis only. 14 In generally, the economic concept causes the resistance in Eu 
rope, including a number of representatives of various legal approaches, from rather deontologic to 
rather sociological. Legal science in the current Europe is quite critical towards „imperial“ impact of 
Economic Sciences on Law. Nevertheless, the relevance of economic categories, such as for example 
efficacy, has to be addressed by legal scientists in the future again.  
 
 5 SCIENCE AS BUSSINESS: SCIENTOMETRICS 

One of the economic impacts on the legal science is the current „hunger“ on numbers and 
points in the evaluation of scientific results. Imperial influence of economic sciences is one of the main 
impact on European legal science coming from America. A similar case is so-called scientometry, also 
influenced by transatlantic trends. The best example of that phenomenon is the famous scientific index 
service Web of Science. 15 In the Web of Science, there are different databases, but in the 
contemporary Europe only some of them are considered relevant enough. In generaly, Web of 

                                                 
9 WEYR, F. Teorie práva. Brno – Praha: Orbis, 1936, pp. 179 - 181   
10 ASSMANN, H. – D.: Die Transformationsprobleme des Privatrechts und die Ökonomische Analyse 
des Rechts. In: ASSMANN, H. – D.., KIRCHNER, Ch., SCHANZE, E. (Hrsg.):  Ökonomische Analyse 
des Rechts.  Tübingen: Mohr, 1993,  17-61, p. 37f. 
11 See EHRLICH, I., POSNER, R. A.: An Economic Analysis of Legal Rulemaking. In: The Journal of 
Legal Studies, 1974, 3,  257 – 286.  
12 MATHIS, K. Effizienz statt Gerechtigkeit? Auf der Suche nach den philosophischen Grundlagen der 
Ökonomischen Analyse des Rechts. Berlin : Duncker Humblot 2009, pp. 45 - 46 
13 See Charter of Fundamental Rights of the European Union, .Art. 1: „Human dignity is inviolable. It 
must be respected and protected.“ 
14 FÁBRY, B. – KASINEC, R. – TURČAN, M. Teória práva. Bratislava: Wolters Kluwer, 2019, p. 20 
15 https://clarivate.libguides.com/woscc/basics (visited on 30th Novembre 2019) 

https://clarivate.libguides.com/woscc/basics
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Science is often considered as most important and ultimate evidence and criterion of success for 
many scientist in Slovakia. Web of Science is an internet-related Index service for scientific journals, 
that has been owned by the former Canadian company Thomson Reuters, with influence of some 
Asian investors – the new company called Clarivate Analytics,16 in May 2019 merged also with 
Churchill Capital. 17  It is a private company, so one of its main concerns is the profit, not the support 
of scientific quality. It contains different citation databases and even index for arts and humanities Arts 
& Humanitities Citation Index (AHCI). 18  The WoS includes some magazines with publishing language 
Slovak or Czech, however, Czech or Slovak legal journals are not present in Current Content. 

The other prefered database in Slovakia is well known Scopus. 19 Scopus is owned by 
Elvieser, which is also profit-oriented company. It contains tens of tousends peer-reviewed  scientific 
journals. Again, there are some Slovak scientific journals in Scopus, but publication there is not easy 
for legal academic. There are also some other databses that should be mentioned  like ERIH 
(European Reference Index for Humanities), currently based in Norway. 20 We should acknowledge 
that all those databases are overestimated by Slovak evaluators or in some other  „new“ EU countries, 
especially in comparison to older European states. 21 Those databases are also an instruments that 
made the rule of scientomoetry more effective, but had its negative impact as well. The idea „Publish 
or die!“ became central in the evaluation of sience. It made it also quite close to socialist approach 
before 1989, that was oriented on numbers and some contemporary scientists even changed their 
goals to fulfill quantitative criterias.  

Things like quantity gaining flashy results for publishing in fancy journals are incentivized - 
people who can do it are rewarded. Academics are pushed to publish as much as possible. In 
that system the most succesful  scientists ar those who are able to adapt themselves to the 
scinetometric criterias, not those who are really creative. However, not only academic work, but the 
the whole model is based on quantity: the more articles will be published, the more will be earned. It 
is also a reason for the trend among many publishers, who try to take advantage of this trend. Some 
of the Slovak legal scientists found a very specific way to publish in some non-legal journals, because 
they are more present in Current Content mentioned above and with much higher impact factor. This 
trend creates a paradox situation, that a legal scientist who has published in non-legal journal, using 
non legal terminology, has to be evaluated as more succesful than a legal academic who has 
published a respected study in the legal journal. 

The very unwelcomed result of this phenomenon are so-called predatory magazines that 
hunt naive and young scientists. The young academics are pushed to publish as much as possible, 
so every year, huge number of them are in trouble because of quantitative criteria. The easiest solution 
for them is to publish in doubious journals. Predatory magazines are tempting the publication of texts 
by those scientists, who want to report publication quickly. Publishers collect fees and earn fees for 
publication and the quality of the published texts do not interest them much. The rapid increase in new 
pseudoscientific journals is evidenced by some statistics, but i tis not always easy to identify a journal 
as a predatory one. 22 Part of the problem is based on fact that open academic resources that are 
accessible to readers for free, but the authors have to pay for publication. The main customer for 
publishers is the academic himself. The numbers are growing significantly every year. Some predatory 

                                                 
16 https://clarivate.com/news/acquisition-thomson-reuters-intellectual-property-science-business-
onex-baring-asia-completed/ (visited on 30th Novembre 2019) 
17 https://www.prnewswire.com/news-releases/churchill-capital-corp-completes-merger-with-
clarivate-analytics-plc-300848873.html (visited on 30th Novembre 2019) 
18 https://clarivate.com/webofsciencegroup/solutions/webofscience-arts-and-humanities-citation-
index/  (visited on 30th Novembre 2019) 
19 https://www.scopus.com/home.uri   (visited on 30th Novembre 2019) 
20 https://dbh.nsd.uib.no/publiseringskanaler/erihplus/ (visited on 30th Novembre 2019) 
21 ODLER, M. Nekritizujte vedu, ak nerozumiete jej hodnoteniu. In:Historyweb.sk, 2nd Novembre 
2016, see: https://historyweb.dennikn.sk/clanky/detail/nekritizujte-vedu-ak-nerozumiete-jej-
hodnoteniu   (visited on 30th Novembre 2019) 
22 One of the famous list of predatory magazines was the controversial list of librarian Jeffrey Beall on 
his blog Scholarly Open Access. It included 923 journals in December 2016. In 2017, the entire 
content of Beall's Scholarly Open Access website was removed, along with Beall's faculty page on 

the University of Colorado's website.  

https://clarivate.com/news/acquisition-thomson-reuters-intellectual-property-science-business-onex-baring-asia-completed/
https://clarivate.com/news/acquisition-thomson-reuters-intellectual-property-science-business-onex-baring-asia-completed/
https://www.prnewswire.com/news-releases/churchill-capital-corp-completes-merger-with-clarivate-analytics-plc-300848873.html
https://www.prnewswire.com/news-releases/churchill-capital-corp-completes-merger-with-clarivate-analytics-plc-300848873.html
https://clarivate.com/webofsciencegroup/solutions/webofscience-arts-and-humanities-citation-index/
https://clarivate.com/webofsciencegroup/solutions/webofscience-arts-and-humanities-citation-index/
https://www.scopus.com/home.uri
https://dbh.nsd.uib.no/publiseringskanaler/erihplus/
https://historyweb.dennikn.sk/clanky/detail/nekritizujte-vedu-ak-nerozumiete-jej-hodnoteniu
https://historyweb.dennikn.sk/clanky/detail/nekritizujte-vedu-ak-nerozumiete-jej-hodnoteniu
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publishers are based in countries where the scientometry is important part of academic life. There are 
lots of new „predatory magazines“ in Asia, Africa, etc. 23 
 

6 LEIDEN MANIFEST 

Despite the continuing rule of scientometry in Slovakia, it seems that there is a an increasing 
opposition against the scientometry in Europe. The negative effects of scientometrics are the reason 
why many scientists are unhappy about the development. They want to break this cycle and try to 
take a deeper look at the dysfunction of the evaluation. One of the main documents opposing the 
development is the Leiden Manifest.  

There are following ideas in the document: 24 
- Quantitative evaluation should support qualitative, expert assessment.  
- Measure performance against the research missions of the institution, group or researcher. 
- Protect excellence in locally relevant research. 
- Keep data collection and analytical processes open, transparent and simple.   
- Allow those evaluated to verify data and analysis.  
- Account for variation by field in publication and citation practices.  
- Base assessment of individual researchers on a qualitative judgement of their portfolio. 
- Avoid misplaced concreteness and false precision.  
- Recognize the systemic effects of assessment and indicators.   
- Scrutinize indicators regularly and update them.   

Many of mentioned ideas are important for the legal science. Research excellence of legal 
scientists can't be equated with English-language publications. On the contrary, the legal scinece is 
local science and has a vital connection with the national language. Also the legal research is more 
regionally and nationally engaged. Quantitative criteria do not apply for legal science as well, 
especially in comparison with other sciences. It should be also mentioned that some of the best results 
of legal thinking and science are parts of normative regulation, so the evaluation of scientific creativity 
is often limited because of law-making rules. Understanding a researcher's work is much more 
effective than relying on numbers. Even when comparing groups of researchers, an approach 
considering more information about an individual's work and expertise, is the best solution. 
 

Interdiciplinary and transnational science 

 
Various philosophers have assumed that the improvement of man can be achieved by his 

education, but such an education can not be reduced to the knoledge, it must include the sphere of 
ethics. The same development is very typical for legal science in Slovakia, where importance of ethics 
has been recognized in last years. The legal ethics is also one of  professional priorities of the 
contemporary Slovak president. 25 Key part of ethics is the legal ethics, where different legal 
professions opened new round of finding appropriate approach to the future challenges. Slovak 
Republic has undergone in the past different ideological orientations and we must not forget the impact 
of religion in a country with such deep religious tradition as the Slovakia. For that reason it can be 
difficult to talk about an unifying legal ethos. It is not easy to create a single solution to the issues of 
legal ethics, however it is more difficult to find a solution for even more complex ethical dilemmas, 
especially in the field of cyber space and bioethics.  

Important moment, which creates an open space for ethical discussion to legal issues is the fact 
that the law essentially regulates the future and can not always react to the constantly accelerating 
space of technical and social development. Here, perspective sketches a very important role of 
interdisciplinary research. Decision-making power remains in the hands of legal authorities, but 
nevertheless the opinion of the other specialists seem to be more and more relevant to lawyers. We 

                                                 
23 https://www.universityworldnews.com/post.php?story=20180911203520801 (visited on 30th 
Novembre 2019) 
 
24 http://www.leidenmanifesto.org/ (visited on 30th Novembre 2019) 
 
25 See ČAPUTOVÁ, .Z: Profesijná etika sudcov v etických kódexoch, judikatúre a stanoviskách 
etických poradných komisií. Pezinok: VIA IURIS, 2012.- 115 s. 

https://www.universityworldnews.com/post.php?story=20180911203520801
http://www.leidenmanifesto.org/
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should also take in to account certain basic concepts of the science. The Slovak concept of science 
includes three English concepts (natural) sciences – Social Sciences – Humanities. Put simply, natural 
sciences explore nature, social sciences explore human society and relationships in it, humanities 
explore human culture. Sometimes, the boundaries between dicipline are not always clear and it 
makes important to support the interdiciplinary approach. 

The other important issue is the need for international research. The national legislation is quite 
limited, especially by regulation of the new technologies, so there is an open space for international 
cooperation and international bussiness. The effective scientific solution for current legal issues has 
to be put into international context. In the past, legal science was more isolated by frontiers of national 
states, but current trend towards European law-making, makes the need of European cooperation in 
the field of legal science more important. However, many important legal challenges will be coming 
from Asia, so the legal science of the future has to be more open and not only towards other sciences, 
but also towards other cultures.  
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DUE PROCESS OF LAW AND REGULATORY STATE DOCTRINE: 
THE ROLE OF AN INDEPENDENT AGENCY 
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Abstract: In presentation from an institutional point of view are reveals the independent state 

agencies in the light of the modern doctrine of the regulatory state. Here it will be considered in terms 
of (1) constitutional and administrative law, (2) delegation of authority, (3) due process and the 
activities of independent agencies. The introduction of a system of government-independent and 
parliamentary-controlled public agencies has been substantially justified in the literature. It is based 
on the idea of delimitation of political activity and public administration. 
 
Key words: due process of law, independent state agencies, judicial review, parliamentary 

control/scrutiny, regulatory state, separation of power. 
 
 

1 INTRODUCTION 

I would like to bring to your attention a brief report on the legal foundations of the activities of 
independent state agencies in the context of the doctrine of the regulatory state. 

After the adoption by the Constitutional Court of Ukraine of a rather controversial decision on 
the constitutional complaint of the Zaporizhzhya Ferroalloy Plant on the agenda, it became a question 
of the role of the authorities that occupying an intermediate position between the bodies of the 
legislative and executive power. 

In the exercise of governance, a number of issues that need to be resolved promptly become 
the subject of unsuccessful heated political debates or a clash of interests of business or business 
and consumers. 

Unresolved issues regarding their regulation may create crises that are associated with such 
processes as harmonization of trade rules, determining the mechanism of prices in certain markets, 
banking roles percent or market goods or services for access to certain benefits. 

In American constitutional doctrine, the problem of independent government agencies has 
arisen at the turn of the 19th-20th centuries, when it was difficult to address a large number of 
economic issues through decisions of the US Congress1, including the construction of privately owned 
railroads and the introduction of advanced technologies and the introduction of efficient technologies 
in forestry. As a result of complex processes of consultation and coordination of policies in Congress 
and congressional implementing decisions in life are gradually emerging independent agencies that 
carry out certain regulatory powers that can not be solved by political means, and require decisions 
from public governance experts in a particular field2. The growth of professional and impartial 
bureaucracy against political decision-making within Congress has led to an increased role for 
independent state agencies. In essence, they occupy an intermediate seat to the legislature and the 
executive, being accountable and responsibility to Congress and independent before the Presidential 
Administration with guarantees of independence for their heads. 

From an institutional point of view it is the independent state agencies that form the basis of 
the modern doctrine of the Regulatory State, which is widespread in comparative law literature. Here 
it will be considered in terms of (1) constitutional and administrative law, (2) delegation of authority, 
(3) due process and the activities of independent agencies. 

                                                 
1 Фукуяма Френсіс. Політичний порядок та політичний занепад. Від промислової революції до 
глобалізації демократії. Київ: Наш формат, 2018. С. 171-204. 
2 George Warp, Independent Regulatory Commissions and the Separation of Powers Doctrine , 16 
NOTRE DAME LAW. 183 (1941); Haines C.G. Effects of the Growth of Administrative Law upon 
Traditional Anglo-American Legal Theories and Practices, 26 Ai. PoL. Sci. Rv.' 875 (October, 1932); 
Brown R.A. Administrative Commissions and the Judicial Power, 19 MwNn. L. Rv. 261 (February, 

193S). 
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2 THE CONCEPT OF A REGULATORY STATE IN MODERN CONSTITUTIONAL LAW 

This concept arises to justify state intervention in the economy and to solve a number of issues 
related to the setting of rather changing technical, medical, phytosanitary rules. 

These kinds of issues are quite problematic in terms of regulation at the level of the law, which 
include the requirements of legal certainty and foreseeability as components of the rule of law. The 
problem of the regulatory state arises in connection with the delegation of legislative powers by the 
parliament to the government and the efficiency of judicial control over regulatory acts of the executive.  

Now let's consider these components. 
 
The principle of constitutional statehood is to ensure the intensity of legal regulation in 

order to ensure the proper protection of human rights, and is to address the following key points. 
a) The quality of the law.  

The law should regulate all the essential elements of the sphere of public life which it affects. 
The completeness of legislative regulation is achieved by clearly defining the scope of its activity, the 
status of its respective carriers and addressees, the procedure for exercising their rights-claims and 
powers, responsibility in case of non-compliance with the rules stipulated by the law. 

b) Unconstitutionality of legislative omission (gaps).  
Legal regulation in law should be sufficient and not cause ambiguity in its application. The law 

should define the content of the legal regulation so clearly that there is no need for the adoption of 
acts defining the procedure for its application. The latter should be regarded as a legislative omission 
that violates the Constitution and encroaches on the very essence of the rights and freedoms. 

c) Parliamentary scrutiny. 
Parliamentary control over the executive branch is an important area ensuring of 

constitutionality in the activities of the executive branch. Adherence by public administration bodies of 
human rights and freedom should be subject to constitutional parliamentary scrutiny in the field of 
fundamental rights. 
 

3 ADMINISTRATIVE LAW AS AN IDEA OF REGULATION 

Qualitatively new is the ability of public authorities to regulate certain areas of public life. In this 
context, the case law of the European Court of Human Rights has developed an understanding of the 
legislation, which covers the constitution, international treaties, the laws and regulations adopted by 
the competent authorities, as well as established case law. 

On the basis of these provisions, the government and the public administration may regulate 
certain issues of public importance on the basis of the law, with a view to specifying and detailing 
them. Especially in situations where the issue is of a purely technical importance or involves 
interference with market processes that are dynamic and volatile and they are not properly regulated 
at the level of the law. 

German scientist I. Richter and G.F. Schuppert distinguishes the following general criteria for 
the legal content of acts of administration: 

a) the principle of legality, which follows supremacy of the law and the basis of legal acts of 
administration on the law as a formal parliamentary act; 

b) bound by law and discration of the administration in the presence of provisions of the law of 
a programmatic nature, which causes its specification in administrative acts, vague legal concepts 
and freedom of discretion3. 

Specification and detailing of the laws is based on the abstract nature of the provisions of 
legislative acts that should be sufficiently flexible and suitable for application in practice or subject to 
specification according to the principles of differentiation of legal regulation4. 

Regulatory acts of public administration are divided into:  

                                                 
3 Рихтер И., Шупперт Г.Ф. Судебная практика по административному праву. Москва: Юристъ, 
2000. С.  127. 
4 Ебергард Шмідт-Ассманн. Загальне адміністративне право як ідея врегулювання: основні 
завдання та засади систематики адміністративного права. 2-е вид. Київ: «К.І.С.», 2009. С. 

379-380. 
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a) general ones, which regulate the issues of licensing, opening or closing of the sphere of 
business activity and others;  

b) special ones aimed at specifying the provisions of laws governing the activities of 
independent regulatory bodies of the state, and therefore require the exercise of parliamentary 
scrutiny under these prerogatives in order to prevent abuse and prevent and stop human rights 
violations. 
 

4 DUE PROCESS AND REGULATORY AUTHORITY 

Today, there is a tendency to deepen the division of power within the executive branch, which 
sees the activity of government-independent institutions and agencies, which are based on merit 
system, career and professional public service.  

These bodies include both national banks, antitrust committees, and independent regulatory 
agencies of energy markets or broadcasters, etc., which are subject to transparency and inclusivity 
requirements (involving a wide range of stakeholders in the decision-making process). 

Guaranties of the independence of public agencies and the legally regulated procedure of their 
activities are considered as the basis for the exercise of powers and their regulatory activities.  

The introduction of a system of government-independent and parliamentary-controlled public 
agencies has been substantially justified in the literature. It is based on the idea of delimitation of 
political activity and public administration. 

According to J. Swara, the dichotomous model of politics – administration is based on the idea 
of democratic control and the rule of law. The political course should determine democratically chosen 
officials and perform - managers. Separation of these two branches limits the possibilities of corruption 
and increases the effectiveness of their activities, which can be adversely affected by excessive 
involvement of politicians in the details of the governance machinery. 

One of the politicians who introduced the system of politics – the administration, W. Wilson 
sought to strengthen the independence of government officials and protect them from the interference 
of politicians rather than restrict their participation in the policy development process. 

The Weberian theory of bureaucracy can also be interpreted as follows. Weber's main task 
was not to secure the supremacy of politicians over bureaucracy, but rather to eliminate the possibility 
of usurpation of administrative power by political leaders. 
Aberbach, Rockman, and Putnam distinguish three models of political-administrative relations:  

1) the model of politics - administration already considered;  
2) a model of limited involvement of officials in policy-making that involves providing expertise 

based on their knowledge and information, while politicians produce a system of social values and 
have more room for political maneuver;  

3) the third model involves participation in politics by both politicians and officials;  
4) the mixed model assumes that the demarcation between the degree of participation of 

politicians and civil servants in the process of forming the political course is gradually being leveled 
and there is a tendency for the convergence of both groups5. 

An independent public administration is being introduced to make regulatory decisions to 
specify and detail the provisions of the laws. This may be due to the need to give the public 
administration discretion to regulate economic issues that require the involvement of experts and 
related to scientific and technological progress, the use of market mechanisms for pricing and tariffs, 
etc. 

Therefore, here come to the fore procedural treatments associated with the formation of the 
government and the dismissal of standards in the subject to a thorough investigation into violations of 
the standards of impartiality and independence in decision-making. Also relevant is the regulation in 
the law or in the code of administrative procedures for the drafting and review of draft regulatory acts, 
their adoption and promulgation. In this regard, there must be a satisfactory system of appeal and 
judicial review of regulatory acts. 

 
 
 

                                                 
5 Т. Верхейн (ред). Политико-административные отношения: кто стоит у власти? Москва: 

Права человека, 2001. С. 6-7. 
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5 CONSTITUTIONAL JURISPRUDENCE IN UKRAINE 

Instead, the Constitutional Court of Ukraine went the other way. In decision No. 5-r/2019 of 
June 13, 2019, the Constitutional Court took a fairly conservative position and stated that the 
separation of state power into legislative, executive and judicial preconditions the certain authority to 
be unconditionally attached to one of these branches of power or to have a specially defined status 
by the Constitution. 

On this basis, it is concluded that the text of the Constitution should provide for a certain power 
institution that is outside the specified institutions of power: 

The definition in the Constitution of Ukraine of the name of a state authority, its quantitative 
composition, the procedure of formation, the subjects of appointment/election and dismissal 
of its members and/or leader, etc. makes it impossible to change the principles of the activity 
of such body other than by amending the Basic Law of Ukraine. 

In fact, a large number of institutions of government are not directly provided for in the 
Constitution and may be created on the basis of the Constitution and a specific specialized law that 
regulates a specific area of activity (e.g., pre-trial investigation or price regulation). Of course, such 
institutions cannot depend on the political wing of the executive – the government or its bureaucratic 
component – the public administration. In the first example, justice of juristocracy will suffer, and in 
the second, the market. 

Nevertheless, in assessing the individual provisions of Law No. 1540 that governed the 
activities of the National Commission for the Regulation of the Energy and Utilities Markets, the 
Constitutional Court declared its status as an independent regulator unconstitutional. Although the 
decision itself states that this body "does not belong to either the legislature or the judiciary, <...>to 
the system of executive bodies, its work is not directed or coordinated by the Cabinet of Ministers of 
Ukraine". Then a sharp turn is made in the construction of the reasoning of the decision and it is 
concluded that "by function, sphere of activity, competence the Commission has the characteristics 
of a central body of executive power", and therefore it "does not agree with the Constitution". In fact, 
without actually substantiating the CCU's argument, stating that the Commission, being outside the 
legislature, the executive and the judiciary, is essentially an independent regulator, nevertheless 
suggested that 

Formation of a permanent independent state collegial body, which by function, sphere of 
activity, powers has the characteristics of a central body of executive power, but is not 
subordinated to the Cabinet of Ministers of Ukraine and does not belong to the system of 
bodies of executive power, is not consistent with the Constitution of Ukraine. 

The reaction to this was quite immediate on the new elect of President Vladimir Zelensky. He 
was introduced in the Verkhovna Rada a constitutional bill No. 1014, which stipulates the prerogatives 
of the President to form independent state regulators, whose composition is formed on the basis of 
competition and which should be held accountable to him. In particular, this bill envisages the 
assignment of the President's powers to form independent regulatory bodies, the National Anti-
Corruption Bureau of Ukraine, appoint and dismiss the Director of the National Anti-Corruption Bureau 
of Ukraine and the Director of the State Bureau of Investigation. 
 

6 CONCLUSIONS 

In Ukraine, a fairly conservative and formalistic understanding of the constitutional principle of 
separation of powers has emerged. Hence a very rigid distinction between political and administrative 
functions in the executive. These considerations are key when interpreting the principle of separation 
of powers by the Constitutional Court. In such an approach, there is a need to amend the Constitution 
of Ukraine, in which it is necessary to determine the special powers of the Verkhovna Rada and the 
President to exercise separate prerogatives for the activities of independent regulatory bodies. This 
raises questions that will guarantee the independence and impartiality of regulatory bodies. 
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Abstract: Competition law is a specific field of law which is enforced by various institutions. EU 

competition law, although being an exclusive competence of the EU, is enforced not only by EU 
institutions, but also by national institutions, national competition authorities in particular. What are the 
requirements for national competition authorities? To what extent does EU law prescribe the 
procedural rules on national level? Does EU law influence the enforcement of national competition 
law as well? These are the questions to be dealt with by this paper. First, the paper examines the 
differences between EU competition law and national competition law, Slovak competition law in 
particular. Second, the enforcement of both, EU and Slovak competition law is outlined. Third, the 
requirements for national enforcement of EU competition law are presented, in light of the new 
Directive 2019/1. Fourth, the paper suggests that compliance with EU requirements might influence 
the enforcement of Slovak competition law as well. The example of inspections conducted by the 
Slovak competition authority is used in this regard. 
 
Key words: competition law, Act No. 136/2001 Coll., Regulation 1/2003, Directive 2019/1, 

inspections, Antimonopoly Office of the Slovak Republic 
 
 
1 INTRODUCTION 

To assess the competences of the EU (and their limits) have always been an onerous task to 
do. The task was made a little bit easier by the adoption of the Lisbon Treaty, which provided for 
enumeration of exclusive, shared and other competences of the EU. However, the assessment is far 
from being facile.  

Let us take the example of competition law. EU competition law is one of the few exclusive 
competences enumerated in Article 3 TFEU. Pursuant to Article 3 para. 1 lit. b) TFEU, the EU “shall 
have exclusive competence in the establishing of the competition rules necessary for the functioning 
of the internal market”. However, which competition rules are necessary is not made clear in the 
provision. 

None the less, EU competition law is enforced in a specific way. As will be presented below, 
EU competition law is not always enforced by institutions of the EU. Due to the decentralization of the 
enforcement, national institutions may enforce EU competition law as well. This situation is previewed 
by Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty (hereinafter referred to as the “Regulation 
1/2003”). Yet, what are the requirements for such enforcement? Are there any particular rules which 

must be complied with by the EU? Asking these questions is more than appropriate, as the EU has 
adopted Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 
to empower the competition authorities of the Member States to be more effective enforcers and to 
ensure the proper functioning of the internal market (hereinafter referred to as the “Directive 2019/1”), 

which is currently in the process of implementation. 
Apart from elaborating on the theoretical issues presented above, the paper seeks to explore 

what might be the practical consequences of procedural rules related to enforcement of EU 
competition law. In particular, the paper takes the example of inspections which are conducted by the 
Slovak competition authority. What changes should be brought by the Directive 2019/1 in this regard? 
Are legislative amendments required, or is it likely that the change will appear elsewhere?  

                                                 
1 This article was supported from a Grant project of “Agentúra na podporu výskumu a vývoja v rámci 
projektu č. APVV-17-0641 "Zefektívnenie právnej úpravy verejného obstarávania a jej aplikácie v 
kontexte práva Európskej únie".” 
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By answering these question, the paper aspires to elaborate on how the enforcement of 
national competition law might be changed in light of the EU rules on the enforcement of EU 
competition. Although the EU rules are not aimed to purely national situation, we argue that the 
enforcement of national competition law could be changed by implementation of requirements arising 
in relation to EU competition law. 

Hence, the paper is organized as follows. First, the applicability of EU competition law and 
national, i.e. Slovak competition law is presented. The enforcement of respective laws is presented 
as well. Second, the provisions on inspections pursuant to the Slovak Act No. 136/2001 Coll. on the 
protection of competition, as amended (hereinafter referred to as the “Slovak Competition Act”) are 

analyzed in light of the decisions of the Supreme Court of the Slovak Republic. The final section of 
the second part explores what might be the effects of the Directive 2019/1 on the legislation and 
practice related to the inspections. Finally, the main findings are summed up in the conclusion.  

 
2 COMPETITION LAW WITHIN THE EU  

It shall be made clear at the very beginning that there is not only one competition law within 
the whole EU. One should distinguish between EU competition law on the one hand and national 
competition laws on the other. The former is in the exclusive competence of the EU, as it flows from 
above-cited Article 3 para. 1 lit. b) TFEU. The latter is in the competence of the Member States, 
however, with certain restrictions of their discretion. 

In order to discuss this in more detail, let us differentiate between the antitrust part of 
competition law and the merger part of the competition law. 
 
2.1 Antitrust  

In relation to the terminology, “antitrust” shall mean, for the purposes of this paper, that part of 
competition law which covers anti-competitive agreements and abuse of dominant position. In terms 
of EU competition law, this shall mean Article 101 TFEU which prohibits all agreements between 
undertakings, decisions by associations of undertakings and concerted practices which may affect 
trade between Member States and which have as their object or effect the prevention, restriction or 
distortion of competition within the internal market; and Article 102 TFEU which prohibits any abuse 
by one or more undertakings of a dominant position within the internal market or in a substantial part 
of it in so far as it may affect trade between Member States.  

In terms of Slovak competition law, anti-competitive agreements are prohibited by Section 4 of 
the Slovak Competition Act2; and abuse of dominant position is covered by Section 8 of the Slovak 
Competition Act3. 

Whether an anti-competitive agreement or an abuse of dominant position takes place is not 
always easy to establish. This is so predominantly due to the fact that, first, the list of anti-competitive 
agreements and the types of abuse of dominant position is only exemplary4; and second, there are 
exemptions from the prohibition, especially in relation to anti-competitive agreements. The exemptions 
are either based solely on the provision of Article 101 para. 3 TFEU, or Section 4 para 5 of the Slovak 
Competition Act; or they are based on EU regulations.5 

When does EU competition law, in its antitrust part, apply? The rule is not a clear-cut one. Yet, 
as it flows from Articles 101 and 102 TFEU, anti-competitive agreement, or abuse of dominant 

                                                 
2 Section 4 para 1 of the Slovak Competition Act reads as follows: „Agreement between undertakings 
and concerted practice, as well as decisions by associations of undertakings, which have as their 
objector effect the restriction of competition (hereinafter referred to as an "agreement restricting 
competition") shall be prohibited, unless this Act provides otherwise.“. 
3 Section 8 paras 1 and 3 of the Slovak Competition Act reads as follows: „A dominant position in the 
relevant market is held by an undertaking or several undertakings that are not subject to substantial 
competition and which can behave independently as a result of their economic power.“; „Any abuse 
of a dominant position in the relevant market shall be prohibited.“.  
4 See Article 101 TFEU, Article 102 TFEU, Section 4 para 4 of the Slovak Competition Act and Section 
8 para 2 of the Slovak Competition Act. 
5 For instance, Commission Regulation (EU) No. 330/2010 of 20 April 2010 on the application of Article 
101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements 
and concerted practices (Official Journal of European Communities L 102, 23. 04. 2010). 
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position, must be of such magnitude as to be possible to affect trade between Member States. The 
pre-condition of the possibility to affect the internal market also flows from Article 3 para. 1 lit. b) TFEU. 
Hence, the effect on trade between Member States is crucial for application of EU law.6  

Yet, how to establish that trade between Member States may be affected? This is clarified in 
the Commission Notice Commission Notice Guidelines on the effect on trade concept contained in 
Articles 81 and 82 of the Treaty (2004/C 101/07) (hereinafter referred to as the “Guidelines on the 
effect on trade”). The aim of the document is to set out the methodology for the application of the 

effect on trade concept,7 which is an autonomous criterion of EU law; it must be assessed separately 
in each case8. Three elements shall be analyzed in this respect. The first one is the concept of “trade 
between Member States” which refers to a wider concept of trade, including all cross-border economic 
activity.9 It implies that there must be an impact on cross-border economic activity involving at least 
two Member States. The second one, the element of “may affect”, implies that it must be possible to 
foresee with a sufficient degree of probability on the basis of a set of objective factors of law or fact 
that the agreement or practice may have an influence, direct or indirect, actual or potential, on the 
pattern of trade between Member States.10 The last element is the concept of “appreciability” which 
leaves outside of EU law such agreements and practices which affect the market only insignificantly 
having regard to the weak position of the undertakings concerned on the market for the products in 
question.11  

EU competition law in its antitrust part may be applicable together with national competition 
law. What is the relationship between EU competition law and national competition law? There are 
certain limitations of the latter in case of a simultaneous applicability with the former. The basic rule 
says that, when it comes to anti-competitive agreements which may affect trade between Member 
States, it is obligatory apply Article 101 TFEU together with the particular provision of national 
competition law. Moreover, the application of national competition law may not lead to the prohibition 
of such agreements which are allowed by EU competition law.12 Likewise, when it comes to abuse of 
dominant position covered by Article 102 TFEU, it is obligatory to apply Article 102 TFEU together 
with the particular provision of national competition law. However, such national competition law may 
prohibit also unilateral conducts which are not prohibited by EU competition law.13  

Generally, national competition law converges towards EU competition law.14 Slovak law is no 
exception in this regard.15 However, what if national competition law precludes the uniform application 
of EU competition rules? In such case it shall be borne in mind that any conflict between national 
antitrust law and EU antitrust law is governed by the primacy16 of EU law.17 

It shall be stressed that such obligations and limitations apply only if EU competition law is 
applicable together with national competition law. Therefore, in purely internal situations, i.e. situations 
without effect on trade between Member States, national competition law may, in theory, prohibit or 
allow any agreement or unilateral conduct. However, taking the example of the Slovak legislation, 
provisions of the Slovak Competition Act do not distinguish between the situation when the Slovak 
Competition Act is applied together with EU competition law, on the one hand, and the situation when 
the Slovak Competition Act is applied on its own, on the other hand. This leads to, for instance, the 

                                                 
6 See KALESNÁ K. In: KALESNÁ K., BLAŽO O.: Zákon o ochrane hospodárskej súťaže, p. 8. 
7 P. 3 of the Guidelines on the effect on trade. 
8 P. 12 of the Guidelines on the effect on trade. 
9 P. 19 of the Guidelines on the effect on trade. 
10 P. 23 of the Guidelines on the effect on trade. 
11 P. 23 of the Guidelines on the effect on trade. 
12 Article 3 paras 1 and 2 of the Regulation 1/2003. 
13 Article 3 para 1 in fine and para 2 in fine of the Regulation 1/2003. 
14 BLAŽO, O.: National Specifics and National Identity – Is Institutional Competition Desirable in the 
European Union? Case of Enforcement of Competition Law, p. 6. 
15 BLAŽO, O.: Twenty Years of Harmonisation and Still Divergent:Development of Slovak Competition 
Law, p. 112; PATAKYOVÁ M.: Vplyv Európskej únie na legislatívu Slovenskej republiky v oblasti 
hospodárskej súťaže, p. 131. 
16 To the concept of primacy, see CHALMERS D., DAVIES G., MONTI G.: European Union Law, pp. 
208 et seq. 
17 TOSATO, G., L. In TOSATO, G., L., BELLODI L. (eds.): EU Competition Law, p. 34. 
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fact that the EU block exemptions from the prohibition of anti-competitive agreements pursuant to 
Article 101 TFEU are applicable also for the Slovak anti-competitive agreements.18  

Enforcement of the antitrust part of EU competition law is governed by the Regulation 1/2003. 
In general, enforcement may be done by three types of subjects: Commission, national competition 
authorities and national courts. There are special rules dividing work between the Commission and 
national competition authorities.19 In this paper, we will focus mainly on national competition 
authorities. They are empowered to take various types of decisions. For instance, they may require 
that an infringement of Article 101 or 102 be brought to an end, or they may impose (financial) 
sanctions.20 

Enforcement of Slovak competition law is secured by the Slovak national competition authority, 
the Antimonopoly Office of the Slovak Republic (hereinafter referred to as the “Office”), which is a 

central body of state administration for the protection and promotion of competition.21 Besides, Slovak 
competition law may be enforced also through courts in so-called private enforcement of competition 
law.22 Act No. 350/2016 Coll. on certain rules related to application of damages caused by 
infringement of competition law, as amended, provides for particularities regarding action for damages 
through which Slovak competition law may also be enforced. 

 
2.2  Mergers 

The correlations between national and EU competition law is very much different in its other 
part related to mergers. Mergers, or concentrations, are governed by Council Regulation (EC) No 
139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger 
Regulation) (hereinafter referred to as the “Regulation 139/2004”) on the EU level. Article 3 of the 
Regulation 139/2004 defines a merger “as a change of control on a lasting basis results from: (a) the 
merger of two or more previously independent undertakings or parts of undertakings, or (b) the 
acquisition, by one or more persons already controlling at least one undertaking, or by one or more 
undertakings, whether by purchase of securities or assets, by contract or by any other means, of direct 
or indirect control of the whole or parts of one or more other undertakings.”  

Pursuant to section 9 para 1 of the Slovak Competition Act, “concentration means the process 
of economic combining of undertakings on a lasting basis through: a) a merger or amalgamation of 
two or more previously independent undertakings; or b) an acquisition of direct or indirect control by 
one or more undertakings over another undertaking or part of it or over more undertakings or parts of 
them.” 

The division between European and national competition law regarding mergers is much 
different from the division regarding antitrust. The Regulation 139/2004 states that it is applicable to 
concentrations “with a Community dimension”. A merger has a Community dimension where it meets 
the thresholds on the combined aggregate turnover of merging undertakings defined in Article 1 para 
2 or para 3 of the Regulation 139/2004. Therefore, if the thresholds are met, EU competition law will 
apply.23 

Likewise, Section 10 of the Slovak Competition Act defines the thresholds when a 
concentration shall be under the supervision of the Office. Naturally, this threshold is lower than the 
one stated in the Regulation 139/2004.  

Thus, the division between EU law and nation law is quite clear when it comes to merger 
regulation.24  

 

                                                 
18 Section 5 of the Slovak Competition Act. 
19 For more details, see Article 11 of the Regulation 1/2003. In this regard, see also JONES, A., 
SUFRIN B.: EU Competition Law, p. 1014 et seq. 
20 Article 5 of the Regulation 1/2003. 
21 Section 14 of the Slovak Competition Act. 
22 For more details, see also JONES, A., SUFRIN B.: EU Competition Law, p. 1049 et seq.; BLAŽO, 
O.: Institutional Challenges for Private Enforcement of Competition Law in Central and Eastern 
European Member States of the EU. 
23 WHISH R., BAILEY D.: Competition Law, p. 829. 
24 For more details, see KALESNÁ, K. In: KALESNÁ K., BLAŽO O.: Zákon o ochrane hospodárskej 
súťaže, p. 8 



_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

61 

3 INFLUENCE OF EU LAW ON THE ENFORCEMENT OF NATIONAL COMPETITION 
LAW  

After presentation of the basic delimitation between EU and national competition law, we may 
explore in more detail what is the practical influence of EU law on the enforcement of competition law 
by national competition authorities. In order to be less abstract, we will analyze the influence of EU 
law, especially in the form of the Directive 2019/1, on a particular enforcement tool – dawn raid. 

 
3.1 Inspections – legislative background 

At the very beginning, let us stress that the Regulation 1/2003 prescribes that national 
competition authorities shall enforce EU competition law. Pursuant to Article 5 of the Regulation 
1/2003, mentioned above, they are entitled to adopt various decisions. Besides that, the exact 
requirements regarding the enforcement are quite scarce. Article 35 para 1 of the Regulation 1/2003 
states, laconically, that the Member States shall designate the authorities responsible for application 
of antitrust part of EU competition law in such a way that the provisions of the Regulation 1/2003 are 
effectively complied with. What does it mean in concreto remains unclear.25 

The Slovak Competition Act empowers the Office with diverse enforcement tools. Arguably, 
the strongest one is the power to conduct inspections. Section 22a of the Slovak Competition Act 
states that, in the performance of duties, the employees and other entrusted persons of the Office 
shall have the right, on the basis of written authorization, to enter any premises and means of transport 
of the undertaking, which are related to the activities or conduct of the undertaking, in order to conduct 
an inspection. The authorization shall be given by the vice-president of the Office regarding the 
inspection within investigation and within the first-instance proceedings; and by the president within 
the second-instance proceedings. No prior judicial authorization is needed in order to conduct 
inspection in business premises. 

The powers of the employees when conducting inspections are broad. They are empowered 
to seal documents or media on which information is recorded; to seal the premises and their 
equipment; to take away documents and media on which information is recorded if the Office is 
unable, primarily for technical reasons, to gain access to information or make copies of documents 
during the inspection; to ensure the entry to the undertaking ́s premises and means of transport; to 
provide access to documents and media on which information is recorded; to invite other persons able 
to ensure overcoming the obstacle; to ensure the access to all information which has been stored in 
any electronic form on data storage of the undertaking or which were created in any electronic form 
by the undertaking or which the undertaking may access in connection with its activity.26 

 
3.2 Inspections in the view of courts 

Inspections are undoubtedly one of the strongest investigatory powers of administrative 
authorities. However, there is a good reason why they should be employed. It may be assumed that, 
once an undertaking infringed competition law, it will be worried of high sanctions which might be 
imposed on it due to such infringement. Therefore, the undertaking will arguably attempt to hide 
evidence proving the infringement. There are cases in which inspections are the only way how to 
secure evidence necessary to prove anti-competitive behavior. 

Nevertheless, such good cause is not always enough in order to have inspections to be in 
compliance with fundamental rights. Pursuant to decisions of the European Court of Human Rights, 
such as Société Colas Est27 or Delta Pekárny,28 legal persons are also entitled to protection of privacy 
pursuant to Article 8 of the European Convention on Human Rights (hereinafter referred to as the 

                                                 
25 As stated by L.F.Pace, Article 35 of the Regulation 1/2003 shall require the Member States to 
allocate sufficient staff and financial resources to national competition authorities. See PACE, L., F. 
In TOSATO, G., L., BELLODI L. (eds.): EU Competition Law, p. 252. 
26 Section 22a para 5 of the Slovak Competition Act. 
27 Société Colas Est and others v. France App no 37971/97 (ECtHR, 16 April 2002) 
28 Delta Pekárny A.S. v. République Tchèque, App No 97/11 (EctHR 2nd October 2014). For further 

details, see PATAKYOVÁ, M.: Right to Privacy and European Competition Law. 
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“ECHR”)29. Due to this fact that, inspections qua interferences with the right to privacy shall meet strict 

conditions in order to be legitimate.30  
Slovak courts were not consistent in their approach towards inspections. Although they were 

willing to accept them at first, they started to have more demanding approach in time. For instance, 
the Supreme Court of the Slovak Republic ruled in Capgemini31, that the previous legislative wording 

regarding inspections (changed in 2014) was insufficient and that the inspection in that case was 
unlawful.  

Similarly, the Supreme Court of the Slovak Republic ruled in Datalan32, that authorization, 
based on which the inspection was conducted, was insufficient.33 It should be pointed out that the 
inspection under review in Datalan case was also related to the previous legislative wording. 
Moreover, the court was not satisfied with the possibility to conduct subsequent research of hard-
drives in the premises of the Office, as well as rules regarding liquidation of the data.34 

Therefore, it may be concluded that the Supreme Court of the Slovak Republic started to 
require the Office to meet more conditions than preview by the mere wording of the Slovak 
Competition Act. Such approach is not immune from critique. 

 
3.3 Inspections under Directive 2019/1 

As stated above, Regulation 1/2003 remained quite laconic regarding the enforcement tools 
which should be at disposal of national competition authorities. However, at the end of 2018, a new 
directive was adopted which was supposed to make the requirements for national competition 
authorities clearer. Recital 6 of the Directive 2019/1 states that undertakings and consumers suffer in 
those Member States where national competition authorities are less equipped to be effective 
enforcers and that undertakings cannot compete on the merits if there are safe havens for anti-
competitive practices, for example, because evidence of anti-competitive practices cannot be 
collected or because undertakings are able to escape liability for fines.  

In relation to inspections, Article 6 of the Directive 2019/1 obliges the Member States to ensure 
that “national administrative competition authorities are able to conduct all necessary unannounced 
inspections of undertakings and associations of undertakings for the application of Articles 101 and 
102 TFEU.” Apart from enumeration of inspectors’ rights, such as right to enter premises or examine 

books and records, para 2 of the Article requires from the Member States to ensure that undertakings 
are required to submit to inspections and that assistance of police is obtained when required. 

Although para 3 of Article 6 states that this Article is “without prejudice to requirements under 
national law for the prior authorisation of such inspections by a national judicial authority”, such 

limitation of the Article seems to be only in relation to prior judicial authorization, if required by national 
law. As the Slovak Competition Act does not require prior judicial authorization, the applicability of the 
Article seems to be without such limit. 

Therefore, what might be the effects of the Directive 2019/1 on Slovak competition law? It 
seems that the Slovak Competition Act is in line with the requirements of the Directive 2019/1. 
However, what about the demanding approach of Slovak courts? Article 6 of the Directive 2019/1 
clearly states that all “necessary” inspections shall be possible. Therefore, it is possible to state that, 

                                                 
29 Article 8 para ECHR reads as follows: „1.  Everyone has  the  right  to  respect  for  his  private  and  
family  life, his home and his correspondence.“ 
30 Article 8 para 2 ECHR states, that „2. There shall be no interference by a public authority with the 
exercise of  this  right  except  such  as  is  in  accordance  with  the  law  and  is  necessary  in  a  
democratic  society  in  the  interests  of  national security, public safety or the economic well-being of 
the country, for the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others“ 
31 Decision of the Supreme Court of the Slovak Republic from 28 April 2019, No. 8 Sžnz 2/2015, 
Capgemini Slovensko v. PMÚ SR. 
32 Decision of the Supreme Court of the Slovak Republic from 25 June 2016, No.. 5 Sžnz 1/2015, 
DATALAN v. PMÚ SR. 
33 For more details, see BLAŽO, O.: Administrative Competition Procedure and Judicial Review in the 
Slovak Republic, pp. 265-269. 
34 For more details, see PATAKYOVÁ M. T.: Ľudskoprávne aspekty hospodárskej súťaže. Antitrust z 
pohľadu ľudských práv, p. 176 et seq. 
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if a Slovak court wanted to “shut down” an inspection which, although necessary, did not meet some 
formal requirement, it might be at odds with the aim of the Directive 2019/1. 

 
4 CONCLUSION 

In antitrust part of competition law, there is clearly a parallel application of national and EU 
competition law. The real proximity of these two laws is strengthened by the fact that they may be 
enforced at the same time by the same institution. The Antimonopoly Office of the Slovak Republic 
enforces both national and EU competition law. As it flows from above, there is no practical difference 
between procedural rules, i.e. the Office is governed by the same rules, no matter whether it enforces 
EU competition law or national competition law. 

This fact becomes interesting when it comes to requirements which should be met by 
competition authorities. The Directive 2019/1 stated new requirements for status and powers of 
national competition authorities. Although the Directive 2019/1 does not apply when these authorities 
enforce national competition law only, in practice it will most probably affect the enforcement of purely 
national situations too. 

As it was shown on the example of inspections, legislative requirements of the Slovak 
Competition Act seem to be sufficient for the purposes of the Directive 2019/1. However, the problem 
with enforcement might appear in the ex post review of inspections by courts. Although such review 
is of utmost importance and nobody should underestimate the control over limits within which the 
Office should conduct its powers, inspections are essential for enforcement of competition law. 
Therefore, the review of courts should clear such inspections which are necessary and which stay 
within legal boundaries.  

Summa summarum, the Directive 2019/1 is capable of bringing a change in the enforcement 
of competition law by the Office, national competition law included. Whether such change will indeed 
arise remains to be seen in future years. 
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ADMINISTRATIVE AND LEGAL REGULATION OF COMPLAINTS 
OF THE ANTIMONOPOLY OFFICE FOR INFRINGEMENT OF THE 

PUBLIC PROCUREMENT ACT 
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Abstract: Building a European organization with international standards of living requires a simple 

open, competitive and open tender process aimed at building a national economy. 
When reviewing public procurement, the number of which is reported annually increases 

significantly. In this area, given that there is an extremely important system of systematization of legal 
provisions for consideration by the Antimonopoly Committee of Ukraine (AMCU) of complaints about 
the legislation in the field of public procurement. 

Public procurement is carried out in relation to certain material resources, which are the subject 
of the procurement and can be expressed in the form of goods, works and services. Over the past 
year, there has been an almost double increase in complaints, which in turn is indicative of the 
popularization of the PROZORRO electronic public procurement system, the gradual increase in legal 
awareness and boldness of both bidders and intendants. 
 
Кey words: administrative-legal principles, public procurement procedures, subject of protestation, 

protestation body, complaint, Antimonopoly Committee of Ukraine, jurisdiction. 
 
 

State regulation and control in the field of public procurement is carried out by a large number 
of state bodies, which operate in accordance with the norms of the Constitution of Ukraine, laws, as 
well as relevant orders, orders and regulations. A special place in the system of these bodies is 
occupied by the AMCU, which is determined by the specificity of its tasks and powers. The AMCU is 
the central executive body with a special status that provides state protection of competition in 
business and in the field of public procurement. 

The legal basis of the AMCU activity in the field of public procurement is the provisions of the 
Constitution of Ukraine (Articles 15, 42), Laws of Ukraine "On the Antimonopoly Committee of 
Ukraine" of 26.11.1993 No. 3659-XII1, "On Public Procurement" of 25.12. 2015 No. 922-VIII2 and a 
number of orders from the Committee itself that are in one way or another related to procurement 
procedures. 

The AMCU, as a body of appeal, establishes a Permanent Administrative Board to handle 
complaints of breaches of public procurement law, with the aim of impartially and effectively protecting 
the rights and legitimate interests of individuals involved in procurement procedures. Decisions of this 
Board are made on behalf of the AMCU. 

The content of the complaint must be easy to understand and meet the requirements of the 
Law. The complaint must contain the following information: 

1) The name of the customer of the decision, actions or omissions of which are appealed; 
2) Name (title), place of residence (location) of the subject of appeal; 
3) The grounds for filing a complaint, references to violations of the procurement procedure or 

decisions, actions or inaction of the customer, the factual circumstances that may confirm this. The 
complaint must describe the relevant provisions of the tender documents or decisions, actions or 
omissions of the customers who have become the subject of the complaint. The complaint must be 
accompanied by any documents (also in electronic form) that can confirm the facts described in it, 
such as copies of the relevant parts of the tender documents, notices from the official website, etc. 

                                                 
1About the Antimonopoly Committee of Ukraine: Law of Ukraine of 26.11.1993 № 3659-XII. 
Information of the Verkhovna Rada of Ukraine. 1993. No. 50. Art. 472  
2On Public Procurement: Law of Ukraine of 25.12.2015 No. 922-VIII. Voice of Ukraine. 2016. № 30 
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Example, In connection with the announcement of tender X for the purchase of photocopiers, 
the tender documentation was published (documentary evidence: a copy of the announcement, tender 
documentation). The technical specifications state that the photocopiers must be of "good quality", 
but no specific parameters are specified (documentary evidence: extract from the tender documents 
with color-coded technical specifications). 

4) Substantiation of the existence of violated rights and legally protected interests regarding 
the decision, action or inaction of the customer, which contradict the legislation in the field of public 
procurement and as a result of which the right or legitimate interests of such person are violated. The 
complainant must substantiate that the decisions, etc., do not meet the requirements of the Law on 
Public Procurement, and explain how this violates his rights and legitimate interests. The complaint 
must also contain references to specific articles of the Law on Public Procurement, which, in the 
opinion of the subject of the appeal, relate to his case. 

Example, the specifications are too vague, which allows the customer to choose the grounds 
for rejection of the proposal as one that does not meet the established technical requirements. 

5) Requirements of the subject of appeal and their substantiation. 
Example, the appellant requests to suspend the procurement procedure until the tender 

documentation is amended to clarify the technical specifications. Otherwise, the auction must be 
canceled. 

The complaint is also accompanied by documents and materials (if available) in electronic form 
(including in the form of a pdf-file format), confirming the violation of the procurement procedure or 
the illegality of decisions, actions or omissions of the customer. 

If the complaint is entered in the register of complaints and a registration card is formed for it, 
such complaint cannot be withdrawn. 

The appellate body within a period not exceeding three working days from the date of the 
complaint in the register of complaints must place in the electronic procurement system a decision to 
accept the complaint for consideration indicating the date, time and place of the complaint or a 
reasoned decision to leave the complaint without consideration, or decision to terminate the complaint. 
The electronic procurement system automatically publishes the decisions made by the appellate body 
and sends notifications to the subject of the appeal and the customer 

Complaint about the terms of the tender documentation. This type of complaint is filed on the 
terms of the tender documents, decisions, actions or inaction of the customer, which occurred before 
the deadline for submission of proposals. 

What can be complained about? For example, on discriminatory requirements in the technical 
task, discriminatory requirements in qualification criteria, etc. 

The complaint can be filed from the moment of the announcement of the procurement, but not 
later than 4 days before the deadline for submission of proposals, as we see in the picture. The fourth 
day for the maximum deadline for submitting a complaint ends at 23:59 the day before, ie the 
complaint must be submitted five days before the end of the submission of proposals. 

In practice, an appeal in public procurement looks like this. A person who believed that his 
rights had been violated by the customer uploaded a complaint through the Prozorro system. After 
that, such a complaint was accepted for the proceedings of the Board, the date and time of its 
consideration were appointed. On the day of consideration of the complaint, the representative of the 
complainant appeared at the appointed time for the meeting of the Board and waited for the meeting 
on his complaint 3. 

During the consideration of the complaint, the complainant's representative is summoned to 
the Boardroom, he provides his explanations, the Board consults and makes the appropriate decision. 
On paper, this procedure looks clear, simple and logical. 

However, to understand the problem, it is necessary to realize that 9 AMCU commissioners 
have to consider all complaints filed in public procurement throughout Ukraine. That is, only 9 people 
have the entire volume of complaints in the country. And that's thousands of complaints! Each 
complaint requires careful deepening and study of the requirements of the tender documentation, as 
well as in most cases the study of the complainant's bid. At the same time, the scope of functions of 
the state commissioner of the AMCU does not provide only for consideration of complaints in the field 

                                                 
3 On the peculiarities of procurement of goods, works and services to guarantee the defense needs: 
Law Of Ukraine dated 12.05.2016 No. 1356-VIII. Voice of Ukraine. 2016. № 102. 
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of public procurement. In addition to reviewing complaints in the field of public procurement, each 
commissioner is responsible for protecting economic competition and controlling state aid. Each of 
the above issues is in fact an independent industry that requires a separate thorough study. Of course, 
all of the above affects the efficiency and timeliness of each complaint. 

There are often situations when a meeting scheduled for 10 a.m. on a specific complaint began 
only at 5 p.m. At the same time, it was impossible to predict which complaint would be considered 
next, which forced the complainant to spend a significant amount of time waiting for a meeting at the 
AMCU premises. At the same time, the possibility of considering complaints by videoconference (for 
example, as it happens in the courts) is also not envisaged, which for many created the need for 
regular visits to the city of Kyiv to participate in the meetings of the Board.4 

Another problem was the absence of any official centralized generalizations of the Board or 
recommendations, while any convenient search for the practice of the appellate body was virtually 
absent. It is worth paying tribute to the AMCU state commissioners, who, even in the presence of 
excessive workload, made motivated and lawful decisions based on the results of the complaint 
review. However, given the concept of reform of the appellate body presented to the AMCU, it is seen 
that the above shortcomings can be remedied in the near future5. 

However, despite the overall positive trend in the development of the public procurement 
system, the legislation was not perfect and needed to be improved. Already in April 2020, the updated 
version of the Law of Ukraine "On Public Procurement" will come into force. The analysis of the 
provisions of the updated law shows that the changes will also affect the mechanism and procedure 
for appealing in the procurement procedure. At the same time, the reform required not only the appeal 
procedure, but also the work of the appeals body under the Antimonopoly Committee of Ukraine - the 
Permanent Administrative Board for Complaints of Violations of Public Procurement Legislation. 
 

CONCLUSIONS 

The analysis of the administrative and legal procedure for appealing public procurement makes 
it possible to conclude that the procedure consists of several stages, which are divided into a number 
of interdependent stages. Yes, it has been found that this procedure consists of three stages: 

1. The stage of preparation and filing of a complaint. The said complaint is characterized by 
considerable activity and initiative of the complainant in the preparation of the public procurement 
appeal. Almost all procedurally significant actions are recorded and mediated in the PROZORRO 
electronic system; the provision of a bypassing the PROZORRO system is impossible. 

2. Stage of consideration and decision on the complaint. It is characterized by considerable 
activity of the appeal body - the AMCU on behalf of the Collegium and the units providing its work. 
Procedurally significant actions are not recorded in the PROZORRO electronic system, but are 
documented in the form of protocol decisions, draft documents, conclusions and more. The stage is 
initiated and completed in the environment of the PROZORRO electronic system. The stage has 
several stages: 

a) Admission stage. At this stage, the issue of admission of the complaint to the Board is 
resolved. It ends with the adoption of one of three decisions: the adoption of the complaint for review, 
the dismissal complaints without consideration, termination of consideration of the complaint. If the 
complaint is accepted, the course of the procedure public procurement is suspended; 

b) Preparation stage. It is mostly provided by the staff of the AMCU. It consists of preliminary 
processing of the complaint materials, preparation of legal conclusions on the issues mentioned in the 
complaint, preparation of the draft decision. This stage is coming to an end preparing draft decisions 
and presenting them at the Board meeting; 

c) Discussion stage. Occurs after hearing the complaint. Characterized by discussion, 
rapporteur's questions, meeting attendees and establishment truths in this case. Completes the 
decision of the Board; 

                                                 
4 Panaiotidi S.M. How to properly challenge a tender: common mistakes. Ukrainian Pravda. 
06.07.2016. URL:https://www.pravda.com.ua/columns/2016/07/6/7113796/. 
5 Selivanov N.P. Administrative and legal support for the functioning of the electronic procurement 
system in Ukraine:diss. Cand. lawyer. Sciences: Special. 12.00.07 / Public Law Research Institute. 
Kyiv, 2017. 222 p. 
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d) Stage of decision making. It is characterized by the preparation of the minutes of the meeting 
and the formation of the final text of the decision. It ends with the signing of the decision text by 
authorized persons 

The stage of implementation of the solution. It is closely related to PROZORRO. It is ensured 
through the interaction of the staff of the AMCU apparatus and the interface of the PROZORRO 
system. It consists of two stages: 

a) Publication of the decision. It is characterized by making a decision in the PROZORRO 
system and bringing it to the attention of stakeholders; 

b) Renewal of the regular public auction regime This stage is inherent in cases where the 
decision does not provide for satisfaction of the complaint. It is characterized by the resumption of the 
course of public bidding, unlocking of public bidding and setting new deadlines. 

I would like to note that the AMCU really understands the shortcomings of the Board's work. 
The proposed concept of reformation of appeal applies to those aspects that were most problematic. 
So, we hope to further improve the efficiency of the appeal body. As a lawyer who practices in the 
area of public procurement, I hope that the concept of reforming the Board will be approved soon and 
will become operational with the entry into force of the new Law of Ukraine "On public procurement". 
 

Bibliiography: 

1. About the Antimonopoly Committee of Ukraine: Law of Ukraine of 26.11.1993 № 3659-XII. 
Information of the Verkhovna Rada of Ukraine. 1993. No. 50. Art. 472 
2. On Public Procurement: Law of Ukraine of 25.12.2015 No. 922-VIII. Voice of Ukraine. 2016. № 30. 
3. On the peculiarities of procurement of goods, works and services to guarantee the defense needs: 
Law Of Ukraine dated 12.05.2016 No. 1356-VIII. Voice of Ukraine. 2016. № 102. 
4. On Approval of the Procedure for Publication of Public Procurement Information: Order of the 
Ministry of Economic Development and Trade of Ukraine dated March 18, 2016 No. 477. Official 
Bulletin of Ukraine. 2016. № 25. P. 146. Art. 1013 
5. On approval of the Regulations of the Permanent Administrative Board of the Antimonopoly 
Committee of Ukraine on Complaints of Violations of the Law on Public Procurement: Order of the 
Antimonopoly Committee Of Ukraine dated 19.04.2016 № 11-рп. Information and Analysis Library 
"League. Law".  
6. Instructions for contesting public procurement on SmartTender.biz. Kyiv, 2017. 18p. URL: 
https://smarttender.biz/instruktsii/instruktsiya-oskarzhennya-publichnyh-zakupivel-uchasnyk/; 
7. Information from the official website of the Antimonopoly Committee of Ukraine. URL: 
http://www.amc.gov.ua/amku/control/main/ uk/publish/article/140479; 
8. SELIVANOV N.P. Administrative and legal support for the functioning of the electronic procurement 
system in Ukraine:diss. Cand. lawyer. Sciences: Special. 12.00.07 / Public Law Research Institute. 
Kyiv, 2017. 222 p. 
9. Panaiotidi S.M. How to properly challenge a tender: common mistakes. Ukrainian Pravda. 
06.07.2016. URL:https://www.pravda.com.ua/columns/2016/07/6/7113796/. 
 
Contact information: 

Mgr. Ivan Gabani  
djanik.gabani@gmail.com 
PhD student of the Department Of Administrative,  
Financial And Informative Law of the Faculty of Law  
of Uzhgorod National University  
26, Kapitulna street, Uzhhorod,  
8800 
Ukraine 

https://www.pravda.com.ua/columns/2016/07/6/7113796/
mailto:djanik.gabani@gmail.com


_____European Law as a Tool for Approximation of Slovak Law and Ukrainian Law____ 
 

 

69 

REGULATION OF PLANNING ACTS OF THE AUTHORITIES AS 
A DIRECTION OF ENSURING THE REQUIREMENT OF ACCESS 

TO ADMINISTRATIVE BODIES 

Tetiana Karabin 

Uzhgorod National University, Faculty of Law 
 

Abstract: The article is devoted to the study of plans approval as one of the tools of public 

administration activity, which is the least studied in the science of administrative law and the least 
regulated. 

It is justified that planning acts should be attributed to a separate group of acts issued by public 
administration entities. It is expedient to get closer proceedings in administrative courts in such cases 
to proceedings in cases of appealing against normative acts, but the procedure for adopting a planning 
act have tobe brought closer to adopting an administrative act and be regulated by the Law “On 
Administrative Procedure”. 
 
Keywords: planning act, instrument of public administration activity, public administration, city 

planning acts. 
 
 

INTRODUCTION 

The realization of Ukraine's European integration aspirations has been reflected in the signing 
of the Association Agreement between Ukraine and the EU. The provisions of the agreement primarily 
concern the issues of economy, information policy, taxation, protection of intellectual property rights. 
However, within the scope of this Agreement, there are also issues of providing individuals and legal 
entities with access to administrative bodies for the protection of personal and property rights (article 
471)1. 

Today, the need for legislative regulation of the procedural relations of public administration 
bodies with individuals (individuals and legal entities) is obvious. 

Thus, during the second half of the twentieth century, a number of mandatory rules have been 
put in place in this field in Europe. In the vast majority of European countries, during this time 
systematization of administrative procedure legislation and the adoption of separate legislative acts 
took place. In the territory of the former USSR several states have already adopted general laws on 
administrative procedure, they are already in force in Azerbaijan, Belarus, Estonia, Armenia, Georgia, 
Kazakhstan, Lithuania. 

In particular, when making administrative decisions, that is, decisions of public administration 
bodies concerning the rights and duties of particular individuals, it is required to ensure the rights of 
the individual: to be heard before making an adverse decision; for help and representation; to 
familiarize with the case files; it is the responsibility of the administrative authority to justify the adverse 
acts and state the procedure for their appeal, etc. These and other rights of the individual and the 
duties of administrative bodies are provided in the laws on general administrative procedure. 

In Ukraine, a systematic legislative act has not yet been adopted. Regulations are dispersed 
on various acts. However, they reflect the provisions Ukraine has pledged to abide, through 
membership in the Council of Europe, and the commitment to implement the ac provisions. 

Thus, within the legal system of the Council of Europe, these provisions are reflected in some 
resolutions and recommendations of the Committee of Ministers of the Council of Europe, in particular, 
Resolution 77 (31) of the Committee of Ministers on the protection of individuals against acts of 

                                                 
1 Association agreement between Ukraine, on the one hand, and the European Union, the European 
Atomic Energy Community, and their Member States, on the other hand from 27.06.2014. URL: 
https://zakon3.rada.gov.ua/laws/show/984_011?lang=uk 

https://zakon3.rada.gov.ua/laws/show/984_011?lang=uk
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administrative bodies (dated 28.09.1977)2, Recommendations (80)2 on the exercise of discretion by 
administrative bodies (dated 11.03.1980)3 and Recommendation (87)16 on administrative procedures 
affecting a large number of persons (17.09.1987)4. These are acts that directly relate to Ukraine and 
which provisions have been implemented into national law. Although there is no single act. 

Last year, a draft law on administrative procedure was submitted to the Ukrainian Parliament 
for consideration5. It was adopted in the first reading, although due to the large number of comments 
it was sent for revision. To date, its revised version has never been presented. It remained to be only 
a project. 

In this paper, I would like to address a specific issue of this project, which I consider to be a 
defect and which should be regulated in this law. This issue concerns the regulation of the adoption 
of administrative acts in the form of plans. 

The implementation of the competence of public administration bodies is often due to the 
adoption, approval of various plans. Approval of plans and planning is one of the tools of public 
administration activity in all spheres of public life. A planning act is the decision of an entity that 
determines the order, sequence, or relationship of the following actions. 

Of course, the general principles of the administrative procedure for adopting both the 
administrative act and the planning act, stage and proceeding are the same. Therefore, it can be 
explained that planning acts are not regulated in the draft law “On Administrative Procedure” 
separately. 

At the same time, there are significant features of planning acts. 
These features are primarily due to the tasks that the plan fulfills. The key feature of planning 

is the focus on the future solution of the issue through the establishment of common goals and 
frameworks, giving certainty to future administrative activities. 

Another feature that distinguishes planning acts from other instruments of public administration 
is that they provide transparency for the activities of the authorities. Plans contain future activities and 
outline the outcome of these activities, sometimes even with executors and deadlines. The planning 
act is not unchanged, it is updated from time to time, and is amended and modified to meet changing 
needs and social requirements. 

Legislation does not provides a large number of them. These include the plans provided by the 
Law of Ukraine “On the Basics of Urban Planning”, “On Regulation of Urban Planning Activity”. These 
are the general plan of the settlement, which determines the principal decisions of development, 
planning, construction and other use of the territory of the settlement; a detailed site plan that defines 
the planning organization and development of the site; a zoning plan that defines the conditions and 
restrictions on the use of the site for urban development within the designated zones. 

The procedure for approving relevant town planning acts is defined by the Law "On Regulation 
of Urban Planning Activity", "On Local Self-Government" and the Procedure of Holding Public 
Hearings on Consideration of Public Interests when Developing Urban Planning Documentation at the 
Local Level. This procedure involves determining the developer of the master plan of the settlement, 
notification of the beginning of the development of the master plan of the settlement; coordination of 
the draft master plan of the settlement with the local self-government bodies; promulgation of the 
made decisions on development of town planning documentation at the local level; publicizing draft 
urban planning documents at the local level and making this information available to the public; 
registration, consideration and generalization of public proposals for urban planning documentation 

                                                 
2 On the protection of the individual In relation to the acts of administrative authorities. Resolution (77) 
31. Adopted by the Committee of Ministers on 28 September 1977, at the 275th meeting of the 
Ministers' Deputies. URL: https://rm.coe.int/16804dec56 
3 Recommendation no. R (80) 2 of the committee of ministers concerning the exercise of discretionary 
powers by administrative authorities. Adopted by the Committee of Ministers on 11 March 1980 at the 
316th meeting of the Ministers' Deputies. URL:  https://rm.coe.int/16804f22ae 
4 Recommendation no. R (87) 16 Of the committee of ministers to member states. On administrative 
procedures 
Affecting a large number of persons. Adopted by the Committee of Ministers on 17 September 1987 
at the 410th meeting of the Ministers' Deputies.URL: https://rm.coe.int/16804eaa5c 
5 On Administrative Procedure: Draft Law of Ukraine. 2679-VIII of 07/02/2019. URL: 
http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=65307 

https://rm.coe.int/16804dec56
https://rm.coe.int/16804f22ae
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at the local level (if created); conciliation of disputes between the public and the customers of town 
planning documentation at the local level through a conciliation commission; publicizing the results of 
consideration of public proposals for urban planning projects at the local level6, etc. 

But the most important problem is determining the order in which administrative cases related 
to contesting planning acts are considered. The Code of Administrative Judiciary establishes a 
different procedure for the consideration of administrative cases connected the administrative acts 
(individual acts) and regulations. And such features are significant. Thus, in the case of initiation of 
proceedings in an administrative case to appeal a normative legal act, the court obliges the defendant 
to publish an announcement about it in the edition in which the act was or should have been officially 
promulgated7. 

Accordingly, the classification of acts-plans in one of these categories of cases, determines 
the specifics of the process itself. 

 The courts decide this issue differently. In particular, in some administrative courts, cases of 
declaring a master plan and zoning plan illegal are regarded as normative acts8, while others – are 
considered as acts of individual action, as administrative acts9. 

A month ago, the first decision of one The Supreme Court of Ukraine was also taken to check 
the decision of the first and second-instance courts on the grounds that the case was not properly 
considered. In this decision, The Supreme Court of Ukraine explained that the detailed plan of the 
district was a normative legal act of a local government body, so the courts should pay attention to 
the peculiarities of the proceedings in cases of appealing legal acts10. 

Such diversity is caused, first and foremost, by the lack of a clear normative definition of 
concepts in a legislative act. In particular, the Code of Administrative Judiciary, which states that an 
individual act - an act (decision) of the subject of authority, issued (adopted) for the exercise of power 
management functions or in the order of providing administrative services related to the rights or 
interests defined in the act of a person or persons, the action of which is exhausted by its execution 
or has a fixed term. Of course, for example, planning acts do not contain a specific definition of a 
person or persons, and their action is not limited to execution and it has no fixed term. At the same 
time, planning acts do not fall within the requirements set by the code for normative acts: they do not 
establish" general rules for regulating similar relationships." 
 

CONCLUSION 

I think that planning acts should be attributed to a separate group of acts issued by public 
administration entities. This will be appropriate for two reasons. First, they do not contain norms of 
law, but concern a personalized circle of persons, however, it is expedient to get closer proceedings 
in administrative courts in such cases to proceedings in cases of appealing against normative acts. 
This is due to the wide range of persons who may be violated, and therefore the need to publish 
announcements of the opening of proceedings, as well as the need to dispute the plan for its entire 
duration. 

At the same time, the procedure for adopting a planning act should be approximated to the 
adoption of an administrative act and be regulated by the Law “On Administrative Procedure”. In 
adopting them, all principles must be respected, including the rule of law, legality, proper use of 
authority, validity and certainty, impartiality (impartiality) of the administrative body, integrity and 
prudence, proportionality, openness, reasonable time, actions and requirements of the person, 
efficiency, presumption of legitimacy of the individual's requirements the right to be heard and so on. 

                                                 
6 On Regulation of Urban Planning Activity: Law of Ukraine dated 17.02.201, No. 3038-V . URL: 
https://ips.ligazakon.net/document/view/T113038?an=0&ed=2018_02_06 
7 Code of Administrative Procedure of Ukraine № 2747-15 of 06.07.2005 . URL: 
http://zakon2.rada.gov.ua/laws/show/2747-15 
8 Case 308/2555/16-a, Resolution of the Uzhgorod City Court of Zakarpattia Region of 07.03.2017. 
URL: http://www.reyestr.court.gov.ua/Review/65276758 
9 Case No. 362/1452/14-a, Resolution of the Vasylkiv City District Court of Kyiv Region of 06.10.2014. 
URL: http://www.reyestr.court.gov.ua/Review/40856474 
10 Supreme Court Order in Case No. 522/22780/16-a (Administrative Proceedings No. K / 
9901/51766/18, No. K / 9901/51184/18) / URL:  http://www.reyestr.court.gov.ua/Review / 85087709. 
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Moreover, the experience of such regulation is contained in the legislation of many European 
countries. 
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Abstract: Article briefly describes the process, how the EU law affected the Slovak law in the area of 

public procurement with regard to the transparency. 
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1 INTRODUCTION 

European Union establishes an internal market, where the free movement of goods, persons, 
services and capital is ensured. Internal market of the European Union provides a space, where 
entrepreneur can offer their goods or services transboundary to each other, wide public and even to 
state authorities within the process of public procurement. Public procurement is therefore an 
immanent part of the internal market and is regulated through the EU directives. 

To ensure efficiency and effectiveness of the public procurement, it is crucial to provide public 
procurement in compliance with the principles of fair competition, equality, non-discrimination, 
transparency, proportionality and good administration.2 

Transparency in the context of public procurement requires there to be a degree of publicity 
on the part of the contracting authority sufficient to enable, on the one hand, competition to be opened 
up and, on the other hand, the impartiality of the award procedure to be reviewed.3 The obligation of 
transparency, which is a corollary of the principle of equality, is designed essentially to ensure that 
any interested operator may take the decision to tender, in a public procurement procedure, 
on the basis of all relevant information and to ensure the elimination of any risk of favouritism 
or arbitrariness on the part of the contracting authority. It implies that all the conditions and 

detailed rules governing the award procedure must be drawn up in a clear, precise and unequivocal 
manner so that, first, all reasonably informed tenderers exercising ordinary care can understand their 
exact significance and interpret them in the same way and, second, the contracting authority is able 
to ascertain whether the bids submitted satisfy the criteria applying to the contract in question.4  

In Slovakia, a lack of competition and transparency have been long-standing challenges. The 
European Commission (hereinafter only “Commission”) stated in its country report 20195 that the 
share of negotiated procedures without publication remained at 5% in 2018 and the use of quality 
criteria in awarding the contracts dropped from 8% to 4%, while the number of procedures where only 

                                                 
1 This article was prepared within the projects APVV-17-0641 “Improvement of effectiveness of legal 
regulation of public procurement and its application within EU law context”, Jean Monnet project No. 
600587-EPP-1-2018-1-SK-EPPJMO-MODULE: „Clinical Education in Selected Areas of European 
Union's Internal Market“ and VEGA project No. 2/0167/19: „The real convergence in the European 
union: empirical proofs and implications“. 
2 KALESNÁ K., PATAKYOVÁ M. T.: Remedies in Antitrust under EU and Slovak Law, s. 155. 
3 Judgement of the Court of 17 December 2015, Joined cases C-25/14 and C-26/14 Union des 
syndicats de l’immobilier (UNIS) v Ministre du Travail, de l’Emploi et de la Formation professionnelle 
et du Dialogue social, Syndicat national des résidences de tourisme (SNRT) and Others and Beaudout 
Père et Fils SARL v Ministre du Travail, de l’Emploi et de la Formation professionnelle et du Dialogue 
social, Confédération nationale de la boulangerie et boulangerie-pâtisserie française, Fédération 
générale agro-alimentaire — CFDT and Others, ECLI:EU:C:2015:821, para. 39 
4 Judgement of the Court of 4 April 2019, Case C-699/17, Allianz Vorsorgekasse AG, 
ECLI:EU:C:2019:290, para. 62 
5 European Commission (2019): Country Report Slovakia 2019. SWD(2019) 1024 final, p. 45-46. 
Available at: https://ec.europa.eu/info/sites/info/files/file_import/2019-european-semester-country-
report-slovakia_en.pdf  

https://ec.europa.eu/info/sites/info/files/file_import/2019-european-semester-country-report-slovakia_en.pdf
https://ec.europa.eu/info/sites/info/files/file_import/2019-european-semester-country-report-slovakia_en.pdf
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one tender was submitted increased from 14% in 2017 to 22% in 2018. The average length of 
procedures increased to 200 days in 2018, compared to 108 in 2017. Problems remain with high-
value, long-term IT contracts which allocate essential proprietary rights to large private suppliers. 
However, Commission recognised also some improvements, especially connected with deployment 
of electronic procedures and professionalisation initiatives. 

This article provides a view, how the EU law helped Slovakia to improve a legal environment 
with regard to the transparency of purchase of public goods, services and works by contracting 
authorities.  

 
2 SITUATION BEFORE ACCESSION OF THE EU 

The Slovak republic (hereinafter only “SR”) began to approximate its legal system 
autonomously to the law of the European Union nine years before it became its full member. We can 
find the reason of such approach in the European Communities - Slovakia Association 
Agreement6 (1994) which in its Preamble defined the accession of Slovakia to the European 
Community (hereinafter only “Community” or “EC”) as an ultimate objective of the SR. In article 69 of 
the Association Agreement contracting parties confirmed, that the approximation of the Slovak 
Republic's existing and future legislation to that of the Community is the major precondition for the 
Slovakia´s economic integration into the Community and Slovakia obliged to ensure that its legislation 
will be gradually made compatible with that of Community. 

 
2.1 Public Procurement Act 1993 

In the time of establishment of the Slovak republic, Act on public procurement No 263/19937 
was in force.8 This act recognised the methods of procurement such as: public competition, closer 
competition, negotiations, price offer and direct award. Publicity of procurement was realised by not 
specified national and foreign media. Assessment of submitted tenders provided three-member 

commission appointed by the contracting authority. The impartiality and independence of the of the 
commission members should be guaranteed by criteria such as moral integrity, non-existence of a 
working or family relations to the tenderer and the ban to be at the same time in a position of statutory 
body or any other body of the tenderer (i.e. evaluator must not assess his own bid). The only reason 
for exclusion of tenderers was granting, offer or promise of bribe. However, the admission of the bribed 
evaluator was necessary precondition of applicability of this provision. Such legislation therefore 
seems not only ineffective, but even naïve. Surely, it was legislation easily to be circumvent. To reach 
preferential treatment, tenderer needed to have any related person in commission (except those with 
employment and family relation) who did not admit that it was bribed for such preferential treatment. 
Regarding to the transparency issues, deficiencies could be found in facts, that contract were 

provided by tenderers, there existed an unlimited and uncontrolled possibility to conclude 
amendments rising the value of contract. Also, possibility of direct awarding of the contract without 
reasonable justifying and without market inquiry was often used. Referring to the non-disclosure 
clauses, even data from tenders was considered to be trade secrets and were prohibited to be 
published. With the same reasoning (non-disclosure clause, trade secret), also content of the awarded 
contract remained publicly unknown. The supervision on public procurement was realised by the 

Ministry of Transport, Communications and Public Works of the Slovak Republic, which were entitled 
to suggest contracting authority to cancel the tender, but only in situation, where such possibility was 
described in terms of reference. The court was the only authority empowered to cancel the 
procurement or its outcome. Action must be filed by the Ministry of Transport, which bore the burden 
of proof, that contracting authority breached the law. Such processes lasted usually longer than 7 
years and were quite ineffective. Improvement of the effectivity and transparency of the procurement 
were therefore very actual. 
 

                                                 
6 Europe Agreement establishing an association between the European Communities and their 
Member States, of the one part, and the Slovak Republic, of the other part, OJ L 359, 31.12.1994, p. 
2-201 
7 Zákon č. 263/1993 Z. z. o verejnom obstarávaní tovarov, služieb a verejných prác (Zákon 
o verejnom obstarávaní), Zbierka zákonov Vol. 66, 17.11.1993  
8 It was inspired by the UNCITRAL Model Law on Public Procurement. 
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2.2 Public Procurement Act 1999 

Pursuant to the Article 68 of the Association Agreement (1994), from the date of entry into force 
of this agreement, EU and Slovakia opened a public contract market to each other. Slovak companies 
were granted access to contract award procedures in the EU pursuant the EU procurement rules. The 
companies from EU countries were granted the same, but later, after expiration of 10-years transition 
period. The approximation could start. At EU level, Directives 1989-19939 were in force. Those were 
used as referential law, when preparing the Public Procurement Act No 263/199910. Regarding the 
procurement methods, this act introduces public competition, closer competition, negotiation, 
negotiation without publicity, bid competition. Publicity was ensured in national and foreign 
procurement journal and in (not specified) print media. Assessment of tender bids provided three- 
member independent commission, but more not-voting members, who were not tenderers, might be 

present, too. Regarding the revision processes, in compliance with the requirement of Directive 
89/665/EEC a new supervisory authority was created - The Public Procurement Office. When 
considering the transparency issues, it needs to be said, that all previous deficiencies remained 
(contracts provided by tenderers, an unlimited and uncontrolled possibility to conclude amendments 
rising the value of contract, direct awarding of the contract without reasonable justifying and without 
market inquiry, content of the awarded contract remained publicly unknown). Assessment remained 
private and without any publicity. On the other side some improvements were present, too. There was 
effort to strengthen the independence of the members of assessment commission through the 
exclusion the persons closely related to evaluators and inclusion of non-voting observers. 
Furthermore, from 2001, so called “opening of the envelopes” (i. e. official presentation of the bids) 
become public. The most important improvement in this time was the creation of the Public 
Procurement Office, which engaged the powers to supervise the process of procurement and also to 
cancel the procurement which did not comply with the law as well as impose the fines. 

 
2.3 Public Procurement Act 2003 

Slovakia´s approximation effort intensified with the approaching accession to the EU. The 
Accession Agreement to EU (2003)11 in Article 2 of its Act concerning the conditions of 
accession stipulated, that “from the date of accession, the provisions of the original Treaties and the 
acts adopted by the institutions and the European Central Bank before accession shall be binding on 
the new Member States and shall apply in those States under the conditions laid down in those 
Treaties and in this Act”. It means, that Slovakia was obliged to finish the harmonisation of law before 
1st of May 2004, which was the day of its accession to the EU. This goal was met by the Public 

                                                 
9 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award 
of public service contracts (OJ L 209, 24.7.1992, p. 1-24), Council Directive 93/36/EEC of 14 June 
1993 coordinating procedures for the award of public supply contracts (OJ L 199, 9. 8. 1993, p. 1-53), 
Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award 
of public works contracts (OJ L 199, 9. 8. 1993, p. 54-83), Council Directive 89/665/EEC of 21 
December 1989 on the coordination of the laws, regulations and administrative provisions relating to 
the application of review procedures to the award of public supply and public works contract (OJ L 
395, 30. 12. 1989, p. 33-35). 
10 Zákon č. 263/1999 Z.z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov Zbierka 
zákonov, Vol. 112, 26. 10. 1999. This act was several times amended and was valid until 31.12.2003 
11 Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of 
Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the Italian 
Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, 
the Portuguese Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of 
Great Britain and Northern Ireland (Member States of the European Union) and the Czech Republic, 
the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the 
Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia, the 
Slovak Republic, concerning the accession of the Czech Republic, the Republic of Estonia, the 
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the 
Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic to the 
European Union, OJ L 236, 23. 9. 2003, p. 17-930 
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Procurement Act No 523/200312 which entered into legal force on January 1st 2004. This act 

completely harmonised Slovak public procurement law with the EU general procurement principles, 
publication rules, methods of procurement, technical evaluation rules and rules for participation, 
selection and awarding contracts. Public competition, closer competition, negotiations, negotiation 
without publicity and bid competition were methods of procurement recognised by this law. Publicity 
of procurement was ensured through the Procurement Journal (SR), Official Journal (EU) and not-
specified national prints. Assessment provided three-member expert commission with possible 
presence of other not-voting members and tenderers. Revision was realised at first level, by the 

contracting authority, then by the Public Procurement Office. Regarding the transparency, previous 
deficiencies still remained (contracts provided by tenderers, an unlimited and uncontrolled possibility 
to conclude amendments rising the value of contract, direct awarding of the contract without 
reasonable justifying and without market inquiry, content of the awarded contract remained publicly 
unknown). The positive steps towards transparency can be seen in obligatory specialisation of the 
contracting authority´s procurer, presence of tenderers at assessment process and in the 
establishment of the register of tenderers meeting the personal criteria under the Public Procurement 
Act, which eased the administrative burden of tenderers. However, by this act Slovak procurement 
law resulted in full compliance with EU´s one. 

 
3 SITUATION AFTER ACCESSION OF THE EU 

Despite the fact, that Slovakia entered the EU with fully harmonised public procurement law, it 
did not last long. EU Public Procurement Directives 1989-1993 became outdated and ineffective, as 

different legislations in EU Member States could not prevent corruption, preferential treatment and the 
infringement of competition rules.  

A new package of EU law was therefore adopted. Public Procurement Directives 2004-
200913 aimed to simplify and modernise the procurement process, as well as clarify it. Directive were 

based on Court of Justice case-law, in particular case-law on award criteria, which clarifies the 
possibilities for the contracting authorities to meet the needs of the public concerned, including in the 
environmental and/or social area, provided that such criteria are linked to the subject-matter of the 
contract, do not confer an unrestricted freedom of choice on the contracting authority, are expressly 
mentioned and comply with the fundamental principles of the Treaty and in particular to the principle 
of freedom of movement of goods, the principle of freedom of establishment and the principle of 
freedom to provide services and to the principles deriving therefrom, such as the principle of equal 
treatment, the principle of non-discrimination, the principle of mutual recognition, the principle of 
proportionality and the principle of transparency.14 Pursuant these directives, contracting authorities 
should treat economic operators equally and non-discriminatorily and should act in a transparent way. 
The efficiency and transparency of the public procurement should be brought by the developments in 
information and communications technology and use of electronic means. Competition and its visibility 
should be guaranteed by advertisement of contract notices through the EU by the use of Common 
Procurement Vocabulary as reference nomenclature for public contracts. 

 

                                                 
12 Zákon č. 523/2003 Z. z. o verejnom obstarávaní a o zmene zákona č. 575/2001 o organizácii 
činnosti vlády a organizácii štátnej správy v znení neskorších predpisov, Zbierka zákonov Vol. 
217/2003 
13 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the 
coordination of procedures for the award of public works contracts, public supply contracts and public 
service contracts (OJ L 134, 30.4.2004, p. 114-240), Directive 2004/17/EC of the European Parliament 
and of the Council of 31 March 2004 coordinating the procurement procedures of entities operating in 
the water, energy, transport and postal services sectors, (OJ L 134, 30. 4. 2004, p. 1-113), Directive 
2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of 
procedures for the award of certain works contracts, supply contracts and service contracts by 
contracting authorities or entities in the fields of defence and security, and amending Directives 
2004/17/EC and 2004/18/EC (OJ L 216, 20. 8. 2009, p. 76-136) 
14 See for example the Preamble of the Directive 2004/18/EC, para. 1 and 2. 
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3.1 Public Procurement Act 2006 

Public Procurement Directives 2004-2009 were transposed to the Slovak legal system by the 
Public Procurement Act No 25/200615 and its amendments. Regarding the procurement methods 
alongside the traditional ones (public competition, closer competition, negotiation, negotiation without 
publicity) new methods were introduced: competitive dialogue, draft competition, electronic auction, 
centralised procurement, electronic market. Publicity of procurement was realised via Procurement 
Journal (SR) and Official Journal (EU) and national prints. Assessment process was changed, as 
commission contained from three to five independent (not expert) members. Not-voting members still 
could be present, but tenderers were excluded from assessment procedure. Revision is realised by 

contracting authorities and Public Procurement Office. Administrative decisions of Public Procurement 
Office could be subject of the judicial review.16 New feature is a notification obligation of contracting 
authority towards the Commission in case of exclusion of tender with abnormally low bid.  

Paradoxically, although the new legislation was intended to improve the quality, effectivity and 
transparency of the public procurement, according to an evaluation study provided for the European 
Commission by PwC for 2006-201017, Slovakia was assessed negatively. The level of competition 
was low due to often use of the method of direct awarding. It resulted in the increase of prices. At the 
same time, Slovakia was assessed as the country with the highest administrative burden on applicants 
and was at the last place when assessing the average number of tenders submitted in public 
procurements. 

Situation became better from 2011. Through to the amending act No. 58/1118 the transparency 
was strengthened by the extension of the scope of mandatory publicized documentation (e.g. calls, 
notices, bids, records, contracts, amendments, etc.), limitation of uncontrolled increased of awarded 
contract by amendments and by mandatory publicization of awarded contracts and their amendments. 
Furthermore, from 2012, an electronic method of e-auction and dynamic purchase system are 
mandatory. 

Even better improvements were introduced in 2013. The amendment aimed to strengthen the 
quality of competitions, the quality of goods and services delivered and the protection of public funds. 
The institute of the internet profile of the contracting authority was introduced as a publicly accessible 
place, where the whole life cycle of the contract is published from tender documents to evaluation of 
performance of the contract. The Register of References was introduced as a publicly available 
information system containing references from contracting authorities and contracting entities and 
taking into account criteria such as premature termination of contract due to contravention of supplier 
obligations, total duration of contractor's delay for contractor reasons, complaints reasonably raised 
and others. A notification module has been created to automatically send information about 
announced competitions to interested parties and to ensure openness of the competition for all 
potential participants of the competition. The procurement process has been made more efficient by 
setting up an electronic marketplace for the procurement of general goods, services and construction 
works for below-the-threshold contracts, which also monitors and evaluates what and for how much 
contracting authorities buy. A step towards greater efficiency in public procurement was presented 
also the introduction of the possibility of concluding a contract with a second or third tenderer if the 
first tenderer fails to meet the conditions laid down or does not cooperate for the conclusion of the 
contract. An important change is the establishment of a prohibition to conclude an amendment that 
increase the price of performance or its part. Such increase could be realized only with preceded 
approval of the Board of the Public Procurement Office, and only if there exist a change in 
circumstances that could not have been foreseen when awarding the contract.  

                                                 
15 Zákon č. 25/2006 Z. z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov, Zbierka 
zákonov Vol. 14/2006 
16 The timeliness of such judicial review may be questionable. See, for example: PATAKYOVÁ M.T.: 
Independence of Public Procurement Authority, p. 214. 
17 Public procurement in Europe. Cost and effectiveness. A study on procurement regulation. 
Prepared for the European Commission, March 2011.  
Available at: http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-
effectiveness_en.pdf  
18 Zákon č. 58/2011 Z.z., ktorým sa mení a dopĺňa zákon o verejnom obstarávaní a o zmene 
a doplnení niektorých zákonov v znení neskorších predpisov, Zbierka zákonov Vol. 23/2011 

http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-effectiveness_en.pdf
http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-effectiveness_en.pdf
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To sum up transparency issues, new legislation brought huge administration, which resulted 
to minimalization of number of tenderers, and before 2011, also to direct awarding of contract with 
uncontrolled amendments. On the other side, it brought also some positives: obligatory exclusion of 
tenderers who have participated in a criminal organisation or who have been found guilty of corruption 
or of fraud to the detriment of the financial interests of the European Communities or of money 
laundering, mandatory publication of various procurement documents, limit for increase the value of 
the contract by amendments up to 30%, obligation of contracting authority to reason in writing the 
procurement  by the method of the closer competition and  direct awarding, obligatory use of electronic 
auctions, evidences of references, automatic electronic notification on calls for tenders. 

 
3.2 Public Procurement Act 2015 

Although the implementation of EU rules of public procurement during the period 2006-2015 
improved the procurement environment, there still existed possibilities how to obstruct the systems a 
treat “special” tenderer preferentially. However, this phenomenon was not present only in Slovakia. 
Therefore, after 10 years, the EU again a reformed this area of law by introducing the package of 
Public Procurement Directives 2014.19 As the EU legislator explained in the Preamble of Directive 
2014/24/EU, Directives from 2004 should be revised and modernised in order to increase the 
efficiency of public spending, facilitating in particular the participation of small and medium-sized 
enterprises in public procurement, and to enable procurers to make better use of public procurement 
in support of common societal goals. There is also a need to clarify basic notions and concepts to 
ensure legal certainty and to incorporate certain aspects of related well-established case-law of the 
Court of Justice of the European Union. These directives are essentially based on the principles 
established by the Public Procurement Directives 2004 with the main objectives being to streamline 
and accelerate procurement processes through the compulsory electronisation, more flexibility and 
reduce administrative burdens. 

The new legislation sets common standards for the contract award in order to strengthen 
fairness of competition, environmental protection, social aspects of offers and innovation. Thanks to 
the criterion of the most economically advantageous tender, contracting authorities can place greater 
emphasis on quality in the process of evaluating tenders in addition to price and life-cycle costs. The 
new regulation also aims to support innovative solutions and innovative partnerships. The 
administrative burden is reduced by introducing a single European procurement document, as well as 
imposing an obligation to submit original documentation only to the winner of the selection procedure. 

These directives were transposed into the Slovak legal systems by the Public Procurement 
Act No. 343/201520. The act in compliance with the directives introduces new methods of procurement 
such as innovative partnership, centralised procurement, electronic market, alongside the older 
methods such as public competition, closer competition, negotiation with publication, competitive 
dialogue, direct negotiation and electronic auction. Publication as before, is realised through the 
Procurement Journal (SR), Official Journal (EU) and national prints. There are some changes in 
assessment process, where the commission is created at least from three experts with possible 
presence of not-voting members. New feature is, that the conflict of interest was defined. Revision 
process remained the same as in previous legislation.  

Regarding the transparency, substantial improvement was reached. Adopted measures 
include a register of final beneficiaries, register of partner of public sector, Single European Document, 
management of conflict of interest, prohibition to conclude amendments changing substantially the 
contract, prohibition to award a contract directly, own contracts of contracting authorities, identification 

                                                 
19 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC (OJ L 94, 28.3.2014, p. 65-242), Directive 
2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award of 
concession contracts (OJ L 94, 28.3.2014, p. 1-64), Directive 2014/25/EU of the European Parliament 
and of the Council of 26 February 2014 on procurement by entities operating in the water, energy, 
transport and postal services sectors and repealing Directive 2004/17/EC (OJ L 94, 28.3.2014, p. 243-
374) 
20 Zákon č. 343/2015 Z. z. o verejnom obstarávaní a o zmene a doplnení niektorých zákonov, Zbierka 
zákonov Vol. 95/2015 
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of sub-contractors, possibility of direct payments to subcontractors in case of construction works, 
restriction of control and revision, mandatory electronic communication. 
 
4 CONCLUSION 

Provided overview proves that thanks to approximation and harmonisation of the Slovak law 
with the European Union´s, a great shift from almost zero transparency to the almost standard level 
of effective and transparent spending of public sources was achieved. Thanks to the adopted 
measures, the manoeuvring space of unfair tenderers is continuously narrowing. It also ensures the 
sound functioning of the internal market and realization of the freedom of movement. 

It needed to be said, that the transparency as a basic principle of the concept of the Rule of 
Law, upon which the Slovak republic is established, shall be implemented directly, without the 
necessity of any external input. However, history showed, that without such external (European 
Union´s) push, this goal in Slovakia would be hardly achievable. Recent Commission´s report also 
showed, that despite the sound procurement rules, Slovakia still suffer with the lack of quality 
procurement procedures. New and modern institutes introduced from the EU thus, help Slovakia to 
proceed further. Therefore, we can conclude, that EU undoubtedly has helped to make public 
procurement in Slovakia more transparent and effective. 
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