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FOREWORD 
 
 

 Debtor-creditor relations represent economic and legal basis for the functioning of 

society. They are present in virtually every business relationship as well as in the everyday 

life of any natural person or legal entity entering into a completely elementary economic-legal 

relationship. Therefore, the creditor's legal protection and the related level of law enforcement 

are direct determinants of the security of the business environment and the economic 

development of society. 

 In the early years of their existence, post-communist states were characterized by wild 

economic relations, which often confused freedom with arbitrariness. Law enforcement was 

low at the very beginning of the start of the market economy, and although it has been 

improving in recent years, there is still much to be done in this area. Therefore, it is not 

surprising that creditors tried to use all available means to get to their, often already or almost 

unrecoverable claims. Therefore, the excessive use of the criminal law by creditors to compel 

their debtors to repay their obligations was not and is not an exception, despite the nature of 

the criminal law as a means of ultima ratio. 

 It is well known that the principle of subsidiarity of criminal repression, which is an 

expression of the principle of ultima ratio (Latin term meaning: final means or extreme 

means), represents one of the fundamental legal principles on which the concept of criminal 

law under the rule of law is based on. It is based on the fact that “... a criminal solution is the 

most final (subsidiary) means of protecting the rule of law ... requiring the State to apply the 

means of criminal law with restraint, especially where other legal means have failed or are 

ineffective... The essence of the problem is that criminal law has the most sensitive means of 

law enforcement, which greatly interfere with the rights and freedoms of citizens “(residents) 

“and their close persons, and can cause a number of adverse effects not only on the 

perpetrator but also on his family and the community in which he lives. Thus, a criminal 

solution is an ultima ratio for the legislator, but also for the judge, the prosecutor and the 

police...”1 

 Thus, in addition to the classic private-law instruments, creditors very often file a 

criminal complaint against the debtor in arrears not because they want a debtor to be 

criminally liable but rather they use it as a lawful means to intimidate debtor to make him 

finally pay their debts. This practice continues to be popular even though it is rarely 

successful. Indeed, most debtors to whom such a “trick” is applied are familiar with the 

practice of creditor-debtor relations and are aware of the fact that no one can be held 

criminally liable only because of their inability to repay their debt.2 

 Many of these criminal complaints are filed for suspicion of fraud under Section 221 

of the Criminal Code, which, inter alia, requires for its application the sign „through 

misrepresentation of another person or through taking advantage of another person’s 

mistake”. Thus, for fraud in the case of unpaid debts, the offender, from the commencement 

of his obligation, is required to be at least prepared to accept the possibility of not paying his 

debt This does not happen so often, and if it does, it is very difficult to prove it. This is also 

confirmed by constant case-law, one of the first case-law dealing with this issue is the case-

law of the Supreme Court of the ČSSR J 54/1967: „I. The fact that the debtor has not fulfilled 

his obligation to repay the money within the agreed period, although he could have done so, 

                                                           
1 ŠÁMAL, P. a kol.: Trestní zákoník. I. § 1 až 139 Komentář. 2nd edition. Praha: C. H. Beck, 2012, p. 115 – 

116. 
2 This also results from a slightly inaccurate wording of Art. 17 (2) of Act no. 460/1992 Coll. The Constitution of 

the Slovak Republic, as amended: „No one shall be deprived of his liberty solely because of his inability to fulfil 

his contractual obligation.“ 
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does not prove that he has misled the creditor to enrich himself to the detriment to creditor´s 

property within the meaning of Paragraph 250 (1) (a) of the Criminal Code” (now Section 

221 of the Criminal Code - author's note). 

 „In order to fulfil the legal signs of the subjective aspect of the offence of fraud under 

the provision, it is required in this case... to prove that at the time of taking the loan the 

perpetrator acted with the intention not to return the borrowed money at all or not to return it 

within the agreed period, or at least acted knowingly that he would not be able to return the 

money within the specified period and thereby misleading the creditor to enrich himself to the 

detriment to creditor´s property. 

 If only after the conclusion of the loan agreement the obstacles arose which prevented 

the borrower from fulfilling the loan obligation and which he could not foresee at the time of 

taking the loan when he was otherwise able to fulfil the obligation or if he was able to repay 

the money within the agreed time, he postponed the repayment, or additionally conceived the 

intention not to return the money at all, so its conduct does not constitute a criminal offence 

of fraud under Section 250 (1) (a) of Criminal Code” (now Section 221 of Criminal Code - 

author's note).3 

 It is clear from the above that the crime of fraud is not primarily intended to protect 

creditor-debtor relations. For this purpose, the Criminal Code contains several other merits of 

a crime, namely the offence of Harm Done to a Creditor under Section 239 of the Criminal 

Code, the offence of Preferential Treatment of a Creditor under Section 240 of the Criminal 

Code, the offence of Breach of Trust by Maladministration of Estates of Another under 

Sections 237 and 238 of the Criminal Code, the offence of Distortion of Data in Financial and 

Commercial Records under Sections 259 and 260 of the Criminal Code, the offence of Insider 

Trading under Section 265 of the Criminal Code and the offence of Market Manipulation 

under Section 265a of the Criminal Code. 

 When dealing with these crimes in practice, law enforcement authorities and courts 

must consider very carefully the subsidiarity of criminal repression so that, on the one hand, 

private relations are not unnecessarily criminalized but on the other hand, it does not prevent 

these private law relationships from being protected if not by private law but at least by 

criminal law. 

 

 

 doc. JUDr. Eduard Burda, PhD. 

 on behalf of the authors 

                                                           
3 J 54/1967. 
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1 BASIC DEFINITION IN THE SLOVAK CRIMINAL LAW                
The interdependence of law and economics is presented at many levels of 

macroeconomics and especially microeconomics, both at the theoretical and practical 

level. Economic practice is not possible without the influence of the law, or without its legal 

framework, regulation of varying intensity. The multi-layered nature of these relationships 

gives wide scope for economic-legal or legal-economic analysis. 
One of these relationships, which have significant economic and legal consequences, 

is creditor-debtor relations. The disruption of these relations poses considerable problems for 

                                                           
4 This paper has been developed with the support of the grant of the Ministry of Education, Science and 

Research of the SR VEGA No. 1/0907/16 – “Legal Protection of Economic and Legal Relations with an 

Emphasis on Protection of Creditors under Criminal Law”. The authors are co-researchers of the grant. 
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the economic operators concerned (both natural and legal persons). Failure to meet 

obligations on the part of debtors hampers and is often the main obstacle to continuing 

business, for example. The lack of funds reduces investment opportunities. 
All ways and forms of disrupting creditor-debtor relationships not only entail 

economic harm to the creditor, but also have a wider social impact. They harm society not 

only economically but also morally; they reduce the confidence of economic subjects to enter 

into increased risk relationships. Ultimately, they distort a healthy competitive environment, 

which is a prerequisite for the best functioning of the economy on the basis of a market 

mechanism. 
Forms, ways, methods of disrupting creditor-debtor relations cannot be solved 

economically (by economic instruments). It is the law, which through the system of its 

instruments or individual legal disciplines (commercial law, economic law, financial law, 

etc.), but mainly through the use of criminal law, creates preventive as well as direct pressure 

to fulfil obligations by borrowers. 
Among the basic crimes that penalize the abuse of creditor-debtor relationships by the 

creditor to the detriment of the debtor are two complementary crimes, harm done to a creditor 

under Section 239 of the CrC and preferential treatment of a creditor under Section 240 of the 

CrC. Their unifying line is the behaviour of the debtor, which even partially frustrates the 

satisfaction of the creditor's legitimate, due claims. This is mostly a property shortening of the 

creditor.    
The offences in question are systematically classified as property offences in the 

fourth title of a special part of the Criminal Code, although the title of the Criminal Code is 

not internally structured, it is doctrinally possible to classify these offences in terms of 

objective (primary and consequential) acts that cause some damage to property, in concreto, 

it is an interest in protecting the property rights of creditors.     
The criminal offence of harm done to a creditor is contained in one section, in the 

aforementioned Section 239 of the CrC. The aforementioned offence is a lex specialis 

relating to the offence of harm done to a thing of another within the meaning of Section 245 

of the CrC.   
The provisions of Section 239 are distinguished in three basic criteria. The first is an 

objective site with an emphasis on result: in the case of Section 239 paragraph 1 of the CrC 

regards the procedure which led to thwart satisfaction of creditors of the person of the 

offender, in the case of Section 239 para. 2 of the CrC to thwart the satisfaction of the creditor 

of another person as the perpetrator, and in addition, provisions Section 239 para. 3, 4 and 5 

of the CrC  require, as a result of the acting, a specific amount of damage from the greater 

(Section 239 (3)) to large-scale damage (Sec. 239 (5)); Article 5 (5) is one of the qualifying 

characteristics of causing bankruptcy to another or committing a criminal offence in a more 

serious manner. The second significant difference is the entity: if according to Section 239 

para. 1 of the CrC  the debtor is  the entity himself, according to Section 239 para. 2 the entity 

is a person other than the debtor. The third difference is the subjective aspect: Section 239 

para. 3 shows, as one of the qualifying marks, a special motive as an obligatory mark.       
From the point of view of the internal scheme of Section 239 of the Criminal Code, 

this consists of two basic merits of the crime within the meaning of paragraph 1 and 2, 

and three qualified merits within the meaning of paragraph 3 to paragraph 5. From paragraph 

1 to paragraph 4, this criminal offence is an offence (the collective use of the material is thus 

considered), in the context of paragraph 5 it is a crime.        
The provision of Section 239 para. 1 of the CrC reads:   „(Any person) who 

prevents, even though in part, the satisfaction of his creditor in such a way that he 

a) destroys, damages, renders unusable, conceals, sells, exchanges or otherwise 

suppresses even the part of his assets, 
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b) encumbers the thing which constitutes the subject-matter of an obligation, or leases 

it, 

c) pretends or acknowledges a non-existent title or claim to the assets, or assigns his 

claim, or assumes a debt of another, even though he was neither obliged nor entitled 

to do so, or 

d) pretends the reduction or loss of his assets, shall be liable to a term of 

imprisonment of up to two years.“ 

 

The provision of Section 239 para. 2 of the CrC reads: „The same sentence as 

referred to in paragraph 1 shall be imposed on the offender who prevents, even though 

in part, the satisfaction of the creditor of another person in such a way that he 

a) destroys, damages, renders unusable, conceals, sells, exchanges, donates or 

otherwise suppresses even the part of the assets of the debtor, or 

b) applies a non-existent title or claim to the assets of the debtor.“ 

  

The criminal offence of preferential treatment of a creditor  is contained in one 

section, in the aforementioned Section 240 of the CrC. The offence is partly lex specialis on 

the factual offence of harm done to a creditor within the meaning of Section 239 para. 1 of the 

CrC.   
The provisions of Section 240 of the CrC are distinguished only in one basic criterion, 

which is the magnitude of damage from the greater (Section 240 (2) CrC) to large-scale 

damage (Section 240 (3) CrC). 
In terms of the internal system of Section 240 of the CrC, this consists of one basic 

factual offence within the meaning of par. 1 and two qualified merits within the meaning of 

para. 2 a 3. Under para. 1 and 2 it is a minor offence (the collective use of the material is thus 

considered), in the context of para. 3 it is a crime.       
The provision of Section 240 para. 1 of the CrC reads: „(Any person) who, in the 

capacity of a debtor unable to meet all his mature liabilities, prevents, even though in part, 

the satisfaction of his creditor by preferential treatment of another creditor shall be liable to 

a term of imprisonment of up to two years.“  

The two offences at issue thus focus on a situation in which the satisfaction of the 

creditor is even partially thwarted. This is an obligatory feature of the objective side of 

these crimes, a consequence. Both of these offences are subject to the creditor's rights to 

satisfy his claim. Both of these offences must be committed intentionally. However, while 

harming the creditor under Section 239 para. 1 and para. 2 of the CrC is based on 

proceedings that reduce assets by acts that are not legal acts (e.g. destroy, damage, render 

unusable part of property), or acts that, although formally, are legal acts, but they merely 

simulate legal acts in the context of other features of this factual element thus become 

unlawful acts. In the case of the offence of favouring the creditor according to Section 

240 para. 1 of the CrC it is the performance of legal acts for the benefit of other creditors, 

but at the expense of a creditor or creditors, in contravention to generally binding legal 

regulations on how the satisfaction of creditors should be carried out.  
  
1.1 SUBJECT OF CRIMINAL OFFENCE HARM DONE TO CREDITOR AND 

CRIMINAL OFFENCE PREFERENTIAL TREATMENT OF A 

CREDITOR                
For distinction of merits of a crime according to Sec. 239 para. 1 of the CrC, Sec. 239 

para. 2 of the CrC and Sec. 240 para. 1 of the CrC the designation of their subject is 

essential. 
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Criminal offence damage done to a creditor according to the provision of Section 239 

para. 1 of the CrC requires a specific subject , since the offender may only be the debtor in 

relation to its specific creditor or specific creditors.  
Similarly, in the case of preferential treatment of a creditor under Section 240 para. 1 

of the CrC the subject is specific , because again it can only be the debtor in relation to its 

specific creditor or specific creditors; but at the same time it is still required to be a debtor 

who is unable to meet its due obligations. Although we may be tempted to interpret this term 

through Section 3 para. 2 of the Bankruptcy and Restructuring Act (BRA) , which reads as 

follows: “A legal person is insolvent if it is unable to meet at least two monetary obligations 

to more than one creditor 30 days after the due date. All receivables that initially belonged to 

only one creditor within 90 days prior to the filing of bankruptcy proceedings are considered 

as one receivable in assessing the debtor's solvency. A natural person is insolvent if it is 

unable to meet at least one monetary obligation 180 days after the due date. If the monetary 

claim cannot be recovered against the debtor by execution or if the debtor has not fulfilled the 

obligation imposed on him by the invitation pursuant to Section 19 para. 1, par. a) it is 

assumed that it is insolvent, " it is necessary to resist the temptation and to interpret the term 

autonomously. Indeed, for the fulfilment of the offence of preferential treatment of a creditor 

under Section 240 of the CrC, the debtor is not required to be in bankruptcy or restructuring 

proceedings and must never have to enter it (e.g. due to lack of assets). Apart from the 

foregoing, it should be noted that although it would be possible to argue in favour of at least 

the supportive application of the first sentence of the above definition of insolvency, in order 

to establish as clearly as possible the notion “unable to meet its due obligations” which is 

essential for meeting the merits of  crime. For the purposes of the above 

mentioned ultima racio principle, it is necessary that the debtor's inability to fulfil obligations 

must be of an objective and not subjective nature, so that it is not only a temporary, but long-

term and final state of the debtor. In this sense, we are of the opinion that the 30-days overdue 

period for receivables is not valid for the inability to fulfil its obligations under Section 240 of 

the CrC.             
In this sense, the question of the relationship between the definition of this offence and 

the definition of heavy indebtedness under Section 3 para. 3 BRA, which reads as follows: 

“A heavily indebted party is a party that is obliged to keep accounts under a special 

regulation, has more than one creditor and the value of their liabilities exceeds the value of 

their property. The value of obligations and the value of property shall be set on the basis of 

the accounts or by the value determined by an expert opinion, which shall take precedence 

over the accounts and account shall also be taken of the expectable results of further property 

management or the expectable results of further operation of enterprise if with regard to all 

the circumstances it is possible to reasonably expect that it will continue to administer 

property or operate the enterprise. The sum of obligations shall not include either the sum of 

obligations connected with the obligation of subordination, or the sum of obligations that 

would be satisfied in the bankruptcy in order of subordinated receivables.“ The main point is 

whether the criminal offence of favouring the creditor in terms of fulfilling the condition that 

the debtor is unable to fulfil its obligations may occur before the legal entity is in heavily 

indebted and when the specific persons, on behalf of that legal entity, incur an obligation to 

file debtor's petition for bankruptcy pursuant to Sec 11(2) BRA. The failure to fulfil that 

obligation is significantly penalized at the level of private law (the emergence of the so-called 

statutory contractual penalty - Section 11 (2) of the CrC, liability for damage caused by not 

filing a petition for bankruptcy - Section 11a of the Criminal Code), obstruction of bankruptcy 

or settlement proceedings (Section 242 of the CrC). The heavy indebtedness undoubtedly 

defines a situation where the debtor is no longer able to fully satisfy its creditors but also 

contains a subjective element to assess in each individual case „ the expectable results of 
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further operation of enterprise if with regard to all the circumstances it is possible to 

reasonably expect that it will continue to administer property or operate the enterprise. 

“ In this regard, however, we point out an important difference between the definition of 

indebtedness and the definition of the offence of favouritism of creditor, which lies in 

the distinction between outstanding commitments with which merits of a crime operate and 

the definition of heavy indebtedness, which uses the term obligations. This set includes both 

payable and non-payable, which would be unfair and unreasonable for legal entities without 

such a subjective element, as such a legal entity eligible to fulfil its obligations by the due 

date could be heavily indebted .                   
  In the light of the above, the offender is liable to offence under Section 240 of the 

CrC if the offender favours one creditor and thus even partially frustrates the satisfaction of 

another creditor, i.e. if the offence commits at a time when the sum of its payables exceeds 

property. 
Of course, these specific entities may also include criminal offences of legal entities of 

the debtors and also criminal offences of natural persons acting on behalf of the legal entities 

of debtors in accordance with the provision of Section 128 para. 8 of the CrC: „ If this Act 

requires that, in order to declare a person to be a criminal offender, such person must have 

special characteristics, capability or status, only a person having such characteristics, 

capability or status may be considered as an offender or an accomplice. Abettors or helpers 

in a criminal offence shall, however, not be required to have the characteristics, capability or 

status set out therein. If this Act requires that, in order to declare a person to be a criminal 

offender, such person must have special characteristics, capability or status, it shall be 

sufficient if a legal entity, on behalf of which an offender acts, has such characteristic, 

capability or status.“  

On the other hand, in the case of the offence of damage done to a creditor  according 

to Section 239 para. 2 of the CrC requires a general subject with one substantial 

exception, namely the debtor himself, who is punishable under the preceding paragraph.  
Complicity at the offence of preferential treatment of a creditor is only possible in 

the case of co-debtors or persons acting jointly for the same legal entity. The offence of 

favouring the creditor according to Section 240 par. 1 of the CrC thus lacks a fact similar to 

the criminal offence of damage done to a creditor under Section 239 para. 2 of the CrC, which 

would affect the activity of a person other than the debtor, for example a person authorized to 

act on behalf of the debtor, if such debtor is a natural person and the person authorized to 

exercise a specific advantage without the debtor's knowledge or at least informed about it. In 

such a case it is not an offence at all, because the beneficiary would be in the position of the 

participant (within the meaning of Section 128 (8) of the CrC), but it is not punishable due 

accesority of participation from perpetration, whereas in this case there is no offender.  
For that reason, I propose de lege ferenda to add the second paragraph of the basic 

merits of a crime in the text of Section 240 of the CrC: “As in paragraph 1, a person who 

commits the offence referred to in paragraph 1 as a person authorized by the debtor to 

dispose of the debtor's property or part thereof shall be punished.”   
  

1.2 RESULT OF CRIMINAL OFFENCE HARM DONE TO CREDITOR AND 

CRIMINAL OFFENCE PREFERENTIAL TREATMENT OF A 

CREDITOR                
Although the classical structure of the actus reus of a criminal offence is established in 

the order of action first and then a result with a causal link, in this case we allow to reverse 

the interpretation of the actus reus of the offence of harm done to creditor and preferential 

treatment of a creditor so that we will deal with the consequence of this crime first 

and subsequently with conduct, or with its individual way because the essence of the 
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consequence fundamentally determines the ways of actions that appear very different in that 

perspective compared to their interpretation in isolation, without their direction to a specific 

result.           
Creditors like to file criminal complaints for the offence of harm done to creditor 

and preferential treatment of a creditor as soon as they suspect that there has been any 

advantage to the creditor or that the creditor's property has been lost. This alone is not enough 

to deduce criminality. 
For both offences, as we mentioned earlier, the key objective is fulfilment of the actus 

reus of consequence of the offence, particularly in the consequence of at least partial thwart of 

the creditor's satisfaction,  i.e. it is a situation in which the creditor has not received from the 

debtor the indemnity he would have received provided the offender had not acted5; or when 

he, did not receive the full payment from the debtor. In particular, the amount of the debtor's 

assets is essential for the debtor's ability to pay. 
        The term property is operated by the Slovak legal order already in the Constitution of 

the Slovak Republic. Art. 20 par. 1 of the Constitution of the Slovak Republic provides, inter 

alia: “Everyone has the right to own property.” The Criminal Code uses the term property in 

addition to the definition of damage, for example also in the title IV. of the specific section 

“Property offence”', which indicates that property relations are the primary object of the 

offences referred to in this Title. However, the legal order of the Slovak Republic does not 

contain a legal definition of this term. Perhaps the most relevant legally defined term, which 

is narrower than the property itself, is the concept of business assets under Section 6 para. 1 

the Commercial Code: “For the purposes of this Act, commercial property is understood to 

be the sum of property values (things, receivables and other rights and money valued 

property values) belonging to the entrepreneur and serving or intended for his business”. The 

economic concept of company assets has a similar meaning. “An enterprise's assets shall 

include all of its assets (i.e. fixed and current assets).”6 The concept of assets thus includes not 

only things but also all assets, including receivables, in which the beneficiary has at least a 

“legitimate hope” for their appreciation (cf. ÚS III. 328/2005), i.e. hope with some degree of 

legal probability.  However, it is not required to be certain that it will, in the future, benefit 

directly from such claims, whether in the form of things, including money or services. The 

property is also a paidcourt fee which represents funds for which the party to the proceedings 

has a legitimate hope to return it if the legal conditions are met (for example, to pay the costs 

of a favourable decision on the merits of the case or to refund the court fee in foreseen cases), 

and therefore they can be subordinated to the term property (cf. ÚS III. 328/2005).  The 

property is thus formed by 
a) things, or more precisely the rights to things - things are movable things (including 

money), real estate, flats, non-residential premises, animals (unless the provisions 

of the CrC imply otherwise), controllable natural forces or energies, securities, 

intangible information whether the data of computer technology, or video 

recordings on a technical medium - for the concept of the matter , see Section 130 

para. 1 and 2 of the CrC. The rights to things are typical property rights within the 

meaning of the second part of the Civil Code (CC) (property right within the 

meaning of Sections 123 to 135c of the CC including co-ownership within the 

meaning of Sections 136 to 151 of the CC) burdens, liens) and rights to things 

arising from obligations. „For substantive rights, the decisive and dominant 

question is the subject's relationship with the objects as the subject of civil 

relations. Through these rights, the beneficiaries shall have immediate legal control 

over the matter without requiring mediation to some other entity than is the case in 

                                                           
5 ŠÁMAL, P. et al .: Criminal Law Substantive. 8th edition . Prague: Wolters Kluwer ČR, 2016, p. 705 
6 VLACHYNSKÝ, K. et al. Corporate Finance . Bratislava: Iura Edition , 2006, p. 21 
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obligations.7  Contractual rights are most often created on the basis of contracts as 

bilateral and multilateral legal acts (e.g. loan agreement pursuant to Section 657 et 

seq. of the Commercial Code, lease contract pursuant to Section 663 et seq.). That 

is, property rights, and therefore property, are not only the property of the 

beneficiary but also other rights which, when damaged, also cause damage to the 

beneficiaries, although here, of course, special consideration must be given to: 

determination of damage to the owner of the thing, which, unlike another 

authorized person, also includes the fair value of the thing and special consideration 

should be given to the specific damage suffered by the other person (e.g. the 

offender steals the combine harvester at harvest time) for the value of the crop that 

was destroyed by the windstorm because the harvest had to be postponed for two 

days due to the theft of the combine harvester, the offender is responsible to the 

lessee of the combine harvester), 
b) rights to services - which represent contractual authorization to person concerned to 

receive any service (e.g. payment for transportation of goods, i.e. the right to 

transport of goods or payment of performances of musical groups, i.e. right to 

performance of musical groups, etc.)             
(c) equity interests in legal entities, represent the rate of participation of a person 

(shareholder) in a legal entity and in all forms. A typical example is the share, or 

business share. In commercial companies pursuant to Chapter I of Part Two of the 

Commercial Code, the share is defined in Section 61 (1): “Share is the rate of 

participation of a shareholder in the net assets of the company”, or the 

shareholding in a cooperative is defined in Section 223 para. 2 of the Commercial 

Code: “Membership share represents the rate of participation of a member in a 

cooperative…” ), equally significant is the concept of a business share in a limited 

liability company, which is defined in Section 114 para. 1 of the Commercial 

Code: “ The share represents the rights and obligations of the shareholder and the 

corresponding participation in the company. Its amount shall be determined on the 

basis of the ratio of the shareholder's contribution to the capital of the company, 

unless otherwise provided in the memorandum of association . Thus, unlike a stake, 

the shareholder also incorporates the rights and obligations that the shareholder 

derives from it.                    
As part of the ownership interest in the company, it is also possible to mention 

various types of contracts, which give their participants certain rights (e.g. the right 

to share in profits, etc.). A typical example of such a treaty is the Silent 

Partnership Treaty, which is governed by Section 673 et seq. of the Commercial 

Code         
d) other receivables from contractual obligations - receivables are rights to 

performance either of property (e.g. the debtor owes to the beneficiary from the 

loan contract  EUR 3 000, or paid goods that have not yet been delivered) or of a 

non-property nature (e.g. ballet performance), but they can always be expressed in 

money. Pursuant to Section 488 of the Civil Code, “A contractual relationship is a 

legal relationship which gives the creditor the right to performance (receivable) 

from the debtor and the debtor is obliged to fulfil the obligation.” Section 489 of 

the Civil Code provides: “Obligations arise from legal acts, in particular from 

contracts, as well as from damage caused, unjust enrichment or other facts 

specified in the Act.” (E.g. liability for defects, liability for delay),             

                                                           
7 LAZAR, J. et al .: Basics of Civil Substantive Law. Volume 2 . Bratislava: IURA EDITION, 2000, p. 145 
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(e) other funds for which the person has a legitimate hope of obtaining them lawfully 

(e.g. a court fee paid for which the party to the proceedings has a legitimate hope of 

returning them under legal conditions, even if he or she wins the case) .             
  

This means that the offence of harming the creditor or the offence of favouring the 

creditor is only committed by the offender if his acts described in Section 239 or 240 of the 

Criminal Code result in a situation where the creditor is not satisfied in full due to 

his actions. The debtor's assets, together with any other sources from which he may repay his 

debts (e.g. another loan), have fallen below the threshold necessary for the general satisfaction 

of the creditor (thus it is not an offence if, for example, the debtor has disposed of all cash and 

immovable property, however the lender may be fully satisfied or may be satisfied by an 

approved financial loan).  
However, as regards the situation that the creditor should be satisfied from the 

debtor's claims to another person (e.g. the debtor owes EUR 30,000, but the same amount 

is owed to him by someone else) “even a partial frustration of the debtor's satisfaction” can 

only be relied on if these debtors' claims are not themselves unenforceable or difficult to 

enforce (e.g. they are not related to a company for which it can reasonably be assumed that it 

will not fully meet its obligations)).   
In practice, we have repeatedly encountered the case that the charges of the 

offence of favouring a creditor was made on the basis that the debtor paid taxes, levies, 

performance claims or basal commodities necessary for the operation of its operation 

(energy, production material). In such cases, however, this cannot be a criminal offence 

of preferential treatment of a creditor. In the case of paying taxes, levies and benefits from 

labour claims, we proceed from a systematic interpretation of the Criminal Code, because 

failure to fulfil these obligations may create criminal liability for other crimes (supported for 

example by the Czech Supreme Court Decision R 30/2001). In the case of basal commodities 

necessary for the operation of its operation, the offender did not intend to favour a creditor, 

but rather to secure the running of his business and to draw funds from which his other debts 

could also be settled (e.g. supported by the Czech Supreme Court decision published under 

number TR NS 22 / 2006- T 861).  
In particular, favouring legal acts are the acts by which the debtor: 

(1) discharged the debt before it became due;      
(2) agreed to modify or replace the undertaking to its detriment;      
(3) has forgiven his debtor or otherwise has agreed or allowed the extinction or 

non-performance of the right;      
(4) has provided its assets in order to hedge an existing obligation, except as a 

result of reinsurance as a result of changes in the internal content of the pledged 

collective matter.8       
Even in these cases, however, the situation may not be quite clear. Iif it is difficult for 

the debtor himself to enforce claim and to obtain at least part of it and he agrees only on its 

partial fulfilment (e.g. the second debtor officially does not own enough assets, but owns 

certain disposable assets and is willing to provide a partial payment for remission of the rest 

of the debt). Even in such a case, it is not a matter of favouring the creditor or harming the 

creditor, since otherwise the original debtor would not have reached part of his claim. 
However, the difficulty of recovering this claim may be difficult to prove. 

The following are not favourable legal acts: 
(a) the establishment of collateral for the debtor's liability if the debtor has 

obtained a reasonable consideration for it at the same time;      
                                                           
8 ŠÁMAL, P. et al .: Trestní zákoník . II. § 140 to 421 Commentary . 2nd edition . Prague: CH Beck , 2012, 

p. 2230 
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(b) an act performed under conditions customary in the course of trade where the 

debtor has received reasonable consideration or other reasonable economic 

benefit, provided that it was not an act done in favour of the person close to the 

debtor or a person forming a concern with the debtor.9         
(c) legal acts under the Bankruptcy and Restructuring Act.        

  

1.3 WAYS OF CRIMINAL ACTING AT THE CRIMINAL OFFENCE HARM 

DONE TO A CREDITOR              
Acting as part of the actus reus of the offence constitute the first stage of the offence 

perceived in objective reality. In the case of the offence of harm done to creditor, the 

procedure is fairly well-defined and only individual specific ways of proceeding become 

criminally relevant.   
The provision of Section 239 para. 1 of the CrC, which can only be committed by 

a creditor in relation to his debtor, contains, under subparagraphs (a) to (d), four 

alternative  methods of conducting the offence, each of which is subdivided into other 

alternative means of committing the offence.  
The first alinea of the ways of committing a crime focuses on the liquidation or 

concealment of even through in part of its assets by the debtor. At the same time, terms such 

as destruction of property or damage to property must be understood in three interconnected 

levels, namely in material resp. physical, legal (e.g. property is not usable for the purpose 

because it no longer meets safety standards) and economic.    
The easiest way is to destroy the property or its part. “Destruction of property means 

the liquidation of its own material substance in such a way that it ceases to have value and is 

no longer able to fulfil its purpose.”10 However, it may not be merely the destruction of the 

substance, but it is sufficient to destroy the assets even if they do not rest in the material 

world (for example, erasing a work from the only computer on which it is in such a way that 

it cannot be recovered). In addition to active action (e.g., the perpetrator burns a house or 

pours a pear crop into the lake), this can also be done by omitting the procedure (e.g. the 

house starts to burn, the perpetrator knows but does not call firefighters or let the pear crop 

rot). At the same time, the destruction of property does not mean that its destroyed debris 

cannot yet be economically exploited, except that it cannot be recovered in the original way 

(e.g. the sale of scrap wrecked car scrap or the sale of a rotten crop of pears in a 

distillery). Destruction of property is not the practice to such a common way of committing a 

crime harming creditors because the debtor of it has no material benefit (with the exception of 

rare cases where such debtor allowed other people to destroy his property for a little payback, 

so it can be used for amateur film). Rather, it is an expression of disagreement in the way „if I 

can't have it, nobody can have it.”          
Damage to property „... means impairment of property, whether permanent or 

temporary, to the extent that the impaired property value is no longer capable of performing 

some of its functions, or they may only be fulfilled after adjustment or repair (impaired in use 

value) or their marketability in the market (decrease in change-in value) shall be reduced.11  

This definition can be legitimately criticized for being too comprehensive and thus 

misleading in all its characteristics and not reflecting the substance of the concept, which is at 

the end of this definition, i.e. any impairment of property (thing) regardless of functionality 

(e.g. on a new car, the perpetrator scraps the varnish with a key around the perimeter, the 

functionality does not change, but the value drops). Unlike the destruction of property, its 

damage may be aimed at self-enrichment of the debtor, for example, because it hopes that its 

                                                           
9 Ibid. 
10 ŠÁMAL, P. et al. Criminal Code II. § 140 to 421. Comment . 2. Vyd. Prague: CH Beck , 2012, p. 2213 
11 Ibid. 
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activity will make the thing unsaleable (e.g. degradation of land by chemicals that will last for 

decades).    
As to the term harms part of the property, we can usually include the term „make 

unusable” part of its property, even if the factual material excludes it separately. Its 

autonomous position is justified by specific situations where part of the property is not 

actually destroyed and practically even damaged, but due to the offender's activity, it cannot 

be used (e.g. dismantling the air conditioning control, an older model that is very difficult to 

get). At that time, however, it will usually be another way of committing this crime, in 

particular the concealment of part of the property (as in the case above).    
            Concealment of assets or part thereof lies either in its active storage (e.g. I bury 

treasure in the woods) or the passive non-declaration (i.e. the offender knows that years ago 

buried gold bars in the garden, but he will conceal it, or he will not declare the foreign 

property), which are not easily traceable assets (unlike e.g. accounts with a domestic bank, 

domestic real estate).          
The sale or replacement of property or parts of property does not in itself imply 

that the offence is committed. Under normal circumstances, if a sale or exchange is 

economically equivalent, there can be no reduction in assets and, therefore, no partial loss to 

the debtor's satisfaction. Only if the sale or exchange is economically disadvantageous to the 

debtor's assets (e.g. sells an item below cost or swaps for less valuable or deliberately puts it 

at risk - at least debtor is informed that it is highly likely that assets will be impaired, perhaps 

by purchasing risk bonds) is part of the offence of harming the creditor.        
The term „other removal of even through in part of the property” serves as a 

general means of committing the offence in question in the event that a situation arises which 

the previous terms expressed not only in the first alinea of the methods actions but also in that 

other alineas did not include . These will in particular be legal acts not included in 

the third alinea and which are primarily executed in order to legally reduce the debtor's assets 

(e.g. a donation contract to a family member).          
The second alinea is directly linked to the matter which is the subject of the 

debtor's obligation, and the debtor must either lease it or otherwise pledge it (the lease is 

also a type of burden), that is, either burdens it or secures the transfer of ownership or 

encumbers it with an easement that reduces the economic value of the item or its potential 

returns in the near future (e.g. the easement of the house based on the right of a third party 

to live in the house, which means that the house cannot be rented and therefore brings no 

profit in the coming years) if it is a reasonably substantiated easement without any significant 

economic impact on the case (or the easement by law), it is not an offence (for example, the 

routing of an underground cable through the edge of the land and it is not possible to build on 

it anyway).         
Third alinea of committing the offence of damaging a foreign object pursuant to 

Section 239 para. 1 of the CrC focuses on the debtor's legal obligations. 
The first way of committing an offence under this alinea is to pretend a non-existent 

right or obligation . A pretention of a non-existent obligation is the possibility of either 

transferring a portion of the property to a third party (e.g. a family member) or sham transfer 

and subsequently concealing the property (e.g. a contract for the sale of a car, but neither the 

purchase price is paid nor the car is taken over). The pretention of a debtor's non-existent 

right in relation to this offence may consist in the debtor claim that he has certain rights 

to other assets but in fact he does not have them yet and meanwhile, he legally disposes of his 

other property.          
On the other hand, the recognition of a non-existent right or obligation is a quasi-

legal act which recognizes the existence of a right or obligation that should have arisen in 

the past, but it is not the case. However, the recognition of a non-existent liability may be 
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limited to only part of the liability, i.e. the part of the liability that is recognized is real 

and part non-existent (e.g. some invoices are genuine, others not or some of the invoiced 

operations are genuine, some not, or the amount of the invoiced operations is unreasonably 

exorbitant and this overvalued part is linked to the recognition of the non-existent debt). thus, 

there are relatively frequent cases where a debtor does a fictitious business and issues 

fictitious invoices or submits higher amounts on invoices (for example, purchases of lower 

quality goods, but payment through the invoice as higher quality goods) fall under the 

recognition of a non-existent obligation.          
Another way of committing in the third alinea is the assignment of his claim, that is, 

the offender deprives himself of any right to any benefit in favour of another person. To this 

end, again the satisfaction of the creditor must be frustrated even through in part, 

and therefore it must be the case that the debtor does not receive a consideration for the 

assignment of the debt or receives less than the amount of the claim (and cannot satisfy his 

creditor from other assets).        
Other of the ways of committing in the third alinea of Section 239 para. 1 of the CrC 

consists in taking over the debt, i.e. in the obligation to repay the debt for another, which 

naturally reduces the debtor's assets. However, if the borrower was obligatory (e.g. the 

guarantor) or entitled (e.g. can buy a co-ownership interest) for such a debt takeover, this 

cannot be a criminal offence even if otherwise the satisfaction of the 

borrower is frustrated.        
The fourth alinea of committing the offence of damaging a foreign object pursuant to 

Section 239 para.  1 of the CrC focuses on the pretention of diminishing its assets or on its 

disappearance. This can be, and often is, one of the ways of acting according to the 

previous alineas . This may be a pretention of de facto reduction or destruction of property 

(e.g., theft or destruction by a natural disaster) or legal reduction or destruction of property 

(various contracts or fake legal relationships, perhaps “miraculous appearance” of a brother 

who was declared dead years ago, who had just returned in time to acquire a share of the 

inheritance of his parents which would otherwise have justifiably be seized from his brother 

by bailiff).   
The second essential facts of harming the creditor pursuant to Section 239 

para. 2 of the Criminal Code affects the manner of conduct of a person other than the 

debtor, but which harms even through in part the satisfaction of the creditor of 

another. It has two alternative alineas . The first alternative consists of destroying, damaging, 

rendering unusable, concealing, selling, replacing, donating or otherwise disposing of 

even through in part of the debtor's property. The second alternative is to exercise a non-

existent right or claim on the debtor's assets. Notions expressed in Section 239 para. 2 of the 

CrC are explained above in this sub-chapter, in the interpretation of Section 239 para. 1 of the 

CrC. 

 

1.4 FORMS OF ACTIONS IN THE CRIME OF PREFERENTIAL TREATMENT 

OF A CREDITOR 

A manner of action in a case the crime of preferential treatment of a creditor according 

to Section 240 of the Slovak Criminal Code is expressed by words „favour other creditors “.  

This case concerns situations when a number of dues payable exist at the same time, but a 

debtor is unable to pay receivables in a full amount and the debtor must pay these dues in a 

certain order and in a certain manner according to rules of private law, whereas the debtor 

does not fulfil these conditions or the debtor prefers to pay due which are not payable yet. At 

the same time is important to say that situations, when the debtor pays dues on taxes, levies 

and salaries for his employees so these payments do not constitute the crime of preferential 

treatment of a creditor even though dues of other creditors are not paid in the full amount 
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because a failure of payments of these dues constitute other crimes in accordance with the 

Slovak Criminal Code. It is not a criminal offence of preferential treatment of a creditor when 

the debtor prefers to pay dues which are important for his economic survival in a future, 

because the failure of these payments would improve bankruptcy of debtor and the failure of 

other payments in the future (such as payment of energy supplies, materials, etc.). For more 

details see the explanation in the subchapter 1.3. Consequence the crime of harm done to a 

creditor and the crime of preferential treatment of a creditor "even a partial satisfaction of the 

creditor"). 

 

1.5 A SUBJECTIVE ASPECT OF THE CRIME OF  HARM DONE TO 

A CREDITOR AND THE CRIME OF PREFERENTIAL TREATMENT OF 

A CREDITOR 

The crime of harm done to a creditor and the crime of preferential treatment of a 

creditor require for their subjective aspect a deliberate fault for their fulfilment. This 

subjective aspect assumes in conjunction with a consequence, even only a partial frustration 

of a creditor's satisfaction, that this crime need not be committed in a case when a person 

carried out other criteria of objective aspects of these crimes and on this basis a situation 

occurs when a creditor or creditors are not satisfied in a full amount, but an offender was not 

aware of this situation (an indirect intention absented), (e.g. creditors can be satisfied in the 

full amount from a gain of a sale of debtor's property, but until the sale was realized, a price 

of property dropped significantly – there is an absence in objective aspect also because after a 

debtor's act the frustration of the creditor's satisfaction did not happen – or debtor had 

incorrect estimation of the price of his property because this price was lower). 

Making evidence of the subjective aspect, mainly in cases of economic crimes and 

intricate property crimes, is complicated. In cases of the crime of harm done to a creditor and 

the crime of preferential treatment of a creditor by indirect intention it is necessary to obtain 

evidence, which shows that an average thinking offender approximately knew his property, he 

knew about a simulation of legal acts in a case of the crime under Section 239 of the Slovak 

Criminal Code (e.g. about retroactive drawing up of  a donation contract) or knew about a 

purpose of objective activities (e.g. that a person hid some things and after this act, this 

person reported a theft of these things) and in the case of the crime under Section 240 of the 

Slovak Criminal Code the offender knew that he will probably not be able to satisfy further 

payable obligations in the whole amount. 

Obviously, a bordering line between the crime committed by the indirect intention and 

by conscious negligence is very thin. The mentioned crimes cannot be committed negligently 

and it is highly probable (it is usual in application practice) that offenders of these crimes try 

to excuse that they were not enough careful in economic and law questions during they were 

deciding about their property and their obligations and from this reason they committed 

objective aspects of this crimes only by negligence, and that is not the criminal offence.   

Of course, law enforcement authorities and courts must not accept this “game” from 

offenders, because they would not detect and punish any economic crime. We have mentioned 

in a previous text, which facts of the fault must be demonstrated from law enforcement 

authorities and courts in cases of these crimes and, if they are proven, any further vindication 

from offenders is completely irrelevant (with except for reduced sanity). 

An objective of the crime is not required either by the merits of the crime of harm 

done to a creditor or by the crime of preferential treatment of a creditor. 

 

2 THE CRIME OF  HARM DONE TO A CREDITOR AND THE CRIME OF 

PREFERENTIAL TREATMENT OF A CREDITOR: A HORIZONTAL 
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COMPARISON OF SLOVAK LEGAL ORDER WITH LEGAL ORDERS OF 

SELECTED STATES 

Criminal law solutions of escalated relations between debtors and creditors, mainly 

abuse of a debtor's position, are contained in legal orders of other states also. We compared 

horizontally the crime of harm done to a creditor and the crime of preferential 

treatment of a creditor in the legal order of the Slovak Republic with similar crimes in 

the Federal Republic of Germany, the Republic of Poland, the Russian Federation and 

the Czech Republic. The legal order of Hungary does not contain similar crimes. 

 

2.1 THE FEDERAL REPUBLIC OF GERMANY 

The crime of harm done to a creditor and the crime of preferential treatment of a 

creditor in the legal order of the Slovak Republic is most similar to the crime of bankruptcy 

under Section 283 StGB, the crime of extending unlawful benefits to creditors under Section 

283c StGB and the crime of extending unlawful benefits to debtors under Section 283d StGB. 

 

The crime of bankruptcy under Section 283 StGB: 

(1) „Whosoever due to his liabilities exceeding his assets or current or impending    

inability to pay his debts 

1. disposes of or hides, or, in a manner contrary to regular business standards, 

destroys, damages or renders unusable parts of his assets, which in the case of 

institution of insolvency proceedings would belong to the available assets, 

2. in a manner contrary to regular business standards enters into losing or 

speculative ventures or futures trading in goods or securities or consumes 

excessive sums or becomes indebted through uneconomical expenditures, 

gambling or wagering, 

3. procures goods or securities on credit and sells or otherwise distributes them or 

things produced from these goods substantially under their value in a manner 

contrary to regular business standards, 

4. pretends the existence of another’s rights or recognises fictitious rights, 

5. fails to keep books of account which he is statutorily obliged to keep, or keeps or 

modifies them in such a manner that a survey of his net assets is made more 

difficult, 

6. disposes of, hides, destroys or damages books of account or other documentation, 

which a merchant is obliged by commercial law to keep, before expiry of the 

archiving periods which exist for those obliged to keep books, and thereby makes a 

survey of his net assets more difficult, 

7. contrary to commercial law 

a) draws up balance sheets in such a manner that a survey of his net assets is 

made more difficult, or 

b) fails to draw up a balance sheet of his assets or the inventory in the prescribed 

time, or    

8. in another manner which grossly violates regular business standards diminishes 

his net assets or hides or conceals the actual circumstances of his business,  

  shall be liable to imprisonment not exceeding five years or a fine.          

(2) Whosoever causes his liabilities to exceed his assets or the inability to pay by one of 

the acts indicated in subsection (1) above shall incur the same penalty. 

(3) The attempt shall be punishable. 

(4) Whosoever in cases 

1. under subsection (1) above negligently fails to be aware of the excess of liabilities 

or the impending or current inability to pay or 
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2. under subsection (2) above causes the excess of liabilities or inability to pay by 

gross negligence 

shall be liable to imprisonment not exceeding two years or a fine.   

(5) Whosoever in cases 

1. under subsection (2) Nos 2, 5 or 7 above acts negligently and at least negligently 

fails to be aware of the excess of liabilities or the impending or current inability to 

pay, or 

2. under subsection (2) in conjunction with subsection (1) Nos 2, 5 or 7 above acts 

negligently and at least by gross negligence causes the excess of liabilities or 

inability to pay, 

 shall be liable to imprisonment not exceeding two years or a fine.  

(6) The offence shall only entail liability if the offender has suspended payments or if 

insolvency proceedings have been instituted in relation to his assets or the application 

to institute proceedings has been rejected due to lack of available assets.“ 12, 

                                                           
12 Section 283 StGB – Bankrott 

(1) Mit Freiheitsstrafe bis zu fünf Jahren oder mit Geldstrafe wird bestraft, wer bei Überschuldung oder bei 

drohender oder eingetretener Zahlungsunfähigkeit  

1. Bestandteile seines Vermögens, die im Falle der Eröffnung des Insolvenzverfahrens zur 

Insolvenzmasse gehören, beiseite schafft oder verheimlicht oder in einer den Anforderungen einer 

ordnungsgemäßen Wirtschaft widersprechenden Weise zerstört, beschädigt oder unbrauchbar 

macht, 

2. in einer den Anforderungen einer ordnungsgemäßen Wirtschaft widersprechenden Weise Verlust- 

oder Spekulationsgeschäfte oder Differenzgeschäfte mit Waren oder Wertpapieren eingeht oder 

durch unwirtschaftliche Ausgaben, Spiel oder Wette übermäßige Beträge verbraucht oder schuldig 

wird, 

3. Waren oder Wertpapiere auf Kredit beschafft und sie oder die aus diesen Waren hergestellten 

Sachen erheblich unter ihrem Wert in einer den Anforderungen einer ordnungsgemäßen Wirtschaft 

widersprechenden Weise veräußert oder sonst abgibt, 

4. Rechte anderer vortäuscht oder erdichtete Rechte anerkennt, 

5. Handelsbücher, zu deren Führung er gesetzlich verpflichtet ist, zu führen unterläßt oder so führt 

oder verändert, daß die Übersicht über seinen Vermögensstand erschwert wird, 

6. Handelsbücher oder sonstige Unterlagen, zu deren Aufbewahrung ein Kaufmann nach 

Handelsrecht verpflichtet ist, vor Ablauf der für Buchführungspflichtige bestehenden 

Aufbewahrungsfristen beiseite schafft, verheimlicht, zerstört oder beschädigt und dadurch die 

Übersicht über seinen Vermögensstand erschwert, 

7. entgegen dem Handelsrecht 

a) Bilanzen so aufstellt, daß die Übersicht über seinen Vermögensstand erschwert wird, oder 

b) es unterläßt, die Bilanz seines Vermögens oder das Inventar in der vorgeschriebenen Zeit 

aufzustellen, oder 

8. in einer anderen, den Anforderungen einer ordnungsgemäßen Wirtschaft grob widersprechenden 

Weise seinen Vermögensstand verringert oder seine wirklichen geschäftlichen Verhältnisse 

verheimlicht oder verschleiert. 

(2) Ebenso wird bestraft, wer durch eine der in Absatz 1 bezeichneten Handlungen seine Überschuldung 

oder Zahlungsunfähigkeit herbeiführt. 

(3) Der Versuch ist strafbar. 

(4) Wer in den Fällen 

1. des Absatzes 1 die Überschuldung oder die drohende oder eingetretene Zahlungsunfähigkeit 

fahrlässig nicht kennt oder 

2. des Absatzes 2 die Überschuldung oder Zahlungsunfähigkeit leichtfertig verursacht, wird mit 

Freiheitsstrafe bis zu zwei Jahren oder mit Geldstrafe bestraft. 

(5) Wer in den Fällen 

1. des Absatzes 1 Nr. 2, 5 oder 7 fahrlässig handelt und die Überschuldung oder die drohende oder 

eingetretene Zahlungsunfähigkeit wenigstens fahrlässig nicht kennt oder 

2. des Absatzes 2 in Verbindung mit Absatz 1 Nr. 2, 5 oder 7 fahrlässig handelt und die 

Überschuldung oder Zahlungsunfähigkeit wenigstens leichtfertig verursacht, wird mit 

Freiheitsstrafe bis zu zwei Jahren oder mit Geldstrafe bestraft. 
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The crime of extending unlawful benefits to creditors under Section 283c StGB: 

(1) „Whosoever with knowledge of his own inability to pay grants a creditor a security or 

satisfaction to which he is not entitled at all or not in such a manner or at the time, 

and thereby intentionally or knowingly accords him preferential treatment over the 

other creditors shall be liable to imprisonment not exceeding two years or a fine. 

(2) The attempt shall be punishable. 

(3) Section 283(6) shall apply mutatis mutandis.“ 13,  

   

The crime of extending unlawful benefits to debtors under Section 283d StGB: 

(1) „Whosoever 

1. with knowledge of another’s impending inability to pay, or 

2. after the suspension of payments, in an insolvency proceeding or in a proceeding 

about the institution of insolvency proceedings of another, with his consent or on his 

behalf disposes of or hides, or, in a manner contrary to regular business standards, 

destroys, damages or renders unusable parts of the other’s assets, which in the case of 

institution of insolvency proceedings would belong to the available assets, 

shall be liable to imprisonment not exceeding five years or a fine. 

(2) The attempt shall be punishable.  

(3) In especially serious cases the penalty shall be imprisonment from six months to ten 

years. An especially serious case typically occurs if the offender  

1. acts out of profit-seeking, or  

2. knowingly places many persons in danger of losing their assets that were entrusted 

to him, or in financial hardship. 

(4) The offence shall only entail liability if the other person has suspended payments or if 

insolvency proceedings have been instituted in relation to his assets or the application 

to institute proceedings has been rejected due to lack of available assets.“ 14,   

                                                                                                                                                                                     
(6) Die Tat ist nur dann strafbar, wenn der Täter seine Zahlungen eingestellt hat oder über sein Vermögen 

das Insolvenzverfahren eröffnet oder der Eröffnungsantrag mangels Masse abgewiesen worden ist. 

  
13 Section 283c StGB Gläubigerbegűnstigung 

(1) Wer in Kenntnis seiner Zahlungsunfähigkeit einem Gläubiger eine Sicherheit oder Befriedigung 

gewährt, die dieser nicht oder nicht in der Art oder nicht zu der Zeit zu beanspruchen hat, und ihn 

dadurch absichtlich oder wissentlich vor den übrigen Gläubigern begünstigt, wird mit Freiheitsstrafe bis 

zu zwei Jahren oder mit Geldstrafe bestraft. 

(2) Der Versuch ist strafbar. 

(3) Section 283 Abs. 6 gilt entsprechend. 
14 Section 283d StBG Schuldnerbegűnstigung 

(1) Mit Freiheitsstrafe bis zu fünf Jahren oder mit Geldstrafe wird bestraft, wer  

1. in Kenntnis der einem anderen drohenden Zahlungsunfähigkeit oder 

2. nach Zahlungseinstellung, in einem Insolvenzverfahren oder in einem Verfahren zur Herbeiführung 

der Entscheidung über die Eröffnung des Insolvenzverfahrens eines anderen Bestandteile des 

Vermögens eines anderen, die im Falle der Eröffnung des Insolvenzverfahrens zur Insolvenzmasse 

gehören, mit dessen Einwilligung oder zu dessen Gunsten beiseite schafft oder verheimlicht oder in 

einer den Anforderungen einer ordnungsgemäßen Wirtschaft widersprechenden Weise zerstört, 

beschädigt oder unbrauchbar macht. 

(2) Der Versuch ist strafbar. 

(3) In besonders schweren Fällen ist die Strafe Freiheitsstrafe von sechs Monaten bis zu zehn Jahren. Ein 

besonders schwerer Fall liegt in der Regel vor, wenn der Täter 

1. aus Gewinnsucht handelt oder 

2. wissentlich viele Personen in die Gefahr des Verlustes ihrer dem anderen anvertrauten 

Vermögenswerte oder in wirtschaftliche Not bringt. 

(4) Die Tat ist nur dann strafbar, wenn der andere seine Zahlungen eingestellt hat oder über sein Vermögen 

das Insolvenzverfahren eröffnet oder der Eröffnungsantrag mangels Masse abgewiesen worden ist. 
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The crime of bankruptcy under Section 283 StBG corresponds more precisely to the 

crime of obstructing bankruptcy or composition proceedings under Section 242 and Section 

243 of the Slovak Criminal Code, but since this German crime also applies to impending 

insolvency, so it means that this crime punishes also actions, which are not bankruptcies yet, 

and which according to the Slovak legal order have a consequence, even only through in a 

partial failure of a creditor's satisfaction from a debtor, who is not in the bankruptcy yet. 

Manners of actions connected with this crime are expressed in a little different words, but 

they are practically identical. Just the German crime of bankruptcy contains preparatory phase 

in the form of falsification and adjustment of accounting and other business records. The 

crime, which is aimed at an object of creditor-debtor relations, but also at the object of proper 

collection of taxes and levies, is contained in the Slovak legal order as the crime of distortion 

of data in financial and commercial records under Section 259 and Section 260 of the Slovak 

Criminal Code, so section 283 StGB is not inspiring for the Slovak criminal law. 

The crime of extending unlawful benefits to debtors under Section 283d StGB has a 

equivalent in Section 239 (2) of the Slovak Criminal Code, because it penalizes conduct of a 

person other than the debtor who wants to damage creditor of another person. However, the 

Slovak legislation is better in this case, because the Slovak legislation does not require the 

debtor's consent to damage his creditor from another person, unlike the German legislation. 

The crime of extending unlawful benefits to creditors under Section 283c StGB is an 

adequate equivalent to the crime of preferential treatment of a creditor according to Section 

240 of the Slovak Criminal Code. 

This comparison leads to a single conclusion that the German legislation has no further 

rules, which the Slovak legislation should incorporate. 

 

2.2 THE RUSSIAN FEDERATION 

The crime of harm done to a creditor and the crime of preferential treatment of a 

creditor in the legal order of the Slovak republic are most similar in the Russian federation to 

the crime of unlawful action in case of bankruptcy under article 195 (1) and (2) of the Russian 

Criminal Code. 

 

The crime of unlawful action in case of bankruptcy under article 195 (1) and (2) of the 

Russian Criminal Code: 

 „1. Concealment of property, property rights or property liabilities, of information 

about property, its size, location, or of other information about property, property rights or 

property liabilities, cession of property to other persons' ownership, alienation or destruction 

of property, as well as concealment or falsification of accounting and other records reflecting 

the economic activity of a legal entity or an individual businessman, if these actions have 

been committed in the presence of signs of bankruptcy, and have caused large-scale 

damage, shall be punishable by a fine in the amount of one hundred thousand to five hundred 

thousand roubles or in the amount of a wage/salary or other income of the convicted person 

for a period of one year to three years, or by restriction of liberty for a term of up to two 

years, or by compulsory labour for a term of up to three years, or by arrest for a term of up to 

six months, or by deprivation of liberty for a term of up to three years, with a fine in an 

amount of up to 200,000 roubles, or in the amount of the wage or salary, or any other income 

of the convicted person for a period of up to 18 months or without such.  

2. Unlawful satisfaction of property claims of particular creditors at the expense of the 

property of a debtor legal entity by the manager of the legal entity, or by its founder 

(participant), or by an individual businessman, knowingly effected to the detriment of other 
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creditors, if these actions have been committed in the presence of signs of bankruptcy and 

caused large-scale damage, shall be punishable by a fine in the amount of up to three 

hundred thousand roubles or in the amount of a wage/salary or other income of the convicted 

person for a period of up to three years, or by restriction of liberty for a term of up to one 

year, or by compulsory labour for a term of up to one year, or by arrest for a term of up to 

four months, or by deprivation of liberty for a term of up to one year, with a fine in an amount 

up to 80,000 roubles, or in the amount of the wage or salary, or any other income of the 

convicted person for a period of up to six months, or without any fine.“ 

 

The crime of unlawful action in case of bankruptcy under article 195 of the Russian 

Criminal Code is more similar to the crime of obstructing bankruptcy or composition 

proceedings under Section 242 and Section 243 of the Slovak Criminal code in the Slovak 

legal order. However, since this Russian crime also applies to actions, which are not only in 

the course of a bankruptcy but also in conditions, which have characteristics of the 

bankruptcy, so it means that this crime punishes also actions, which according to the Slovak 

legal order have a consequence, even only a partial failure of a creditor's satisfaction from a 

debtor, who is not in the bankruptcy yet. Manners of actions in the crime of harm done to a 

creditor under section 239 of the Slovak Criminal Code are expressed significantly more 

extensive and by another words than article 195 (1) of the Russian Criminal Code. The 

Russian crime of unlawful action in case of bankruptcy, similarly such as the German crime 

of bankruptcy, contains preparatory phase in the form of falsification and adjustment of 

accounting and other business records. The crime, which is aimed at an object of creditor-

debtor relations, but also at the object of proper collection of taxes and levies, is contained in 

the Slovak legal order in the crime of distortion of data in financial and commercial records 

under Section 259 and section 260 of the Slovak Criminal Code, so article 195 (1) of the 

Russian Criminal Code is not inspiring for Slovak criminal law. 

The crime of unlawful action in case of bankruptcy under article 195 (2) of the 

Russian Criminal Code is practically equivalent to the crime of preferential treatment of 

a creditor according to section 240 of the  Slovak Criminal Code but it is expressed narrower, 

because an advantageous creditor must be a legal person, what is an insufficient formulation, 

because it allows natural persons to favour creditors at the expense of other creditors. The 

Slovak legislation can be an inspiration for the Russian legislation in this case.  

This comparison leads to a single conclusion that the Russian legislation has no rules, 

which the Slovak legislation should incorporate. 

 

2.3 THE REPUBLIC OF POLAND 

The crime of harm done to a creditor and the crime of preferential treatment of a 

creditor in the legal order of the Slovak republic are most similar in the Republic of Poland to 

the property crimes which are expressed in articles 300, 301 and 302 of XXXV Chapter of 

Special Part of the Polish Criminal Code. 

 

The crimes under article 300, 301 and 302of the Polish Criminal Code: 

„Article 300 

Section 1 Whoever, in case of threatened insolvency or bankruptcy, prevents or 

reduces the satisfaction of his creditor through removing, concealing, selling, donating, 

destroying or by actually or purportedly encumbering his assets shall be subject to the 

penalty of deprivation of liberty for up to 3 years. 

Section 2 Whoever, in order to prevent the execution of a ruling by a court or other 

public authority, prevents or fails to fully compensate his creditor through removing, 

concealing, selling, donating, destroying or by actually or purportedly encumbering his 
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assets forfeited or under threat of forfeiture shall be subject to the penalty of deprivation of 

liberty for a term of between 3 months and 5 years. 

Section 3  If the act specified in section 1 caused damage to many creditors, the 

perpetrator shall be subject to the penalty of deprivation of liberty for a term of between 6 

months and 8 years. 

Section 4 If the injured party is not the State Treasury, the prosecution of the offence 

specified in section 1 shall occur on a motion of the injured person. 

 

Article 301 

Section 1 Whoever, while being a debtor to several creditors, prevents or reduces the 

satisfaction of through the establishment of a new business entity, under legal regulations, 

and transfer his assets into it shall be subject to the penalty of deprivation of liberty for a 

term of between 3 months and 5 years. 

Section 2 The same punishment shall be imposed on anyone, who while being a debtor 

to several creditors brings about his bankruptcy or insolvency. 

Section 3 Whoever, while being a debtor to several creditors recklessly brings about 

his bankruptcy or insolvency, particularly through wasting assets, contracting liabilities or 

concluding transactions openly contradicting principles of good management shall be subject 

to a fine, the penalty of restriction of liberty or the penalty of deprivation of liberty for up to 2 

years. 

 

  Article 302 

Section 1 Whoever in the event of threatened insolvency or bankruptcy, is not able to 

satisfy all his creditors, repays or satisfies only some of them, thereby acting to the detriment 

of others shall be subject to a fine, the penalty of restriction of liberty or the penalty of 

deprivation of liberty for up to 2 years. 

Section 2 Whoever gives or promises to give a material profit to a creditor in return 

for actions detrimental to other creditors in connection with bankruptcy proceedings or 

bankruptcy-prevention proceedings shall be subject to the penalty of deprivation of liberty for 

up to 3 years. 

Section 3 The same punishment shall be imposed on a creditor who in connection with 

proceeding specified in section 2 receives material profit in return for actions detrimental to 

other creditors, or who demands such a profit.“ 

 

The crimes under article 300 to 302 of the Polish Criminal Code, which protect a 

creditor and his claim against debtor's actions, are relatively detailed. These crimes contain 

situations of an impending insolvency or a bankruptcy in most of their facts, and therefore 

they are similar to the crime of obstructing bankruptcy or composition proceedings under 

Section 242 and 243 of the Slovak Criminal Code, but also to the crime of  harm done to a 

creditor under Section 239 of the Slovak Criminal Code and to the crime of preferential 

treatment of a creditor under Section 240 of the Slovak Criminal Code, because these Polish 

crimes penalize also actions which have a consequence, even only a partial failure of a 

creditor's satisfaction from a debtor, who is not in the bankruptcy yet. 

The article 300 of the Polish Criminal Code is equivalent to the crime of harm done to 

a creditor under Section 239 of the Slovak Criminal Code. The article 300 Section 2 of the 

Polish Criminal Code is interesting, because an objective to frustrate an execution of a 

decision from a court or other state authority is an obligatory mark of this crime. This 

provision applies to cases when the debtor damages the creditor in form of disposal of a 

property but an enforceable title in form of a decision from the court or other state authority 

exists at this time, but the debtor tries to frustrate the execution of this decision. This legal 



26 

solution could be inspiring for the Slovak legislation as a qualifying feature, but on the other 

hand, absence of this rule does not substantially affect a quality of the Slovak legislation, 

because these actions are punished by general rules of harm done to a creditor or preferential 

treatment of a creditor. 

The article 301 of the Polish Criminal Code has some specific features in comparison 

with general rules of harm done to a creditor or preferential treatment of a creditor, which are 

based on transferring the property to a new subject or bringing along the impending 

insolvency or the bankruptcy. 

The article 302 Section 1 of the Polish Criminal Code is equivalent to the crime of 

preferential treatment of a creditor under Section 240 of the Slovak Criminal code, another 

merits of these crimes are connected more or less with bankruptcy proceedings.  

This comparison leads to a single conclusion that the Polish legislation has some rules, 

which the Slovak legislation should incorporate, but it is not necessary for better quality of the 

Slovak legislation in this question. 

 

2.4 THE CZECH REPUBLIC 

The legal order of the Czech republic contains the crime of harm done to a creditor 

under Section 222 of the Czech Criminal Code and the crime of preferential treatment of a 

creditor under Section 223 of the Czech Criminal Code as well as the legal order of the 

Slovak, which are very similar, because the Slovak republic and the Czech republic had 

common historical development in a field of the law. 

 

The crime of harm done to a creditor under Section 222 of the Czech Criminal Code: 

„(1) Whoever, even partially, thwarts satisfaction of his/her creditor by 

a) destroying, damaging, concealing, alienating, rendering useless or disposing of even a part 

of his/her property, 

b) transferring his/her claim or assuming a debt of another, 

c) encumbering the thing that is the object of the obligation, or renting it, 

d) pretending or recognising a non-existing right or a claim, 

e) pretending or recognising a right or claim in larger extent than it is in reality, 

f) pretending fulfilment of an obligation, or 

g) pretending bankruptcy or putatively diminishes his/her property or pretends its destruction, 

and thus causing damage not small on property of another, shall be sentenced to 

imprisonment for up to two years or to prohibition of activity. 

(2) The same sentence shall be imposed to anyone who, even partially, thwarts 

satisfaction of creditor of another person by 

a) destroying, damaging, concealing, alienating, rendering useless or disposing of event a 

part of property of the debtor, or 

b) exercises a non-existing right or claim to the property of the debtor, or an existing right or 

claim in higher value or in better order than it actually has, 

and thus causes damage not small on property of another. 

(3) An offender shall be sentenced to imprisonment for six months to five years, if 

he/she 

a) causes substantial damage by the act referred to in subsection (1) or (2), or 

b) gains for him-/herself or for another substantial profit by such an act. 

(4) An offender shall be sentenced to imprisonment for three to eight years, if he/she 

a) causes extensive damage by the act referred to in subsection (1) or (2), 

b) gains for him-/herself or for another extensive profit by such an act, 

c) causes bankruptcy of another by such an act. 
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The crime of preferential treatment of a creditor under Section 223 of the Czech 

Criminal Code: 

 (1) Whoever as a debtor in bankruptcy thwarts, event partially, satisfaction of his/her 

creditor by favouring another creditor and thus causes damage not small on property of 

another, shall be sentenced to imprisonment for up to one year or to prohibition of activity. 

(2) An offender shall be sentenced to imprisonment for six months to three years, if 

he/she causes substantial damage by the act referred to in subsection (1). 

(3) An offender shall be sentenced to imprisonment for two to eight years, if he/she 

a) causes extensive damage by the act referred to in subsection (1), or 

b) causes bankruptcy of another by such an act.“ 

 

 Texts of these crimes in the Czech Republic are very similar to the crimes in the 

Slovak legal order. A formulation of the crime of harm done to a creditor in the Czech 

Republic is wider than in the Slovak Republic, but both of these crimes punish almost 

identical actions. The Slovak legislation provides wider protection in case of the crime of 

preferential treatment of a creditor than the Czech legislation, because the Czech legislation 

concerns only a debtor, who is in a bankruptcy. 

The Czech legislation contains also the crime of causing bankruptcy under Section 224 

of the Czech Criminal Code, which punishes causing own bankruptcy and this crime requires 

on its subjective aspect gross negligence for its fulfilment. This crime affects preventively to 

economic relations in a positive form, but our opinion is that this crime should not exist 

without a consequence (causing an injury to creditors) because this crime in the Czech 

legislative order is contrary to a principle of a criminal law substantial, which interprets the 

criminal law as ultima ratio. Self-harm to health or life is not criminal, so the economical self-

harm should not be criminal too.  

This comparison leads to a single conclusion that the Czech legislation has some 

details, which the Slovak legislation should incorporate, but it is not necessary for a better 

quality of the Slovak legislation in this question. 

 

3 PHENOMENOLOGY OF CRIME OF HARM DONE TO A CREDITOR AND 

CRIME OF PREFERENTIAL TREATMENT OF A CREDITOR 

 

3.1 INTRODUCTION 

Based on the scientific objectives of project, issue of the protection of parties involved 

in economic and legal relationships is defined through socio-legal research and criminological 

research considering the crime of harm done to a creditor pursuant to Sec 240 of the Criminal 

Code and crime of preferential treatment of a creditor pursuant to Sec 240 of the Criminal 

Code, carried out over the period of 2016, 2017, 2018 in terms of the methodology of 

research.  

We used the data regarding the number of accused, prosecuted and convicted persons 

of such crimes kept in database of the Ministry of the Interior of the Slovak Republic and the 

General Prosecutor´s Office of the Slovak Republic in order to process of data for the purpose 

of research. The ratio why we choose these two databases are on one hand different 

methodology how are the data collected and on the other hand different outputs on which are 

they focused. The research is upgraded by the analysis of court decisions over the period of 

2016, 2017, 2018, which are anonymized and available on the website of the Ministry of 

Justice of the Slovak Republic. These offer a basis for analysing the specific characteristics of 

the offence associated with the selected offence (in particular with regard to the classification 

of the offence, the offender, the damage caused, the type and extent of the sentence). 
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We analyse data sources according to individual years (gradually for the years 2016, 2017, 

2018) for both sections, in which the crimes are regulated. 

 

3.2 CRIME OF HARM DONE TO A CREDITOR 

 

YEAR 2016 

Based on the Crime Statistics kept by the Ministry of the Interior of the Slovak 

Republic, the crime of harm done to a creditor under Section 239 of the Criminal Code was 

detected 98 times (regardless of the qualification of the facts), 18 cases were cleared-up 

(which represents 18% clear-up rate). At the same time, the number of additionally cleared-up 

facts amounts to 23 in 2016 (here it is not possible to trace the years in which these 

additionally cleared-up facts were committed and found - of course respecting the fact that 

they do not have to be identical years). Statistically, the damage caused by the crimes in 

question amounted to EUR 14 762. The data source in question also uses the 'data on 

prosecuted and investigated persons' for a given year, which is 42 persons. 

Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 

years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 

and against a person. In 2016, in relation to Section 239 of the Criminal Code, according to 

the aforementioned data sources, 33 persons were tried for the crime in question (regardless 

of the possible concurrence of offences), of which 28 were convicted (including 5 women, 

representing more than 18% of cases). In terms of punishment, or more precisely types of 

punishment, in 18 cases the offender was sentenced with a suspended sentence (including also 

cases in which a suspended sentence was imposed with probation supervision). In one case 

the punishment was prohibited; other punishments (without specifying what can be included 

in the set). In terms of the second statistical indicator, i.e. an overview of the ways of 

terminating the prosecution of persons, the prosecution was terminated in 64 cases (in 20 

cases women), 38 persons (of which 15 were women) were accused. Furthermore, in 2016, in 

connection with Section 239 of the Criminal Code, a plea bargain agreement was concluded 

and approved in 5 cases, and in 4 cases persons were acquitted from the indictment. The 

number of attacks in the offences in question was 66 (higher than the number of criminal 

prosecutions themselves that is due, for example, to the inclusion of individual partial attacks 

of continuing offences). In terms of offenders' characteristics, 4 were 22-30 years old, 10 were 

31-40 years, 17 were 41-50, 4 were age 51-60 years, in 3 cases a person older than 61 years 

(none of them was a person of another age category - given statistical indicators offer 

category 14-15 years, 16-18 years and 19-21 years, it is probably due to the nature of the 

crime in question). In 9 cases they were recidivists (in terms of perception of recidivism by 

criminal law). 

 Even before we offer an analysis of final court decisions (in particular convictions), 

the analysis was subject to court decisions that were publicly available and traceable within 

the portal maintained by the Ministry of Justice of the Slovak Republic. In connection with 

Section 239 of the Criminal Code, a total of 17 valid judgments were analysed for 2016, of 

which 1 was acquittal. According to Sec. 239 para. 1 of the Criminal Code a given crime was 

committed eight times, according to Sec. 239 para. 2 of the Criminal Code once, according to 

Sec. 239 para. 3 of the Criminal Code six times, according to Sec. 239 para. 4 of the Criminal 

Code the offence was committed in one case, according to Sec. 239 para. 5 of the Criminal 

Code in 1 case. 

 The lowest damage was € 2,488.23, the highest was € 289,164.24. In all except one 

offence, they were categorized as minor offences. Only in one case was this a crime 
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committed in the form of complicity according to Sec. 20 to Sec.239 para. 2 a), para. 5 a) of 

the Criminal Code. 

 In terms of imposition of penalties (type and size), the analysed decisions were 

sentenced to imprisonment 8 times with conditional suspension, in one case also due to the 

obligation to submit a social training program or another in cooperation with probation and 

mediation officer or educational program. The average length of imprisonment was 

approximately 8 months (highest imprisonment was imposed at 3 years, lowest at 6 months), 

probation period averaged 2 years (maximum probation period at 4 years, lowest at 12 

months). In a total of 3 cases, the offender was ordered to pay damages. The plea bargain 

agreement was concluded and approved in 1 case within the analysed court decisions. 

 As regards the acquittals, there was one case where the Court found that the act in 

question was not a criminal offence. 

  

 YEAR 2017 

 Based on the Crime Statistics kept by the Ministry of the Interior of the Slovak 

Republic, in 2017 the crime of harm done to a creditor according to Section 239 of the 

Criminal Code was detected 79 times (irrespective of the qualification of the facts), while 13 

facts were cleared-up . At the same time, the number of additionally cleared-up facts amounts 

to 13 in 2017 (here it is not possible to trace the years in which these additionally cleared-up 

facts were committed and found - of course respecting the fact that they do not have to be 

identical years). Statistically, the damage caused by the crimes in question amounted to € 

6321. The data source in question also uses the statistics 'data on prosecuted and investigated 

persons' for a given year, which is 29 persons. 

 Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 

years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 

and against a person). For the year 2017 in relation to Sec. 239 of the Criminal Code in terms 

of the mentioned data sources, it was valid that for the given offence a total of 25 persons 

were tried (regardless of the possible concurrence of crime), of which 21 were also convicted 

(of which 7 women represents 33% of cases). In terms of punishment, more precisely types of 

punishment, in 9 cases the offender was sentenced with a suspended sentence (including also 

cases in which a suspended sentence was imposed with probation supervision), in one case a 

sentence was imposed unconditionally. In 3 cases a fine was imposed. In terms of the second 

statistical indicator, i.e. an overview of the ways of terminating the prosecution of persons, the 

prosecution was terminated in 64 cases (of which 15 were women) against the person after the 

accusation, 33 persons (of which 9 were women). Furthermore, in 2017, in connection with 

Section 239 of the Criminal Code, a plea bargain agreement was concluded and approved in 4 

cases, in one case a settlement was approved (and consequently the prosecution was 

terminated), 1 case ended otherwise (without specifying what can be included in the set). The 

number of attacks in the offences in question was 66 (higher than the number of criminal 

prosecutions themselves that is due, for example, to the inclusion of individual partial attacks 

of continuing offences). Regarding the characteristics of the offenders, in one case it was a 

person aged 19-21 years, in four cases it was a person aged 22-30 years, in nine cases it was a 

person aged 31-40 years, in three cases it was a person 41-50 years old, 5 cases 51-60 years 

old, 2 cases older than 61 years old (none of them were of any other age category - the given 

statistical indicators still offer the category 14-15 years, 16-18 years and 19-21 years, this is 

probably due to the nature of the crime in question). 

 For the analysis of final court decisions (in particular convictions), the analysis was 

subject to court decisions that were publicly available and traceable within the portal 
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maintained by the Ministry of Justice of the Slovak Republic. In connection with Section 239 

of the Criminal Code, a total of 22 final judgments were analysed in 2017, of which 1 was 

acquittal. In terms of the classification of the act in terms of the criminal offence of harm done 

to a creditor, pursuant to Section 239 para. 1 of the Criminal Code it was committed 16 times, 

according to Sec. 239 para. 2 of the Criminal Code once, according to Sec. 239 para. 3 of the 

Criminal Code six times, according to Sec. 239 para. 4 of the Criminal Code, the offence was 

committed in 7 cases (in one case the offence was committed in complicity, once in the 

attempted stage), pursuant to Section 239, para. 5 of the Criminal Code, the crime was 

committed in 4 cases. 

 In terms of imposition of sentences (type and size), the analysed decisions imposed 12 

sentences of imprisonment with conditional suspension, in 2 cases with probation supervision, 

once unconditionally with imprisonment with minimum degree of guarding (the length of the 

sentence in this case was 7 months). The average length of imprisonment was approximately 

21 months (highest imprisonment imposed at 3 years, lowest at 7 months), probation period at 

an average 2 years and 9 months (maximum probation period at 5 years, lowest at 12 months 

). The penalty was imposed in a total of 3 cases from 300 € to 2000 € with a replacement of 

the imprisonment in case of intentional frustration (6 months to 2 years). In one case, a 

penalty of disqualification from exercising the function in the management, control and 

supervisory bodies of companies was imposed for a period of 5 (five) years. The plea bargain 

agreement was concluded and approved in 2 cases within the analysed court decisions. 

As regards the acquittals, there was 1 case in which it was found by the court that it 

was not established that the act had occurred. 

The lowest damage was € 3 081.18, the highest was € 392 835.25. In all cases except 

four offences, they were categorized as minor offences. In 4 cases it was a crime, in one case 

the crime was committed in the form of complicity according to Sec. 20 to Sec. 239 para. 2 a), 

para. 5 a) of the Criminal Code. 

 

YEAR 2018 

Based on the Crime Statistics kept by the Ministry of the Interior of the Slovak 

Republic, in 2018 the criminal offence of harm done to a creditor under Section 239 of the 

Criminal Code was detected 92 times (irrespective of the qualification of the facts), with 12 

offences cleared-up (which is 13%). At the same time, the number of additionally cleared-up 

facts amounts to 11 in 2018 (here it is not possible to trace the years in which these 

additionally cleared-up facts were committed and found - of course respecting the fact that 

they do not have to be identical years). Statistically, the damage caused by the crimes in 

question amounted to € 12 258. The data source in question also uses the 'data on prosecuted 

and investigated persons' for the year, which is 31 persons. 

Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 

years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 

and against a person). In 2018, in relation to Section 239 of the Criminal Code, according to 

the aforementioned data sources, a total of 22 persons were tried for the offence (regardless of 

the possible concurrence of offences), of which 12 were also convicted (of which 5 were 

women, which represents 42% of cases). In terms of punishment, more precisely types of 

punishment, in 5 cases the offender was sentenced with a suspended sentence (including also 

cases in which a suspended sentence was imposed with probation supervision), in two cases a 

sentence was imposed unconditionally. In one case a fine was imposed, in 3 cases the 

punishment was waived; other punishments were imposed (without specifying what can be 

included in the set). In terms of the second statistical indicator, i.e., an overview of the ways 
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of terminating the prosecution of persons, the prosecution was terminated against the person 

after the charge in 25 cases (8 cases were women), 22 persons were charged (6 of them 

women). Furthermore, in 2018, a plea bragian agreement was concluded and approved in 

connection with Sec. 239 of the Criminal Code in one case. The number of attacks under the 

offences in question was 25 (the same as the number of criminal prosecutions themselves). In 

terms of offenders' characteristics, 2 cases were 22-30 years old, 11 cases were 31-40 years 

old, 7 cases were 41-50 years old, 2 cases age 51-60 years (none of them was of another age 

category - the given statistical indicators still offer a category of 14-15 years, 16-18 years and 

19-21 years, probably due to the nature of the crime in question). In 10 cases they were 

recidivists (in terms of perception of recidivism by criminal law). 

For the analysis of final court decisions (in particular convictions and acquittals), the 

analysis was subject to court decisions that were publicly available and traceable within the 

portal maintained by the Ministry of Justice of the Slovak Republic. In connection with 

Section 239 of the Criminal Code, nine final judgments were analysed for 2018, one of which 

was acquittal, in one case the sentence was discharged. From the point of view of the 

classification of the act in terms of the crime of harm done to a creditor was, according to Sec. 

239 para. 1 of the Criminal Code a given crime was committed 7 times, according to Sec. 239 

para. 2 of the Criminal Code once, according to Sec. 239 para. 3 of the Criminal Code three 

times, according to Sec. 239 para. 4 of the Criminal Code, the crime was committed in 3 

cases. 

In terms of imposition of penalties (type and size), the analysed decisions were 

sentenced 3 times by imprisonment with conditional suspension, in no cases with probation 

supervision. The average length of imprisonment was approximately 9 months (highest 

imprisonment was imposed at 1 year, lowest at 8 months), probation period at an average 1 

year and 4 months (maximum probation period at 2 years, lowest at 12 months ). In one case, 

imprisonment was imposed unconditionally for a period of 2 years 9 months. In one case, the 

offender was obliged by the courts to order to be employed during the probationary period or 

to demonstrably apply for employment. The no plea bargain agreement was concluded and 

approved in the analysed court decisions. 

As regards the acquittals, there was 1 case in total, and the court found that the act was 

not a criminal offence. 

The lowest damage was € 9 773,96, the highest was € 65 900. In all cases the offences 

were categorized as offences. 

 

3.3 CRIME OF PREFERENTIAL TREATMENT OF A CREDITOR 

  

YEAR 2016 

Based on the Crime Statistics maintained by the Ministry of the Interior of the Slovak 

Republic, the crime of preferential treatment of a creditor under Section 240 of the Criminal 

Code was detected in total 43 times (irrespective of the qualification of the facts). At the same 

time, the number of additionally cleared-up facts amounts to 15 in 2016 (here it is not 

possible to trace the years in which these additionally cleared-up facts were committed and 

found - of course respecting the fact that they do not have to be identical years). Statistically, 

the damage caused by the crimes in question amounted to € 809. The data source in question 

also uses the statistics 'data on prosecuted and investigated persons' for a given year, which is 

20 persons. 

Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 

years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 
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and against a person). In 2016, in relation to Section 240 of the Criminal Code, according to 

the aforementioned data sources, a total of 22 persons were tried for the crime in question 

(regardless of the possible concurrence of offences), of which 17 were convicted (of which 2 

were women which represents more than 11% of cases). In terms of punishment, or more 

precisely the types of punishment, in 12 cases the offender was sentenced to a suspended 

sentence (including also cases in which a suspended sentence was imposed with probation 

supervision). In one case was imposed a ban on activity, in one case a financial penalty; other 

punishments were imposed (without specifying what can be included in the set). In terms of 

the second statistical indicator, i.e. an overview of the ways of terminating the criminal 

prosecution of persons, the prosecution was terminated against the person after the charge in 

18 cases (in 2 cases it was women), 12 persons (of which 2 were women). Furthermore, in 

2016, in connection with Section 240 of the Criminal Code, a plea bargain agreement was 

concluded and approved in 3 cases, in 4 cases persons were acquitted from the indictment. 

The number of attacks in the offences in question was 18 (the higher number of completed 

prosecutions alone is also due to the fact that individual partial attacks of continuing offences 

are also included here). In terms of offenders' characteristics, 3 cases were 22-30 years old, 1 

cases 31-40 years old, 6 cases 41-50 years old, 2 cases age 51-60 years, (in neither case was a 

person of any other age category - the given statistical indicators still offer the category 14-15 

years, 16-18 years, 19-21 years and over 60 years, this is probably due to the nature of the 

criminal activity in question). 

Even before we offer an analysis of final court decisions (in particular convictions and 

acquittals), the analysis was subject to court decisions that were publicly available and 

traceable within the portal maintained by the Ministry of Justice of the Slovak Republic. In 

connection with Section 240 of the Criminal Code, a total of 11 final judgments were 

analysed in 2016, none of which was acquittal. In terms of the classification of the act in 

terms of the offence of preferential treatment of a creditor, all offences were classified 

according to the two paragraphs of given Section. 

The lowest damage was € 562.33, the highest was € 109 600,03. In all cases the 

offences were categorized as minor offences. 

In terms of the imposition of penalties (type and size), the analysed decisions imposed 

7 times imprisonment with conditional suspension. The average length of imprisonment was 

approximately 9 months (highest imprisonment was imposed at 18 months, lowest at 5 

months), probation period at an average of 22 months (maximum probation period at 3 years, 

lowest at 12 months). In 3 cases, a fine of between € 200 and € 1000 was imposed. In a total 

of 2 cases, the offender was ordered to pay damages. In one case, a 24-month penalty of ban 

on engaging in any business activity was imposed. The plea bargain agreement was concluded 

and approved in 1 case within the analysed court decisions. 

 

YEAR 2017 

Based on the Crime Statistics kept by the Ministry of the Interior of the Slovak 

Republic, the crime of preferential treatment of a creditor under Section 240 of the Criminal 

Code was detected in total 33 times (irrespective of the qualification of the facts). At the same 

time, the number of additionally cleared-up facts amounts to 9 in 2017 (here it is not possible 

to trace the years in which these additionally cleared-up facts were committed and found - of 

course respecting the fact that they do not have to be identical years). ). Statistically, the 

damage caused by the crimes in question amounted to € 1 289. The data source in question 

also uses the statistics 'data on prosecuted and investigated persons' for a given year, which is 

12 persons. 

Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 
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years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 

and against a person). In 2017, in relation to Sec. 240 of the Criminal Code in terms of the 

mentioned sources of data, 17 persons were tried (regardless of the possible concurrence of 

criminal offences), of which 15 were also convicted (represents 20% of cases). In terms of 

punishment, more precisely types of punishment, in 9 cases the offender was sentenced with a 

suspended sentence (including also cases in which a suspended sentence was imposed with 

probation supervision). In 3 cases a fine was imposed. 

In terms of the second statistical indicator, i.e., an overview of the ways of terminating 

the prosecution of persons, the prosecution was terminated against the person after the charge 

in 22 cases (in 6 cases it was women), 10 persons (of which 2 were women). Furthermore, in 

2017, in connection with Section 240 of the Criminal Code, a plea bargain agreement was 

concluded and approved in 6 cases, in 2 cases the prosecution was suspended conditionally. 

The number of attacks in the criminal offences in question was 22 (the number of criminal 

prosecutions itself is higher than the number of completed criminal prosecutions which is also 

due to the fact that individual partial attacks of continuing crimes are also included). 

Regarding the characteristics of offenders, one case was a 22-30 year old, two cases a 31-40 

year old, three cases a 41-50 year old, three cases a age 51-60, (in neither case was a person of 

another age category - the given statistical indicators still offer the category 14-15 years, 16-

18 years, 19-21 years, and above 60 years is probably due to the nature of the criminal 

activity in question). In 2 cases they were recidivists (in terms of perception of recidivism by 

criminal law). 

For the analysis of final court decisions (in particular convictions and acquittals), the 

analysis was subject to court decisions that were publicly available and traceable within the 

portal maintained by the Ministry of Justice of the Slovak Republic. In connection with 

Section 240 of the Criminal Code, a total of 8 final judgments were analysed in 2017, of 

which 1  was acquittal. In terms of the classification of the act within the meaning of the 

offence, preferential treatment of a creditor, pursuant to Sec. 240 para. 1 of the Criminal Code 

was committed 5 times, according to Sec. 240 para. 2 of the Criminal Code two times, 

according to Sec. 240 para. 3 of the Criminal Code once. 

In terms of the imposition of penalties (type and size), the analysed decisions imposed 

four times imprisonment with conditional suspension. The average length of imprisonment 

was approximately 1 year and 1 month (highest imprisonment was imposed at 3 years, lowest 

at 6 months), probation period at an average of 2 years and 4 months (maximum probation 

period at 5 years, lowest at 12 months). There were two fines in total (€ 400 and € 700 with a 

replacement of the imprisonment in case of intentional thwarting of 3 and 7 months). The plea 

bargain agreement was concluded and approved in 2 cases within the analysed court 

decisions. 

The lowest damage was € 1 604,75, the highest was € 221 223,14. In all except one 

offence, they were categorized as minor offences. Only one case was a crime committed in 

the form of complicity in accordance with Sec. 20 of the Criminal Code. 

As regards the acquittals, there was 1 case where it was found by the court that it was not 

proved that the fact had happened. 

 

YEAR 2018 

Based on the Crime Statistics kept by the Ministry of the Interior of the Slovak 

Republic, the crime of preferential treatment of a creditor within the meaning of Section 240 

of the Criminal Code was detected 28 times (irrespective of the qualification of the facts). At 

the same time, the number of additionally clarified deeds amounts to 6 in 2018 (here it is not 

possible to trace the years in which these additionally clarified deeds were committed and 
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found - of course respecting the fact that they do not have to be identical years). Statistically, 

the damage to the facts was € 785. The data source in question also uses the 'data on 

prosecuted and investigated persons' for the year, which is 15 persons. 

Statistical data kept by the General Prosecutor's Office of the Slovak Republic 

conducted within the Statistical Survey of Criminal and Non-Criminal Activity for individual 

years offer lower levels of data primarily in two areas, both in terms of convicted persons and 

in terms of general number associated with the termination of criminal prosecution in the case 

and against a person). In 2018, in relation to Section 240 of the Criminal Code, according to 

the aforementioned data sources, a total of 14 persons were tried for the criminal offence 

(regardless of the possible concurrence of offences), of which 8 were also convicted 

(including 2 women, representing 25% of cases). In terms of punishment, more precisely 

types of punishment, in 5 cases the offender was sentenced to a suspended sentence 

(including also cases in which a suspended sentence was imposed with probation 

supervision). In 1 case a fine was imposed, in 2 cases the punishment was waived, in 4 cases 

other punishments (without specifying what can be included in the set) were imposed. In 

terms of the second statistical indicator, i.e., an overview of the ways of terminating the 

criminal prosecution of persons, the prosecution was terminated in 14 cases (in 3 cases 

women), 12 persons (of which 3 were women). Furthermore, in 2018 a plea bargain 

agreement was concluded and approved in connection with Sec. 240 of the Criminal Code in 

one case, in one case the prosecution was discontinued. The number of attacks under the 

offences in question was 14 (the same as the number of criminal prosecutions themselves). 

Regarding the characteristics of the offenders, one case was a 22-30 year old, three cases a 

31-40 year old, four cases a 41-50 year old, two cases a age 51-60 years, in 2 cases a person 

older than 61 years (neither case was a person of another age category - given statistical 

indicators offer the category 14-15 years, 16-18 years and 19-21 years, it is probably due to 

the nature of the crime in question). 

For the analysis of final court decisions (in particular convictions and acquittals), the 

analysis was subject to court decisions that were publicly available and traceable within the 

portal maintained by the Ministry of Justice of the Slovak Republic. In connection with 

Section 240 of the Criminal Code, a total of 6 final judgments were analysed in 2018, of 

which three decisions were acquittal. In terms of the classification of the act within the 

meaning of the offence, preferential treatment of a creditor was, pursuant to Sec 240 para. 1 of 

the Criminal Code given crime was committed 4 times, according to Sec. 240 para. 2 of the 

Criminal Code once, according to Sec. 240 para. 3 CrC once. 

In terms of punishment (type and size), the analysed decisions imposed one sentence 

of imprisonment with conditional suspension, the length of imprisonment was 4 months with 

a probationary period of 1 year. In neither case was imprisonment imposed unconditionally. 

The penalty was imposed in one case (€ 500 with a replacement of the imprisonment in case 

of intentional thwarting of 2 months). The plea bargain agreement was concluded and 

approved once within the analysed court decisions. 

Regarding the acquittals, there were 3 cases, the Court found that the act was not a 

criminal offence. 

 

4 SUMMARY 

 In the given research, we conducted a detailed legal analysis of the merits of the 

crimes of harm done to a creditor pursuant to Section 239 of the Criminal Code and 

preferential treatment of a creditor pursuant to Section 240 of the Criminal Code. We 

compared given offences within the legislation in four states: the Federal Republic of 

Germany, the Russian Federation, the Republic of Poland and the Czech Republic. 
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We came up with only one proposal de lege ferenda to add the basic merits to the 

wording of Sec. 240 of the Criminal Code to the second paragraph as follows: “As in 

paragraph 1, the person who commits the offence referred to in paragraph 1 shall be punished 

as a person authorized to with the debtor's property or part thereof. " 

We have no more proposals de lege ferenda not because we do not want to formulate 

them, on the contrary, we assumed to discover more legislative shortcomings of the Slovak 

legislation. However, the comparison with the legislation of the four states also shows that the 

Slovak legislation on the protection of the creditor against the debtor's unfair conduct is of a 

high standard, fulfils all international standards and is therefore fully capable of fulfilling the 

protective function of criminal law in relation to the protection of creditor-debtor relations. 

On the other hand, an analysis of the phenomenology of the offences in question 

shows that the real problem of criminal law in protecting creditors against the unfair practices 

of debtors lies in the implementation of the law. Based on criminological research, the first 

major problem of the protection of creditors by means of criminal law is the low detection 

rate of these crimes, up to a maximum of 20% of cases whereas, it is always known who the 

debtor is, which clearly demonstrates the inadequate work of law enforcement and courts. The 

second problem is very low penalties, only in a minimum number of cases an unconditional 

imprisonment is imposed, while a conditional imprisonment or a financial penalty prevails. 

The perpetrators of these crimes thus have no reason to act effectively, because in practice 

there are only symbolic punishments for deceiving their lender. We therefore appeal to the 

law enforcement authorities and the courts to review present practice and not to abuse the 

subsidiarity of criminal repression for not tackling crime, which the legislature clearly defined 

as criminal. 
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1 INTRODUCTION 

Project VEGA No. 1/0907/16 on „Legal protection of participants in economic 

relations with the emphasis on criminal law protection of creditors“ (project headed by doc. 

JUDr. Eduard Burda, PhD.) is in its final year of implementation when the stated article is 

being submitted. The project in its broadest connotations intends to analyse legal regulation of 

selected criminal offences, which aim to protect participants in economic relations, 

particularly but not limited to creditors, from the interdisciplinary perspective.  The above 

stated basic framework of selected criminal offences which are the subject of the scientific 

analysis, may cover even the criminal offence of breach of trust by the maladministration of 

estates of another under Sec. 237 and Sec. 238 of the Criminal Code. 

Provided that one of the basic goals of the project is to provide the multi-dimensional 

perspective of the protection of participants in economic relations, particularly the 

subcategory of persons estates of whom are administered by other persons, the outlined 

criminal offence represents an ideal subject of research. Said research enshrines issues that 

cannot be covered solely by facilities of the criminal law but due to the blanket nature of the 

legal rule, it can be perceived significantly interdisciplinary (particularly with regard to the 

impact on the rules of the civil, commercial or family law). Concerning the said issues, the 

established judicial decision-making is of the specific significance, especially with regard to 

the explanatory apparatus. The question of the protection of persons in the management and 

custody of their property in itself constitutes a significant application element since at first 

glance the relatively austere diction of the merits of the crime under Sections 237 and 238 of 

the CrC is associated with significant interpretative pitfalls (especially concerning the 

interpretation of „who… by breaching obligation prescribed by a generally binding legal 

regulation“ ), that relatively recently have become the subject of review by the Criminal 

Division of the Supreme Court of the Slovak Republic („criminal division of the SC of the 

SR“). 

 The subject of this paper is to compare legal regulations of the criminal offence of 

breach of trust by maladministration of estates of another. The authors direct from the Slovak 

legislation towards selected European states such as the Czech Republic, Hungary, Poland, 

the Russian Federation, Austria, Germany and Switzerland. Except for the Russian 

Federation, all states are member states of the Schengen Area. The name of the said criminal 

offence varies from country to country. Although the merits of crime differ too, its essential 

outlines correspond to it.     

 

2 CRIMINAL CHARACTERISTICS OF THE CRIMNINAL OFFENCE OF 

BREACH OF TRUST BY MALADMINISTRATION OF ESTATES OF 

ANOTHER  

Criminal offence of breach of trust by maladministration of estates of another 

represents one of the relatively classic property criminal offences that may be in the 

framework of internal doctrinal stratification of the said Chapter four of the Special part of 

CrC classified as offences against property or more precisely estates of another (the basis for 

the assessment is the interpretative perception of the term "estates of another", which will be 

addressed in the next part of the paper). Although the legislative body itself does not make 

such division under the Criminal Code (as the Chapter four of the Special part is not internally 

divided into titles) said criminal offence represents the basic element of the group of criminal 

offences, which cause damage to the estates of another. This part of the paper will focus on 

the criminal aspects of said Sections 237 and 238 of the Criminal Code16 that represent the 

                                                           
16 Said provisions within the basic merits of the criminal offences read as follows: 

Sec. 237 
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essential grounds of the established criminal characteristics at the de lege lata level. When 

assessing the given merits of a crime it may be stated that on one hand, it is a traditional 

property criminal offence already contained in the Act No. 140/1961 Coll, the Criminal Code 

(„the old CrC“ or  „the old Criminal Code”) under Sec. 255 (under Chapter nine regulating 

criminal offences against property) as amended with the effect from 1.1. 196217, which 

reflected the social changes and passing the time thus affecting not only the determination of 

the amount of damage, extension of the objective side of the criminal offence (which already 

penalized the obligation imposed by the court's final decision to take care of or manage 

estates of another). On the other hand, it introduced a new basic merits of the criminal offence 

of breach of trust by maladministration of estates of another which penalized negligent form 

of a fault under Sec. 255a of the old CrC.18 Said, in its essence, had a decisive influence on 

the formulation of the wording of the merits of the criminal offence of the breach of trust by 

the maladministration of estates of another under the Criminal Code that is still effective. It is 

notable that although the Criminal Code over 14 years of its effectiveness has undergone 

many changes and amendments these did not affect the criminal offence in question under 

Sec. 237 and 238 even in terms of technical amendments.  

From the formal point of view, the criminal offence in question is contained within the 

two Sections each of which contains exactly one basic merits of a crime (so-called negligent 

breach of trust by maladministration of estates of another is exactly made up of the said basic 

merits of a crime). Section 237 in its first and second subsections classifies the said criminal 

offence as a minor offence, in its third and subsection as a crime and in its fourth subsection 

as particularly serious crime. Under Section 238, it is classified as a minor offence due to its 

negligent form of fault. Provisions on the minor crime shall be considered from the point of 

                                                                                                                                                                                     
„(1) Any person who causes small damage to another person by breaching his own obligation to take care of or 

administer another person’s property prescribed by a generally binding legal regulation or imposed by a court 

decision, or an obligation accepted under a contract, shall be liable to a term of imprisonment of up to two 

years.“ 

Sec. 238 

„Any person who by negligence causes substantial damage to another by breaching his own obligation to take 

care of or administer another person’s property prescribed by a generally binding legal regulation or imposed 

by a court decision shall be liable to a term of imprisonment of up to two years.“ 
17 That provision as of 1 January 1962 reads: 

„(1) Anyone who causes harm to another by violating the obligation imposed by law or under his contractual 

obligation to take care of or administer another person´s property shall be liable to a term of imprisonment of 

up to one year or a remedial measure or a financial penalty. 

(2) The offender shall be liable to imprisonment for six months to five years,  

(a) where he commits the offence referred to in paragraph 1 as a person who was imposed with an explicit 

obligation to defend the interests of the injured party; or 

(b) where it causes significant damage by such acts.” 
18 Said provisions as of 31.12.2005 read: 

Sec. 255 

„(1) Any person who causes significant harm to another by breaching the duty imposed by the law or under the 

law or duty imposed by court decision to take care of or manage another person´s property shall be punished by 

imprisonment of up to one year or a fine. 

(2) The offender shall be liable to a term of imprisonment of between six months and three years if he causes 

greater damage by act referred to in paragraph 1. 

(3)The offender shall be liable to a term of imprisonment of one to five years if he commits the offence referred 

to in paragraph 1 as a person having a particular duty to defend the interests of the injured party or causes 

considerable damage by such act.“ 

Sec. 255a 

„Any person who by negligence causes substantial damage to another by breaching his own obligation to take 

care of or administer another person’s property prescribed by a law or based on law or imposed by a court final 

decision shall be liable to a term of imprisonment of up to one year or prohibition to undertake certain activities 

or pecuniary penalty.“ 
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view of material corrective under Section 10 (2) CrC.  Provided its seriousness is minor as to 

the manner of the commitment of a crime and its consequences, circumstances under which 

was committed, degree of a fault and offender´s motivation, it is not classified as a minor 

crime in its essence. The decision-making body must consider it in an obligatory and 

comprehensive manner. Finally, even though all formal aspects of a minor offence19 have 

been met, due to its insufficient degree of seriousness such an offence shall not be classified 

as a minor offence. 

From the comparative point of view, or more precisely, from the point of view of signs 

that differentiate given wordings, the essential difference lays in its subjective nature 

(intentional vs. negligent criminal offence), the amount of damage, constituting the basic 

merits of a crime (small damage vs. substantial damage) and last but not least, the 

distinguishing criterion is the broader objective nature within the intentional form of the 

crime, i.e. under Section 237 CrC.  In correlation to the criminal offence of embezzlement 

under Sec. 213 CrC, breach of trust by maladministration of estates of another is in the 

subsidiarity relation, i.e. supplements the protection as so-called primary provision provided 

to social relations. The concurrence with the criminal offences of unlawful enjoyment of a 

thing of another under Sec. 215 CrC and harm done to a thing of another under Sec. 245 CrC 

shall be excluded on grounds of specialty.20 The criminal offence of breach of trust by 

maladministration of estates of another under Sec. 237 may be committed intentionally which 

results from Sec. 17 CrC: „An act committed by a natural person shall carry criminal liability 

only in case of intentional causation, unless it is explicitly stated in this Act that causation by 

negligence is sufficient.“ Given that in practice the criminal offence is committed carelessly, 

justification of Sec. 238 CrC is appropriate. It can be both, conscious and unconscious 

negligence.21 We can notice that both provisions of Sec.237 (1) and Sec. 238 lay down the 

                                                           
19 The formal signs of the criminal offence are elements of merits, given age and sound mind 
20 In: BURDA, E., ČENTÉŠ, J., KOLESÁR, J., ZÁHORA, J. a kol. Trestný zákon. Osobitná  časť. Komentár. II. 

diel. 1. vydanie. Praha: C. H. Beck, 2011,  pp. 600.  

   The essence of the offence under Section 220 of the Czech Criminal Code is the occurrence of the damage to 

another person´s managed property, but unlike the offence of embezzlement under Section 206 of the Czech 

Criminal Code, the Act does not associate this damage with the offender´s intention to enrich himself or 

someone else. Thus, these offences are fundamentally different, because even if the law presupposes the 

occurrence of damage in the case of a breach of the duty to administer another person´s property, it is principally 

caused by the fact that the offender of said criminal offence breaches his / her duty to administer (procure) 

matters of other persons. Therefore, the damage related to this offence arises from failure to comply with 

procedures and obligations laid down  to care for or dispose of the entrusted property in the interest of such 

property or the person who owns it, or  from failure to take care of or manage another person´s property within 

the principles of due diligence, professional care and proper management of assets. The damage is manifested in 

the property sphere of the injured party by reducing its assets or in lost profits, but the offender does not 

appropriate such property of another person or its part thus not resulting in his enrichment. Damage arises 

because the offender manipulates of such property in an unauthorized, incorrect, or otherwise irresponsible 

manner.  Since the offence of breach of trust by maladministration of estates of another under Section 220 of the 

Czech  Criminal Code applies to persons entrusted with care of or administration of another person´s property 

and applies where it has not been proven that they would have enriched themselves or others holding their office, 

but only the occurrence of damage is proven, it is subsidiary to the offence of embezzlement under Sec. 206 of 

the Czech Criminal Code. (from the resolution of the Supreme Court of the Czech Republic, file No. 8 Tdo 

1069/2015 as of 11/11/2015). 
21 A criminal offence committed by negligence is that where the offender a) knew that by acting in a manner 

defined in this Act he could infringe or prejudice an interest protected under this Act, but presumed without good 

reasons that no such infringement or prejudice would be caused (Sec 16 par.a) CrC). 

   For the conclusion on the fault of conscious negligence according to Sec 16(1), par. a) of the Czech Criminal 

Code, it is not enough to establish that the offender knew that by his/her actions he could cause a breach or threat 

to the interest protected by the Criminal Code. To this end, it is necessary to review all facts that could reliably 

prove his unreasonable reliance that his/her actions will not violate or jeopardize the interest protected by the 

Czech Criminal Code. The assessment of the reasonableness of offender´s grounds must be approached from the 
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same penalty of imprisonment up to two years although there are two different forms of a 

fault. The same sanction is justified by small damage caused by the unlawful conduct of the 

offender who committed the crime intentionally, unlike the negligent form of causation where 

the damage is substantial22 and where the causal link between the breach of trust of care and 

administration of estates of another must be proven.  In other words, Sec. 237 CrC deals with 

a more serious form of a fault resulting in less damage and Sec. 238 CrC deals with a milder 

form of a fault resulting in a greater damage. Apart from the mentioned differences between 

the two provisions, there is also a difference in the fact that in the case of a criminal offence 

of breach of trust by maladministration of estates of another according to Sec. 238 CrC, its 

punishability may extinguish by effective regret under Sec. 85 CrC that is not the case of Sec. 

237 CrC, merits of which is constituted on the intentional form of a fault. To achieve the 

extinction of the punishability of the offence, the offender is required to voluntarily prevent or 

remedy the harmful effect or, alternatively, may also voluntarily notify of the crime at a time 

when the harmful effect of the crime can still be prevented. The notification shall be made 

exclusively to one of the bodies referred to in Sec.85 par. b) CrC, i.e. a law enforcement 

authority, the Police Corps, a soldier may notify about it his/her superior or civil body and a 

person serving a prison sentence or custody a member of the Prison and Judicial Guard Corps.   

The Czech lawyer Púry considers the breach of trust by maladministration of estates of 

another as crime related to bankruptcy criminal offences.23 To this end, he states that prior to 

impending bankruptcy or filing a petition to start insolvency proceedings, in the light 

o debtor´s unfavourable property situation, there are frequent efforts to transfer remaining 

assets available to satisfy the creditors to another subjects often allied with the debtor. That 

can be classified not only as criminal offence of damnification of creditors under Sec. 222 

CzCrC and favouring creditors under Sec. 223 CzCrC  but also as criminal offence of breach 

of duty in administration of property of another under Sec. 220 CzCrC.24  We cannot but 

agree with Pury's opinion  because the criminal offence of breach of trust by 

maladministration estates of another cannot be identified with bankruptcy. Act No. 7/2005 

Coll. On Bankruptcy and Restructuring and Alternation and Amendment of Certain Acts as 

amended defines in Sec. 3 when the debtor is bankrupt. „A debtor is bankrupt if they are 

insolvent or heavily indebted. If a debtor files a petition in bankruptcy, it shall mean that they 

are bankrupt.“  A heavily indebted party is a party that is obliged to keep accounts under 

a special regulation,25 has more than one creditor and the value of their obligations exceeds 

than the value of their property. 

In concreto, the aforementioned Sec. 237 CrC is described by doctrine (not at the 

positive law level) as a deliberate breach of trust by maladministration of estates of another. It 

is exactly the subjective aspect (namely fault as its obligatory character) that is considered the 

most important element of differentiation from perception of the doctrine. First of all, the 

object of the criminal offence in question is clearly the protection of estates of another during 

its administration. From the application point of view, the said may result in two interpretative 

problems. Firstly, how to interpret the notion of estates and secondly what can be included 

                                                                                                                                                                                     
perspective of offender's experience and other circumstances of the case (from the ruling of the Supreme Court 

of the Czech Republic, file No. 8 Tdo 1619/2010 as of 19.01.2011) 

   In case of unintentional negligence, the knowledge and will is absent. The offender did not know that his/her 

act could cause such infringement or prejudice although, considering the circumstances and his /her personal 

situation, he should and could have been aware of it. (Sec. 16 par b) CrC).  
22 Small damage shall mean the damage amounting to more than 266 EUR and substantial damage shall mean 

the damage which is at least one hundred times higher than the aforesaid amount  that is  26 600 EUR (Sec. 

125(1) CrC).  
23  In: PÚRY, F. Úpadkové trestné činy v České republice. 1. vydání. Praha: C. H. Beck, 2015, pp. 2-3. 
24 Act No. 40/2009 Coll, the Criminal Code as amended. 
25 Act No. 431/2002 Coll. On Accountancy as amended. 
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under the notion estates of another. The answer in the first case is generally accepted in 

doctrinal terms, that is, the concept of estates must be perceived very extensively, including 

other property values26, claims, other rights, money or other valuables that may be appraised. 

The notions estates (in the given form of meaning) and thing within the meaning of Sec. 

130(1)(2) of the CrC do not constitute synonyms, things are only part of the term estates. The 

other diction then logically answers the question of what is estates of another within the 

meaning of the above merits. The estates of another is a property that does not belong to the 

offender entirely of partially (notwithstanding the extent of co-ownership). Therefore, it is 

also necessary to include in the term estates of another also things (or property) in the co-

ownership of the offender, as they do not belong to the offender as a whole. On the other 

hand, property belonging to the community property of the spouses is not an eligible subject 

of the attack in relation to the offence in question, since it does not constitute estates of 

another for the offender. Finally, it is not possible to commit a criminal offence of breach of 

trust by the maladministration of estates of another against own thing, or property. Disposing 

of one's own thing (or property) is a broad set of owner's rights (or obligations) that allow him 

not only damage but even destroy the property of a given nature. The degree of disposition of 

a person's property is certainly not the object of protection of the criminal offence in question. 

This is, in the context of the above, the protection of rights of estates of another in the 

broadest sense of the word.  

From the objective point of view, the essence is a breach of the obligation27 to take 

care of or manage estates of another which arises from a generally binding legal regulation, 

from a final court decision by virtue of law or from a contract.28 A breach of the established 

                                                           
26 See more in :BURDA, E., ČENTÉŠ, J., KOLESÁR, J, ZÁHORA, J. a kol. Trestný zákon osobitná časť: 

komentár 2. diel (§ 144-440). 1. vyd. Praha: C. H. Beck, 2011, pp. 597-598. 
27 „Legal obligation is characterized by the order to act in a certain way (to act or refrain from acting) which at 

the same time prohibits acting in any other way (unlike the right which is an option not an order). The obligation 

can be defined in a broader or narrower manner  but with the necessary certainty – the legal rule defines an 

obligation more broadly since it applies to all cases of the same kind an of indefinite number.“ J 51/2017-I. The 

Opinion of the Supreme Court of the SR file No. Tpj 28/2017 as of 25.09.2017. 

   In connection with this case-law, we refer the fact from the Resolution of the Supreme Court of the Czech 

Republic, file no. 5 Tdo 827/2012 as of 19 December 2012, that if the accused as members of the municipality at 

the meeting of municipality governing body decided to approve the sale of real estate property of the 

municipality at a significantly lower purchase price than could be achieved at the given place and time (for 

example, for an amount of about 1 500 000, - CZK, although it could be sold even for about 5 000 000, - CZK), 

this act may be considered as a breach of the duty to care or manage estates of another under Sec. 39 (2) and Sec. 

85 par.a) of the Act No. 128/2000 Coll. on municipalities (municipality government) as amended. The 

importance of the decision-making of the members of the municipal council on the sale of real estate property of 

the municipality and their position justifies the consideration that their breach of the duty to properly take care of 

or administer the municipality's property in the above manner constitutes the breach of an important duty under 

Sec. 255a, (1) CzCrC  or Sec. 221 (1) CzCrC. The criminal liability of each of the members of the municipal 

council who voted to approve the disadvantageous sale of immovable property of the municipality is not 

precluded by the fact that he/she was a member of the collective body of the municipality. The approval of the 

sale of immovable property of the municipality requires the consent of a simple majority of all members of the 

municipal council (Sec. 87 of the Act on Municipalities) so all members of the municipal council representing 

this majority (if achieved) were directly involved in the adoption of such a decision by the municipal council and 

each member had the same vote. Therefore, all members of the municipal council who voted in favour of 

approving a certain decision that caused damage to the property of the municipality shall be criminally liable for 

the approval and consequences of a decision taken by the said majority, if it was made contrary to the obligation 

of members of the municipal council to properly manage the property of the municipality (Sec. 38 et seq. Act on 

municipalities).  
28 The duty to take care of manage estates of another does not have to be explicitly so designated in a contract or 

court decision. The content of the duty i.e. what is meant by care and management of estates is relevant. The 

obligation may also be formulated as the care of a proper manager, management, treatment; right to perform acts 

with the estates, transfer, trade in it etc. This obligation usually arises directly from the law, it is not conditioned 

by entrusting the property into the care of the offender by a special act, unlike when the obligation arises under a 
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obligation to take care of  or manage estates of another may occur not only in relation to the 

estates in question as a whole but also only in relation to a certain part. From the point of view 

of said forms, it is worth considering whether the forms in question are equivalent to each 

other or whether the legislator by the above diction has outlined subsidiarity in the event of 

concurrence in the circumstances. Undoubtedly, we favour the first consideration. The term 

„duty to take care of or manage estates of another“ must be seen as the task of persons 

responsible for securing the affairs of other persons (whether of natural persons or legal 

entities), as long as the obligation to properly manage and take care of the estates of another is 

included in the form of proper care of property values of another. A set of diverse activities 

(or related obligations) is considered relevant in the given meaning, which may be constituted 

on the basis of  law or prescribed by law, reproducing the calculation of the legal facts 

contained in the merits of criminal offence concerned (that is, an obligation imposed by law, a 

final decision of a court or resulting from a contract as a qualified expression of will). 

Criminal liability in these cases is drawn from the grounds of a breach of the 

obligation to manage and take care of estates (provided that such behaviour at least results in 

small damage within the meaning of the terminology of the Criminal Code), established by 

the blanket legal regulation thus referring out of scope of the Criminal Code, to generally 

binding regulations of several branches of law (e.g. commercial law, family law, financial law 

or administrative law). At the same time, the Criminal Code does not specify in any way "the 

obligation imposed by generally binding legal regulation to take care of or manage estates of 

another", neither imposes conditions on its quality. Its essential prerequisite is not even the 

fact that it must be a specific obligation laid down in non-criminal legislation (compare with J 

51/2017),  it is sufficient that it is a duty which defines the rule of conduct generally by means 

of an order or prohibition. It is particularly interesting that the Criminal Code itself 

emphasizes the substantive (content) definition of such an obligation in a legal regulation 

outside the area of criminal law, in order not to designate the obligation explicitly as an 

obligation either of a natural person or legal entity (whether specific or more abstract) to take 

care of or manage estates of another. The decisive moment of the said is to consider what is 

necessary to perceive in the ordinary meaning of the connection of words management and 

care of estates of another. Following the given the activity   On one hand, it is possible to 

perceive the activity of protecting the estates of another as an obligation to protect and ensure 

the protection of such estates of another against damage, destruction or other deterioration. 

On the other hand, the management of estates of another includes a set of activities of a more 

active nature, which is also reflected in the set of obligations of the person obligated, an 

activity which usually implies the enhancement of estates  (unlike the care where the activities 

focus on preserving status quo), or other ways of disposing it particularly in pursuit of 

profit.29 

If we look into the relevant non-criminal legal rules whose blanket use may be 

considered, the obligation to take care of or manage estates of another is most often 

formulated by the terms „care of property“, „the care of a proper manager“, „professional 

care“, „due diligence“, “property management“, or it regulates circumstances of disposal and 

management of the estates, rights to perform acts with the estates, its transfer, trade in it, 

investing etc.30 From this diction,  it can be clearly identified that the definition of the 

                                                                                                                                                                                     
contract, which may also include arrangements for taking over the managed property (from the resolution of the 

Supreme Court of the CR, file No. 5 Tdo 268/2012 as of 11.4.2012). 
29 ČENTÉŠ, J. – ŠANTA, J. – BELEŠ, A. Porušovanie povinnosti pri správe cudzieho majetku – rozhodovacia 

činnosť súdov. In: Právna ochrana veriteľov. Zborník príspevkov z medzinárodnej vedeckej konferencie. 

Bratislava: Wolters Kluwer, 2018, pp. 151. 
30 PÚRY, F.: Možnosti postihu porušení povinnosti péče řádného hospodáře o cizí majetek. In: Právní rozhledy, 

2010, č. 5, pp. 544. 
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obligation in question is usually abstract or general.  It is quite common for the legislator, in 

special legal rules, in relation to the care of or management of estates of another, to impose an 

obligation on responsible persons to dispose of estates of another in a professional manner in 

the context of the various specific laws governing heterogeneous but diverse social relations 

(i.e. through an obligation defined generally). Said is perceived in conformity, although the 

content of the concept of acting in a professional manner is not specified in detail. The 

professional care includes a wide range of duties, their exhaustive list would not be practically 

possible, on the contrary, it would be limiting, and therefore the interpretation of the term 

professional (or due) care is left to application practice with respect to an individual case. This 

illustrates Sec.135a (1) of the Act No. 513/1991 Coll. the Commercial Code, as amended 

(hereinafter referred to as the “Commercial Code” or the “CmC”), i.e. the provision defining 

the obligation of the executive manager of a limited liability company to proceed with 

professional care. The content of the term itself is only outlined (definitely not exhaustive) by 

conditions meeting of which will mean that the executive manager will proceed with due care 

in accordance with the obligation. To this end, interpretation of a professional care is conduct, 

which is based on the requirement to carry out the prescribed activities with the necessary 

knowledge, with regard to the care, which would normally be taken by a diligent and attentive 

person in similar situations, taking into account all information reasonably accessible. 

Therefore, it is also necessary that a particular act (which should fulfil the aspects of 

professional care) shall be considered with regard to professional care in the sense of a 

general objective category, with regard to a specific act or a specific aspect of decision-

making (e.g. of a statutory body). Consequently, the criminal liability is not linked to the level 

of education of such a person, it is sufficient to have a general knowledge linked to the ability 

to recognize the threat impeding (e.g. on estates of another) and the possibility of preventing 

such damage to managed estates or property in care. The use of professional care in relation to 

the care or management of estates of another means that the responsible person must ensure 

that all measures related to the thing of another are carried out in such a way that no damage 

occurs on such property (we only emphasize that in connection with the offence of breach of 

duty in the administration of estates of another, whereas the enrichment of the offender or 

another person is not a prerequisite, i.e. the occurrence of damage is sufficient to prove the 

causal link to the breach od the duty to take care or manage the estates of another). There is 

also an obligation to take care of or manage estates of another (e.g. assets of a company) in 

the exercise of one´s duties with professional care. Culpable breach of the obligation in 

question may give rise to criminal liability for the offence of breach of duty in the 

management of estates of another, provided that the obligation to carry out its activity with 

professional care also entails the handling of estates of another (or to taking care of or 

management). Provided that such duty is borne by the legal entity, Sec.128 (8) CrC, acting of 

another person, may be applied in relation to the criminal liability of a natural person. With 

effect from 1 august 2019 (the Act No. 214/2019 Coll. amending and supplementing the Act 

No. 300/2005 Coll. the Criminal Code as amended, supplementing certain acts) the offender 

of a criminal offence under Sec. 237 may be a natural person as well as a legal entity (subject 

to conditions laid down by a special legal regulation). Concerning the negligent form the 

offence, the fact that only a natural person  may be an offender is still applicable (Sec. 238 is 

not included in the positive exhaustive list of the Sec. 3 of the Act No. 91/2016 on the 

corporate criminal liability and on amendments to certain acts as amended [„act on CCL“]). 

In relation to the objective aspect, it is also relevant that (as provided for by the 

legislation), the occurrence of damage31 proving the causation of the acting in question 

                                                           
31 As to the damage in connection with the continuation of the offence of breach of duty in the administration of 

property of another, we present the Czech case law J 26/2018 LR.: „In the case of continuing the offence of 

breach of the obligation to administer estates of another under Section 220 CrC, the offender must, at least in 
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constitutes an essential factor (which is contrary to a more general or specific definition of the 

content of the obligation in question, the said applies to both, the acting and omission within 

the meaning of Section 122 (1) CrC) while the potential or real enrichment of the offender or 

another person, or undue advantage of the offender or another does not (compare J 3/1995). 

On the contrary, merits of the crime in question has its significance in those cases where the 

breach of the said obligation caused causal damage to property, but it has not been proven (or 

cannot be proved) that the damage was caused by the enrichment of the offender or others. 

According to the conditio sine qua non scheme, the causal link between acting (breach of the 

obligation) and the consequence (the occurrence of damage) is established only if acting is the 

condition (although within a set of concurrent conditions), without which the result would not 

occur, or would have occurred, but in a substantially different way (it is, therefore, necessary 

to ascertain whether the breach of an established obligation causes the occurrence of small 

damage to estates of another which the person is obliged to take care of or manage).32 At the 

same time, it is presumed that the action is not only causal in relation to the consequence but 

that the causal link is covered by fault (whether intentional under Sec. 237 CrC or negligent 

under Sec. 238 CrC). Damage is deemed as any impairment of the assets under management 

or care of estates that would not have occurred if the administration or care of the assets had 

been performed correctly (i.e. properly) in relation to all obligations. Those cases, where the 

expected (or usual) increment did not occur as a result of the breach of obligations, either by 

acting or omitting such acts, for which the offender was obliged by circumstances and his 

situation, may also be included (for example, no deposit of money to a specified account and 

the related occurrence of damage caused by no interest running on such a deposit).33 This can 

be either a commissive (active) or an omissive (passive) form of acting. For example, by 

commissive acting, an offender may reduce the value of a property managed or  taken into 

care by selling a part of the property at an unreasonably low price, unjustifiably imposing an 

easement on such property, lending entrusted property  to another person for a long time and 

at a disproportionately low interest, unjustifiably donating or otherwise transfering property 

free of charge to another person, leasing such property at disproportionately low rent, etc. 

Omission, (failure to act), illustrates e.g. the non-enforcement of property consideration from 

the other party for performance provided by the property taken into care or managed, failure 

to act to prevent the statute of limitations or the extinction of rights; failure to impose property 

sanctions against another entity in respect of violations of its obligations concerning 

transactions in such assets, failure to demand interest for a loan of money or securities, 

inadequate maintenance and repair of managed property, etc.34 

Indeed, a wide range of persons managing or taking care of property who may be 

required to do so on the basis of the above mentioned circumstances may become the subject 

of the offence in question. Unambiguously, the purpose is not only to penalize persons in 

connection with bankruptcy or composition proceedings but also to penalize generally a 

                                                                                                                                                                                     
partial attacks, cause deliberate damage at least partially , even if it does not reach  the amount of considerable 

damage, however, since the first attack it must  be led by a unifying intent toward inflicting considerable damage 

deliberately by all partial attacks in their aggregate.“ (Resolution of the Supreme Court of the CR, file No. 5 

Tdo 645/2017 as of 20.09.2017).    
32 However,  a monetary amount in bankruptcy (insolvency) assets which was wrongfully provided by the 

bankruptcy trustee (insolvency trustee) as a temporary contribution to the registered capital to establish a new 

company cannot be considered for damage caused by the offence of breach of duty in the administration of the 

property of another under Sec. 255 (1) CrC, provided this monetary amount in accordance with bankruptcy 

trustee (insolvency trustee) intent was returned to the bankruptcy (insolvency ) assets several weeks immediately 

after the entry of the incorporated company into the Commercial Register. The damage, in this case, could only 

be the loss of interest on the unauthorized borrowed amount of money (from the resolution of the Supreme Court 

of CR, file No. 5 Tdo 923/2009 as of 21.10.2009. 
33 IVOR, J. a kol. Trestné právo hmotné 2 osobitná časť. 1. vyd. Bratislava Iura Edition, 2006, pp. 183. 
34 PÚRY, F. Úpadkové trestné činy v České republice. 1. vydání. Praha: C. H. Beck, 2015, pp. 125. 
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culpable breach of the duty to care of or administer estates of another. There may be a very 

wide range of potential positions of an offender, for example, the parental status towards 

children in the exercise of parental responsibility related to the duty to manage the property, 

the duties of a foster parent to children, the duty of a guardian or custodian (pursuant to the 

Act  No. 36/2005 Coll. on the Family and on amendment of certain acts as amended), proxy, 

member of a statutory body of a legal entity or a statutory body of a legal entity, the head of 

the organizational unit registered with the Commercial Register, the capital administrator 

(pursuant to the Commercial Code), the mayor of the municipality, the city  mayor (pursuant 

to Act No. 369/1990 Coll. on the Establishment of the municipality as amended) or general 

representative. This list is illustrative only and includes cases in which the obligation to 

administer or take care of estates of another arises directly from the law or by a final court 

decision, as well as cases in which this obligation is assumed as a contractual obligation 

(within the negative definition, we can say that such an obligation cannot arise by any other 

legal act than stipulated by the legislature). The contractual obligation arises directly by 

concluding the contract (for example, agency or mandate), or by granting power of attorney. 

The obligation to manage or take care of estates of another (regardless of the type of legal fact 

establishing it) constitutes a circumstance that puts the requirements for the offender  on a 

special level (thus we are talking about a special type of an offender, as the subject of the 

offence in question  may be only those persons who are obliged to take care of  or manage 

estates of another). Said applies because of the requirement for the existence of a particular 

status (or competence) of the subject or its specific feature. In addition to a natural person, 

with effect from 1 August 2019, the offender of the criminal offence of breach of trust by 

maladministration of estates of another under Sec. 237 CrC, may be  a legal entity pursuant to 

provisions of the special legal act i.e. However, this does not apply in relation to Sec. 238 

CrC, since given negligent form of the crime in question is not included in the positive 

exhaustive list of Sec 3 CCL.  It is worth mentioning that the offence of breach of trust by 

maladministration of estates of another under Sec. 237 CrC was not immediately included in 

Sec. 3 of the CCL. It was not included in the amendments to the Acts No. 316/2016 Coll. and 

No. 161/2018 Coll. Said offence became a part of CCL only recently through the amendment 

to Act No. 214/2019 Coll.,  which came into force on 1 August 2019.  

In view of the complexity of the interpretation, we should not ignore the subjective 

side, which is generally considered to be the least problematic (i.e. to be determined the most 

easily) in the complexity of the merits of the offence. To this end, the culpability must also 

cover the actual breach of the obligation to take care of or manage estates of another (it does 

not cover only the occurrence of damage). 

On the bases of historical comparison, the offence of breach of the trust of 

maladministration of estates of another is particularly interesting from the point of view of 

criminal law characteristics. Based on the wording of Sec. 255 of the old CrC, the 

qualification mark within the meaning of par. 3 (i.e. circumstance making the application of a 

higher penalty rate conditional) was also that the offender committed the crime in the position 

of a person who had a special duty to defend the interests of the injured party. The gravity of 

the actions in question (compared with the gravity of the actions which were penalized in 

terms of the basic merits of the relevant crime ) can be presented by the fact that, if the 

penalty was set for a basic merits for the period of up to one year, the penalty mentioned in 

paragraph 3 was fixed for one to five years (together with a qualification sign that such an 

action caused substantial damage in terms of the interpretation of the Old CrC) therefore the 

mentioned cannot be perceived as any negligible or slight increase in gravity. Similarly, the 

qualifying sign was included in Sec. 248 of the old CrC, i.e. within the offence of 

embezzlement. Based on the wording of the CrC in effect, the qualifying sign, “a person who 

has a particular duty to protect the interests of the injured part” may be unequivocally 
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perceived as the equivalent of the above-mentioned, particularly aggravating circumstance, 

since they are identical terms as to the content. Under the old CrC as well as the current CrC, 

a person in such a status may be perceived as a person whose main (primary) role is to care 

for the interests of the injured party according to his/her work, functional or another legal 

relationship to the injured party.35 An admissible fact for the occurrence of such a specific 

obligation may be again the law itself (e.g. in case of a legal representative of a minor, a 

mayor of a municipality or a mayor of a city, such a provision is also mentioned in Sec. 135a 

of the CmC ), final decision  of a court (in cases of appointment of a guardian of a property) 

or even a contract (e.f. in case of a power of attorney). (compare J28/1992). In view of the 

above interpretation and the unquestionable applicability of the qualifying character in 

question, it is necessary to consider why, in the context of the recodification of the Criminal 

Code, the qualifying character in question was stricken off the wording of the offence of 

breach of trust by maladministration of estates of another (the explanatory memorandum does 

not address it at all). It should be added that the aforementioned qualifying sign was stricken 

off for intentional fault only, in the old Criminal Code it was not a part of the negligent form 

of the crime. On the other hand, it was left in case of the criminal offence of fraud under Sec. 

213 (2), par. c) CrC. Given that the offence of breach of trust by maladministration of the 

estates of another within the offence of embezzlement is in the relation of subsidiarity, such a 

legislature's approach is unusual and unjustified. Moreover, if we compare the above with the 

legislation in the Czech Republic, which contains the qualification character “a person who 

has a special duty to defend the interests of the injured person” in both, intentional and 

negligent form of crime, which represents the analogue of  the offence of breach of trust by 

maladministration of estates of another in its content and application (see the text below). The 

analogous use of the qualifying sign in question in connection with an offence under Sections 

237 and 238 of the CrC is, of course, inadmissible. Similarly, we can apply the principle of 

nullum crimen sine lege. On the other hand, the qualifying sign is a significant element which 

distinguished cases where a person breached his obligation to take care of or manage estates 

as the obligation equivalent within his/her particular position and, conversely, cases of 

persons who breached the obligation, even though it represented the main, essential obligation 

in their position.    

As mentioned above, from the point of view of the basic outline of the issue the 

negligent form of the fault of the crime is contained in Sec. 238 CrC. Although the basic 

differentiation criteria in connection with the intentional form of the fault have been outlined, 

we consider it relevant to express our opinion on an objective side outlined narrowly, which, 

unlike Sec. 237 CrC does not contain that the signs of the given merits of a crime may be met 

due to the breach of duty to take care of or manage estates of another established under the 

contract. As a matter of fact, if such a  situation arose, it would not be a relevant criminal 

offence, but „only“ a tort that would have to be dealt with the civil law. In our opinion, there 

is a noticeably strong implicit impact of the principle ultima ratio in criminal law (similarly as 

when  determining the amount of damage). Thus, liability in the area of criminal law will be 

established neither in the event of more extensive damage nor the aforementioned bridges the 

contractual basis of a decisive (i.e. breached) legal obligation. On the other hand, the question 

arises whether such an approach is correct since the action corresponding to the negligent 

breach of the trust by maladministration of estates of another is not in any way regulated by 

misdemeanour law or under Act No. 372/1990 Coll. of the Slovak National Council on 

Misdemeanours. This is particularly relevant where the negligent form of the offence in 

question is intended to have preventive effects on persons managing or taking care of estates 

of another, in particular, to ensure that such persons act responsibly (e.g. in case of liquidators 

                                                           
35 BURDA, E., ČENTÉŠ, J., KOLESÁR, J, ZÁHORA, J. a kol. Trestný zákon osobitná časť: komentár 2. diel (§ 

144-440). 1. vyd. Praha: C. H. Beck, 2011, pp. 490. 
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of companies or trustees of bankruptcy assets). The disproportionate severity of criminal 

penalties in the case of insufficient will element of the offender's conduct is thus reduced by 

setting a higher limit of damage in the property integrity of the victim, from which the 

mentioned substantive relationship between the state and the offender is established.36 

Within the qualified merits of a crime referred to in par. 2 to 4, the amount of damage 

increases to larger, substantial and large-scale damage.37 In addition, they include specific 

qualification notions - a specific motivation, acting in a more serious manner and a dangerous 

grouping.38 All the forms contained in this specific qualification notions cannot be applied in 

relation to this offence because of its nature. This applies, for example, within the special 

motivation of sexual motivation. In acting in a more serious manner, we can mention, for 

example, acting in a brutal and agonising manner, burglary, etc. Breach of an important 

obligation arising from the offender's employment, status or function or imposed by law is 

also considered as acting in a more serious manner.  We also deliberately mention this type of 

acting, since this sign overlaps with the essential merits of a crime and cannot, therefore, be 

used duplicitly. Otherwise, the principle of ne bis in idem would be violated (not twice in the 

same case). In the case of qualified merits a crime, it is necessary to proceed from the point of 

view of the form of fault by Sec. 18 of the CrC under which an aggravating circumstance or 

other circumstance that attracts a higher penalty shall be taken into account even where the 

offender caused it by negligence unless the law provides for intentional fault even in this case. 

From the point of view of the basic statistical indicators39 based on the database of 

Crime Statistics in the Slovak Republic maintained by the Ministry of the Interior of the 

Slovak Republic (for the period 2014-2019) 40 relating to the paragraph in question on the 

breach of trust by maladministration of estates of another under the Sec. 237 and 238 of the 

CrC, we can state that there is a diametrical difference between the intentional and negligent 

form of the offence in question. While the perpetration rate in case of the intentional form of 

fault (i.e. Sec 237 CrC) is on average more than 100 crimes per year, in case of the negligent 

form of fault (i.e. Sec.  238 CrC) the frequency of perpetration is extremely low, even zero in 

the monitored period of four years. This only confirms that the role of the negligent form of 

fault is  primarily preventive. Generally,  from the statistical point of view, in relation to Sec. 

237 CrC, the frequency has been at approximately the same level in recent years (the only 

exception is perhaps the year 2015), which is related to the clear-up rate of the crime in 

question, which is approximately at 20%. For 2014, a crime under Sec. 237 of the Criminal 

Code was detected 108 times, cleared up 20 times, additionally cleared up 12 times from 

previous years, the clear-up rate was at the level of 19%. For 2015, a crime under Sec. 237 of 

the Criminal Code was detected 132 times, cleared up 31 times, additionally cleared up 20 

times from previous years, the clear-up rate was at the level of 23%. For 2016, a crime under 

Sec. 237 of the Criminal Code was detected 93 times, cleared up 17 times, additionally 

cleared up 19 times from previous years, the clear-up rate was at the level of 18%. For 2017, a 

crime under Sec. 237 of the Criminal Code was detected 99 times, cleared up 24 times, 

additionally cleared up 12 times from previous years, the clear-up rate was at the level of 

21%. For 2018, a crime under Sec. 237 of the Criminal Code was detected 93 times, cleared 

up 16 times, additionally cleared up 28 times from previous years, the clear-up rate was at the 

level of 17%. For 2019 (as of 30.10. 2019), a crime under Sec. 237 of the Criminal Code was 

                                                           
36 KRAJČOVIČ, M.: Trestnoprávna zodpovednosť právnických osôb za porušovanie povinností pri správe 

cudzieho majetku. In: Justičná revue, 69, 2017, č. 10, pp. 1167. 
37 Individual types of damage are defined in Sec. 125 (1) CrC.  
38 The definitions of these specific qualification notions are defined in Sec. 138, Sec. 140 and Sec. 141 CrC. 
39 For details see article 5 hereof: "Socio-legal and criminological research - the offence of" breach of duty by 

maladministration of estates of another“under Sec. 237 and 238 CrC.“ 
40 Available at: http://www.minv.sk/?statistika-kriminality-v-slovenskej-republike-xml. 
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detected 103 times, cleared up 22 times, additionally cleared up 17 times from previous years, 

the clear-up rate was at the level of 21%.  As stated above, a diametrically different frequency 

is associated with a criminal offence under Sec. 238 CrC. The crime in question was not 

included in the Crime Statistics documents in the Slovak Republic in three cases, as the values 

related to it were absolutely zero. The exception to this  is the year 2014, when the crime in 

question was detected once and the crime was cleared up (which represents 100% clear-up 

rate). In 2018, the offense in question was detected in two cases, one of which was cleared up, 

which represents a 50% clear-up rate. In relation to the year 2019 (as of 30.10.2019) we can 

state that although the crime in question was not detected in the given period, there is one case 

of additional clear-up (probably the crime detected from 2018). The disadvantage of the 

database of crime statistics in question in the Slovak Republic is that there is no possibility to 

trace the relevant year when the crimes detected were finally cleared-up.       

 

2.1 FROM DECISION-MAKING PRACTISE OF COURTS  

           In this section, we present on individual cases from the decision-making practice of 

the courts how the merits of the offence of breach of trust by maladministration of estates of 

another are accomplished. 

• The District Court in Lučenec approved at the public meeting a plea bargain concluded 

between the District Prosecutor's Office and the accused, who committed several crimes– 

1. crime of breach of trust by maladministration of estates of another under Sec. 237 

(1)(3)par. a) CrC, 2. minor offence of  harm done to rights of another under Sec. 375 (1) 

par. a), (2) par. a) CrC, 3. crime of counterfeiting and altering a public instrument, official 

seal, official seal-off, official emblem and official mark under Sec. 352 (1) (4) CrC. The 

mayor of XY village was entrusted by the municipal council with the purchase of land for 

a fixed price for 1 m2. The mayor of the village paid one seller 8,49 € per 1m2 for two 

properties, while other neighbouring properties bought from other sellers for 6,83 € per 

1m2. The court found that the mayor by his unlawful conduct breached his obligation to 

administer estates of another, imposed by the generally binding legal rule, and thus caused 

considerable damage. At the same time, he caused serious harm to others by 

misrepresentation and committed the offence in a more serious manner. In addition, he 

has substantially altered the public instrument and used it as authentic, thus causing 

considerable damage. (Judgment of the District Court in Lučenec, file No. 22T/137/2014 

as of 02.10.2014). 

• The District Court in Levice sentenced the Mayor of XY, who concluded a contract for a 

future contract with X. The subject of the contract should be the future sale of land 

belonging to the city for 100,000, - Sk. The mayor misled the municipal council regarding 

the sale of land so that the council considered, on the basis of incomplete information, that 

it would only be the deposit of the land in question to corporate Y's property as part of the 

implementation of the business plan. The town council adopted a resolution approving the 

sale of land. Subsequently, the mayor amended the resolution of the municipal council so 

that the purchase price of land was Sk 15,000. After the acquisition of the urban land in 

question, the company transferred ownership of it to Company X for Sk 100,000.  The 

expert opinion estimated the value of land at 31.700, - € (954.994, - Sk) The court ruled 

that the mayor caused substantial damage to another by violating the generally binding 

legal obligation to take care of or manage estates of another. He has also substantially 

changed the content of the public instrument with a view to used it as authentic. The 

mayor, by this unlawful conduct, committed a crime of breach of trust by 

maladministration of estates of another under Sec. 237 (1)(3)par. a) CrC and  a minor 

offence of counterfeiting and altering a public instrument, official seal, official seal-off, 
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official emblem and official mark under Sec. 352 (1)CrC (Judgment of the District Court 

in Levice, file No.4T/23/2013 as of 21.05.2014).41 

• The District Court in Banská Bystrica convicted the defendant E. D. of the offence of 

breach of trust by maladministration of estates of another under Sec. 238 CrC because on 

the basis of the General Power of Attorney as of 02.11.2015, concluded in Banská 

Bystrica by company T, s.r.o., with its registered office in XY, on the basis of which he 

was supposed to represent the company in all legal matters concerning the company. He 

misused it in the period from 12.12.2016 to 24.07.2017 when he several times withdrew 

funds from the company's business account with a payment card at various locations in 

Banska Bystrica in the total amount of 14 194,80 €, and he was not able to properly 

explain the use of funds and present documents concerning these withdrawals to executive 

manager J.K. He also caused a cash deficit at the cash register of the company  in the 

amount of € 48 541.50, causing the company T, s.r.o. total damage of € 62,736.30 

(Judgment of the District Court in Banská Bystrica, file No. 3T/42/2018 as of 

18.01.2019). 

 

3 BREACH OF TRUSTY BY MALADMINISTRATION OF ESTATES OF 

ANOTHER IN COMPARISON WITH SELECTED EUROPEAN STATES 

 

3.1 BREACH OF TRUST BY MALADMINISTRATION OF ESTATES OF 

ANOTHER IN THE CONDITIONS OF THE CZECH REPUBLIC 

Given the long common legal development, it is logical that the legal regulations of 

the Slovak Republic and the Czech Republic are similar to each other in various aspects (also 

from comparative aspect). The same applies to the sector of criminal law, the similarity can be 

found in connection with Czech Criminal Code (hereinafter referred to also as “CzCrC”), with 

the reference to the criminal protection of persons in the administration (or care) of their 

property. Similarly, the Czech Criminal Code, classifies the criminal offence “breach of duty 

in administration of property of another” as a property criminal offence42, regulated within 

two sections (Sections 220 and 221 of the Criminal Code43), where the distinguishing 

criterion is the subjective side. In connection with the above legislation, it is particularly 

appropriate to point out those aspects that differ from the Slovak legislation. The specifics to 

be highlighted below could be undoubtedly de lege ferenda proposals (the authors intend to 

                                                           
41 The first two case can be found at: https://ficek.sk/porusovanie-povinnosti-pri-sprave-cudzieho-majetku-11, 

20.11. 2019. 

42 In relation to the object of the crime, the relative specificity of the Czech legislation is the fact that the 

protection of the specific (special) relationship between a person who is obliged to manage or take care of 

property o another and the owner (or co-owner) of such a property is subsumed under the object, based on 

criterion of trust. However, in our opinion, the justifiability of the relationship of trust is questionable in cases 

where the relationship is established ex offo (e.g. by the decision of the competent authority) without the 

engagement of the liable entity. See more e.g. in: ŠÁMAL, P. a kol. Trestní zákoník komentář 2. díl (§140 – § 

421). 2. vydanie. Praha: C. H. Beck, 2012, pp. 2183. 
43 Said provisions within the basic merits of the criminal offences read as follows: 

§ 220 

„(1) Whoever breaches a duty to procure or administer property of another imposed by law or assumed by 

contract, and thus causes damage not small on to another, shall be sentenced to imprisonment for up to two 

years or to prohibition of activity..“ 

§ 221 

„(1) Whoever by gross negligence breaches an important duty to procure or administer property imposed by law 

or assumed by contract and so causes substantial damage to another, shall be sentenced to imprisonment for up 

to six months or by prohibition of activity.“ 
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point out the differentiating aspects, while the issues that are regulated in same manner are not 

further analysed). 

Several such differences could indeed represent incentives for the future legislative 

changes in the legislation of the SR. First, if we look at Sec. 220 CzCrC Code, i.e. a deliberate 

form of breach of trust by maladministration of estates of another, the damage itself is 

required within the basic merits of the crime. The provision in question contains the phrase 

“damage not small”, that is, within the meaning of the interpretative provision of Sec. 138 (1) 

CzCrC “damage amounting to CZK 25,000 at least” (i.e. more than € 970). With regard to the 

long-term criticized perception of the definition of damage in terms of the Criminal Code (i.e. 

a definition based on a specific extent laid down in the Criminal Code, which is, for example, 

in no way reflecting the increase in the minimum wage, etc.), we point out at the given in a 

rather broader context. The special meaning, i.e. associated with the crime, is precisely in the 

deeper application of the ultima ratio principle (if we compare the required amount of damage 

within the Slovak and Czech legislation). The second interesting finding in connection with 

the criminal offence is the use of the phrase „Whoever breaches a duty to procure or 

administer property of another imposed by law.“ Thus, it might appear that the legislation in 

question does not include a situation, in which there may be a breach of the obligation to 

procure or administer property of another, imposed by law. (In case the phrase „imposed by 

law“ is interpreted as on the basis of law). However, the obligation to manage or take care of 

estates of another “by law” may be an obligation that arises directly from a particular 

provision of the law, but also an obligation based on the law (based on the so-called special 

pronouncement of the government body),44 which means that the given regulations in content 

are identical by their determination. The only difference is that in the Czech Republic it is the 

question of interpretation while in the Slovak Republic the issue is addressed by explicit 

positive enumeration. 

From the scientific point of view, paragraph 2 of the discussed provision is especially 

interesting. The qualified merits of the offence work with the fact that the offence is 

committed by the perpetrator as a person, „a person who has a special duty to protect 

interests of the aggrieved person“ (equivalent of the phrase „a person who has been charged 

with a special duty to protect the interests of the injured party“, which has been addressed in 

the text above). Specific requirements imposed on person obliged are hereby more elaborated. 

Although from the point of view of legislative inspiration it is an interesting definition, it is a 

term of legal indeterminate interpretation whose interpretation in the Czech Criminal Code (or 

other legal regulation) is absent (as is the case of the Criminal Code). Although the argument 

that the above assessment will depend to the maximum extent on the circumstances of the 

individual case is relevant, the answer can be found in settled decision-making practice, case 

law. In this respect, Decision J 28/1992 is of framework importance, providing, inter alia, 

that, „Only a person who is imposed with a special obligation to defend the interests of the 

injured party [in the meaning of a said phrase] may be considered as the offender whose 

main duty,  according to his professional, functional or other legal relationship with the 

injured party, is primarily to safeguard the interests of the injured person,  ... such a specific 

obligation may arise from the legal regulation (e.g. legal guardian of the minor, custodian) or 

also from the contract (power of attorney“.45 The recent decision-making practice of the 

Czech Republic, in particular, points to the important fact46 that, although said perception is 

left at the level of uncertainty, perception cannot be intensified in such a context that every 

existence of an obligation to manage or take care of estates of another at the same time means 

                                                           
44 In: ŠÁMAL, P. a kol. Trestní zákoník komentář 2. díl (§140 – § 421). 2. vydanie. Praha: C. H. Beck, 2012, pp. 

2188. 
45 See J 28/1992. 
46 See e.g. TR NS 5/2004-T 688. 
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a special obligation to protect the interest of the injured. Provided that such extensive 

perception was correct, the Czech legislature would likely elaborate the provisions in question 

and establish the word combination „special obligation“ within the basic merits of the 

criminal offence (and, in the context of the wording of the qualified merits of a crime, the 

word combination in question would be omitted, since it would already be contained in the 

basic merits of a crime). 

Even in the negligent form of the crime in question, there are some peculiarities in the 

Czech legislation compared to the Slovak legislation. First, it is the subjective aspect of the 

crime, which is expressed through gross negligence. It is true that gross negligence must be 

interpreted in accordance with Sec. 16 (2) 47 of the Czech Criminal Code, but it is not a 

special form of negligence (in addition to conscious and unconscious negligence). It is a 

higher degree of negligence, i.e. a higher intensity, required by the legislature, based on the 

general starting points of the doctrine and a legal definition. In view of the above, this 

adjustment requiring that only serious cases of negligent fault48 are of criminal relevance is 

not random, the Czech Republic has practically avoided excessive criminal repression in less 

serious cases.49 Furthermore, in the context of the provision in question, a breach of the 

assumed contractual obligation to manage or take care of estates of another does not have the 

criminal consequences but it only applies to such breach which is associated with an 

important obligation (compared to the Slovak legislation pursuant to Section 238 CrC, the 

definition of the objective side pursuant to Section 221 of the CzCrC is more extensive, as it 

is possible to infer criminal liability also in cases of breach of the obligation to manage or 

take care of estates of another. However, this must be a qualitatively more significant 

obligation, which the legislature in the Czech Republic calls an important duty). Again, in the 

present case, there is no guidance given for the assessment of whether an obligation is 

important. The starting point and the guidance should be the circumstances of the individual 

case, i.e. the specific obligation that has been breached. The relevant doctrine in the Czech 

Republic confirms50 that this is a provision conceived by the legislature extensively, in which 

a diverse form of duties is encompassed. There is a consensus, for example, that the 

obligation in connection with the custody or management of foreign assets should be more 

significant, that is to say, associated with significant damage to estates of another, i.e. if such 

consequences can arise easily by breach of the obligation in question.51 The last peculiarity, 

which we believe should be pointed out in connection with the Czech legislation, is the 

amount of damage that is stipulated in the basic merits of Section 221 of the Czech Criminal 

Code. In the given case, the law requires the occurrence of substantial damage, which 

pursuant to the interpretative Sec. 138 (1) CzCrC. amounts to at least CZK 500,000 (i.e. 

approx. € 19,500). While, in relation to Section 220 of the Criminal Code (i.e. the intentional 

form of the crime in question), we were talking about extending the influence of the ultima 

ratio principle (compared to the Slovak legislation), in this case, our opinion is the opposite 

(since the Slovak legislation requires substantial damage, i.e. damage amounting to € 26 600 

in relation to the negligent form of the offence of breach of the obligation to administer 

estates of another). However, this disproportionality can be justified by the fact that the Czech 

legislation, in terms of the negligent form of fault, does not deal with a breach of any 

                                                           
47 Said provision reads: „A criminal offence is committed out of gross negligence if an offender’s approach to 

the requirements for due diligence shows evident irresponsibility of the offender for the interests protected by the 

Criminal Code.“. 
48 ŠÁMAL, P. a kol. Trestní zákoník komentář 2. díl (§140 – § 421). 2. vydanie. Praha: C. H. Beck, 2012, p. 

2203. 
49 Tamtiež, p. 2204. 
50 ŠÁMAL, P. a kol. Trestní zákoník komentář 2. díl (§140 – § 421). 2. vydanie. Praha: C. H. Beck, 2012, p. 

2203. 
51 See e.g. J 14/2009-I. 
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obligation, but with a breach of an important obligation. From the point of view of the Slovak 

legislation, we see the possibility of legislative inspiration, especially in relation to the 

stipulation of the “important duty” as it is used by the application practice and the doctrine of 

the Czech Republic. Indeed, such an approach significantly manifests the already so much-

discussed principle of ultima ratio, which should be present in the whole legislation, 

especially criminal law. 

 

3.2 BREACH OF TRUST BY MALADMINISTRATION OF ESTATES OF 

ANOTHER IN THE CONDITIONS OF HUNGARY 

The comparative element of the present elaboration can be established not only on the 

comparison of the Slovak and Czech legal regulations of the crime in question (these 

regulations are very close to each other due to its same historical foundations) but also by 

looking into the legal regulations of other states. In terms of its content, the offence 

corresponding to the offence of breach of the duty by maladministration of estates of another 

within the meaning of the Criminal Code of Hungary (hereinafter the “Criminal Code of 

Hungary” or “BT”)52  is the defalcation under Sec. 377 BT53.  In terms of providing a 

comprehensive picture of the issue in question, the offence of embezzlement within the 

meaning of Sec. 213, the Slovak CrC corresponds to the wording of Section 366 BT that is 

relevant in terms of content, regulating the offence of plundering. 

From the comparative point of view, the crimes in question (or selected) are classified 

as property crimes within the framework of the criminal codes of a given country and are 

therefore identical in terms of a generic object. The first significant difference is related to the 

material object of attack. Whereas in the context of the offence of breach of the trust by 

maladministration of estates of another, the material object of the attack is perceived much 

more extensively (as estates of another in the broadest sense of the word, see above), the 

Hungarian legislation within the meaning of Sec. 377 BT addresses it only in relation to 

financial funds (apparently to funds of another, but this is not highlighted in the merits of a 

crime, it follows from the logic). This is a significantly narrower limitation than under the 

Slovak legislation, which also reduces the possibility of criminal liability. Obviously, this 

distinction in terms of terminology may also be due to translation, but it is not disputed that if 

the Hungarian legislature formulates this offence only in relation to funds of another, we must 

assess the regulation under the Criminal Code more comprehensively. A narrower definition 

within the meaning of the Hungarian legislation cannot be overcome even by an expansive 

interpretation since under the notion of funds it is not possible to subordinate property in the 

sense as it is in the conditions of the Criminal Code. 

Within the subjective aspect, it is not possible to see significant differences, since in 

the framework of the Slovak Criminal Code and in Section 377 BT it is formulated identically 

in relation to both forms of fault (both intention and negligence). The Hungarian legislation 

explicitly refers to the negligent form of fault, the intentional form is rather implicitly 

included in the sense of word combination „or by breach of obligation“. Unlike the Slovak 

legislation, both forms of fault are contained within one basic merits of a crime, i.e. within the 

framework of Section 377. 

                                                           
52 Büntetõ Törvénykönyv (Criminal Code); 2012. évi C. a Büntetõ Törvénykönyvrõl (as amended). [Online]. 

Dostupné z: http://legislationline.org/documents/section/criminal-codes. Visited on 23.11.2019. 
53 The provision in question reads: 

Sec. 377 BT 

„(1) „Defalcation“ shall mean the act of a person entrusted on the basis of law with funds for management or 

safeguarding, causing financial loss by negligence or breach of obligation; defalcation is a misdemeanor 

punishable by imprisonment not exceeding two years. 

(2) he penalty shall be imprisonment not exceeding three years, if the act of defalcation results in particularly 

considerable or greater financial loss.“ 
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The objective aspect of a criminal offence within the meaning of Section 377 is 

conceived  from acting which is a breach of the obligation to manage or protect funds 

(without further specification of the legal basis on which the obligation in question may be 

established, the legislature only says „entrusted on the basis of law“. At that level, such 

wording appears to be contrary to the requirement of precision and specification of the 

offense within the meaning of nullum crimen sine lege certa – i.e. the requirement to make 

the provisions of criminal liability clear and comprehensible, this is apparently resolved in 

Hungary through established judicial practice), which results in financial loss. A causal link 

will have to be established between acting and consequence. In fact, the legislation of 

Hungary does not determine the minimum amount of damages, or financial loss in the basic 

merits of a crime. In other words, any financial loss caused by a culpable breach of the 

obligation to manage or protect financial funds gives rise to criminal liability within the 

meaning of that provision. At the same time, the minimum limit of damage is established 

identically for both negligent and intentional forms of breach of the aforementioned 

obligation, which can be regarded as an unusual definition (as a general rule, the minimum 

amount of damage varies in these cases, reflecting the different gravity of the facts in 

question). Another amount of damage, more precisely „particularly considerable or greater 

financial loss“ is a qualified sign within the meaning of the merits of a crime under Section 

377 (2) BT, however, given that the Hungarian Criminal Code does not provide for an 

interpretation provision in relation to the amount of damage (or the amount of financial loss), 

either within the general or the special part, we are unable to determine the limits for financial 

losses used by the legislature. 

From the point of view of the subject, the offender may only be a person who has been 

entrusted with the management or protection of funds on the basis of law (as already 

mentioned above, the legislation does not work with the possibility that such an obligation 

would be directly established by a binding legal regulation, which is significantly different 

from the wording of Sec. 237 and Sec. 238 CrC). In view of the above, the subject may only 

be a special entity, i.e. a person who has been entrusted with such an obligation on the basis 

of the law. 

 

3.3 BREACH OF TRUST BY MALADMINISTRATION OF ESTATES BY 

ANOTHER IN POLAND  

The basis for comparison of the legislation of Poland is represented by the Criminal 

Code (hereinafter as „Criminal Code of Poland“ or „CCPL“)54, in particular Art. 29655 with 

                                                           
54 Act of 6 June 1997 – Criminal Code of the Republic Poland (as amended). [online]. Available at: 

https://www.legislationline.org/download/id/7354/file/Poland_CC_1997_en.pdf. Visited on 23 November 2019.  
55 The wording of the respective provision is as follows: 

Art. 296 

„§ 1  Whoever, while under an obligation resulting from provisions of law, a decision of a competent authority 

or a contract to manage the property or business of a natural or legal person, or an organizational unit which is 

not a legal person, by exceeding powers granted to him or by failing to perform his duties, causes it to suffer 

considerable material damage, shall be subject to the penalty of deprivation of liberty for a term of between 3  

months and 5 years.  

§1a  In case an offender defined in §1 causes immitent danger of significant damage on property by misusing the 

conferred powers or by non-fulfilment of the obligations, he/she will be sentenced to prison in the term of up to 3 

years.  

§2  If the perpetrator of the offence specified in § 1 acts in order to gain a material benefit he shall be subject to 

the penalty of deprivation of liberty for a term of between 6 months and 8 years. 

§3  If the perpetrator of the offence specified in § 1 or 2 causes significant material damage of great extent he 

shall be subject to the penalty of deprivation of liberty for a term of between 1 and 10 years. 

§4  If the perpetrator of the offence specified in § 1 or 3 acts unintentionally he shall be subject to the penalty of 

deprivation of liberty for up to 3 years. 
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no specific title, however regulated within Chapter 36, in particular amid criminal offences 

against commercial transactions. Notably, the quoted provision of the Criminal Code of 

Poland obviously accords with the content of the criminal offense on the breach of trust by 

maladministration of estates by another.  

In view of inclusion of the respective criminal offences, it is applied that the criminal 

offence under Art. 296 CCPL is not directly included into the area of criminal offences 

against property (Chapter 35), but the area of criminal offences against trading or trade 

transactions which may not be considered to be the most precise from the view of internal 

focus, however, from the view of potential applicability it is not possible to assess the 

aforementioned information as negative one. In case of both merits it is applied that their 

substantive relevance (and thus the element of the criminal offence merit) does not refer to the 

fact that damage would be caused by an offender´s or anybody else´s respective enrichment, 

but rather to the fact related to property damage (or another person´s property). Even the 

Polish legislation perceives another person´s property as a tangible item (hence, for example, 

not as a part of the defined set, for example financial means, as being a case of the Hungarian 

legislation). Therefore, it is meant to be a similarly defined tangible object of offence as being 

the case of the legislation stipulated under § 237 and § 238 of the Criminal Code. The 

previously mentioned facts are reflected in the object defined in the respective case identically 

in practice.  

The subjective aspect as for Art. 296 CCPL is defined in rather specific manner. 

However, it still applies that it is a criminal offence merit that can be committed intentionally 

or negligently. It is really about the fact that the issue of causation within the basic merit is 

practically concealed. However, in relation to the previously mentioned, the rule of 

interpretation is not necessary to apply, and we can follow the provision of Art. 296 § 4 CCPL 

setting out criminality of cases, as long as the damage was caused by an offender´s conduct 

unintentionally (while also defining lower sentencing rate compared to the basic criminal 

offence merit, and thus lower gravity, as for practical impact, it is a privileged criminal 

offence merit), apparently all remaining cases committed causingly will be classified as 

deliberate criminal offences.  

In view of the objective aspect, it is applied that the conduct shall stand for misuse of 

power (which was granted), or alternatively non-fulfillment of an obligation leading to 

causing of material property damage. The legal facts that can be represented by the 

aforementioned granted power, or defined obligation, can under Art. 296 CCPL be in the 

form of law provision, decision of the respective authority, or an agreement on property 

management or entrepreneurship of a natural person, a legal person, or an organizational unit 

without legal personality. The list of the mentioned legal facts does not differ very much from 

those stipulated by the Criminal Code under § 237 and § 238. Perhaps, the only distinction is 

the definition of an overtaken contractual obligation in the meaning of the Polish legislation, 

since this is not designed for taking over the obligation of another person´s property based on 

a contract in general (without any specification for the type of a contract), but for the 

particular type of a contract on property administration or entrepreneurship of a natural 

person, a legal person or an organizational unit without legal personality. From the view of 

a consequence, the damage on the borderline of material damage is required in the framework 

of the basic merit, being under rule of interpretation of Art. 115 § 5 CCPL a value exceeding 

at least two-hundred times of the minimum monthly wage at the time of the act, which is 

under § 8 of the same Article stipulated by a not precise sum according to the Criminal Code 

                                                                                                                                                                                     
§4a  In case the Miniszry of finance stands for an injured party, the criminal prosecution defined in §1a is 

initiated upon the request of the injured party. 

§5   Whoever had voluntarily compensated full damage caused, prior to instituting criminal proceedings, shall 

not be liable to punishment.“ 
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of Poland, but by the labour law rules (thus, it can also be classified as a variable sum 

reflecting changes in the country economy, etc.). The material damage to property in a major 

scale is equally interpreted under Art. 115 § 6 CCPL, it represents a value exceeding at least 

thousand times of the minimum monthly wage at the time of the act, as stipulated by the 

labour law rules.  

The subject of the respective criminal act can be only a person who is legally or on the 

basis of a law (by a decision of the relevant authority or on the basis of a contractual 

obligation) obliged to handle respective property (and thus to prevent eventual damage), 

therefore, it is titled as a special subject. In connection with the aforementioned criminal act, 

there is an interesting wording of Art. 296 § 5 CCPL, hence a provision practically defining 

a specific method of extinction of punishability referring to the fact that criminal prosecution 

does not apply to a person who has voluntarily redressed the damages in its full extent prior to 

its initiation. This does not refer to specificity of the relevant provision; it is justified by an 

approach of a legislature setting out the conditions for extinction of punishability specifically 

within the wording of the criminal offence merits.   

 

3.4 BREACH OF TRUST BY MALADMINISTRATION OF ESTATES BY 

ANOTHER IN RUSSIAN FEDERATION 

In the framework of the comparative part of the report, we will examine the legislation 

of the Russian Federation, although it is not directly immediate to the Slovak Republic 

legislation from the geopolitical point of view, however, it provides a specific perspective 

onto the issue of protection of persons´ properties as regard their administration and 

treatment.  

The background legislation of the Russian Federation is represented by Criminal Code 

of the Russian Federation (hereinafter as „CCRF“).56 In case of the respective comparison, an 

interesting situation arises since the relevant criminal code does not cover a criminal offence 

merit which would directly refer in its content to the breach of obligation in another person´s 

asset management pursuant to § 237 and § 238 of CC, in the course of the following text we 

will try to take a view on the fact which of the criminal offence merits approximate the most 

in their contents to the principal criminal offences of the presented elaboration and we will 

demonstrate the reason why they are not directly applicable tothe situations covering the 

respective provisions in the Slovak legislation.   

At first, regarding the criminal character of criminal offence of breaching an 

obligation in another person´s assets management pursuant to relevant provisions of the 

Criminal Act, we aimed at identification of the already mentioned criminal offence merit 

among the criminal offences against property. The respective legislation is included in the 

21st title of CCRF, and comprises a set of 11 section wordings. In terms of the merit features, 

we focused on those criminal offences which relate to deterioration of another person´s assets 

(as stipulated in the specifications of § 237 a § 238 CC), non-direct appropriation of another 

person´s assets. Due to this fact, the respective situations exclude application of Art. 160 par. 

1 CCRF, the criminal offence of appropriation or misappropriation objectively defining theft 

of another person´s assets (its appropriation) having been entrusted to the owner, and 

therefore it can be presented as a consistent formulation in its content (in case of the 

respective feature of the criminal offence without any insight onto other features of the 

criminal offence merit) like in the case of the criminal offence of misappropriation pursuant to 

§ 213 CC. Another reason why we mentioned the criminal offence of appropriation or 

misappropriation according to CCRF while identifying the relevant provision is the fact that 

                                                           
56 The Criminal Code Of The Russian Federation No. 63-Fz Of June 13, 1996 (as amended). [online]. Available 

at: https://www.legislationline.org/download/id/4247/file/RF_CC_1996_am03.2012_en.pdf. Visited on 23 

November 2019. 
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this wording can be identified as a relevant (almost the identical in its content) provision e.g. 

in Hungarian legislation (see the text above).  

The other possibility within the criminal offences againsta property is represented by 

a couple of provisions, and thus Art. 167 and 168 CCRF stipulating deliberate and negligent 

destruction or damage another person´s property. Although it may appear that the previously 

mentioned merits stand for the provisions which may be used in the cases of damafe caused 

by breach of obligation in another person´s assets mangement or custody, this is not entirely 

true. The mere definitions of the outlined merits prove that although these lead to damage or 

even destruction of another person´s property and thus to the emergence of impairment (the 

respective provision like in the case of § 237 ad § 238 CC for incurring criminal liability does 

not require enrichment of the offender or anybody else), the essential distinction compared to 

the Slovak legislation is the fact that the emergence of impairment does not stem from the 

breach of liability of keeping in custody or managing another person´s property, but from 

deliberate or negligent action of an offender leading to impairment (while the form of 

committing criminal offence can in fact cover a broad scale of potential behaviour of the 

offender). In view of the defined specifications, we practically speak about a criminal offence 

similar to the wording of the criminal offence of impairment of another person´s property 

pursuant to § 245 CC. The theory of criminal law specifies the fact that there is certain 

relationship of the criminal offence of breaching an obligation of another person´s assets and 

the criminal offence of impairment of another person´s property, since the criminal offence 

pursuant to § 237 and § 238 CC is related to the criminal offence of impairmant of another 

person´s property as a speciality and their concurrence is excluded.   

In connection with the mentioned Art. 167 and 168 CCRF we need to note that 

although it would be possible to subsume a situation in which the damage has been caused by 

intentional breach of an obligation of keeping in custody or managing another person´s 

property within deliberate (or negligent) impairment or destruction of another person´s 

property (although we may mention that this would apparently be an analogy to the detriment 

of the offender which is inadmissible), there is a considerable distinctive feature compared to 

the criminal offence of breaching an obligation in another person´s asset management, že 

v prípade úpravy Ruske and thus the fact that the Russian legislation defines the subject as an 

offender in general without any necessary specific character that would be imposed upon 

him/her. The respective merit of the criminal offence therefore covers much broader group of 

lawless acts as for causing damage to another person´s property, it is defined more 

extensively, not only in relation to the persons with specific obligation of managing or 

keeping in custody the another person´s property (disregarding the type of legal mater 

imposing such an obligation).   

In case of the Russian legislation, we therefore state that for the case of causing 

damage due to breaching an obligation of keeping in custody or managing another person´s 

property, perhaps there is the only applicable provision of Art 167 and Art. 168 CCRF, 

although we may state that the relevant merits are not specified to the respective cases at all, 

however, these are specified in general terms and therefore it is possible to subsume the 

possible mentioned lawless acts under the mentioned merits. In relation to the outlined 

provisions (within the essential merits of criminal offences), the ultima ratio principle is 

expressed in the meaning that since the minimum volume of damage is specified in Art. 167 

CCRF (deliberate form) as substantial damage, in case of Art. 168 CCRF (negligent form) 

this stands for the value of damage of minimum big volume (the big volume is inthis case 

understood as a value of the property exceeding five hundred times the minimum wage 

assessment defined by the legislature of the Russian Federation at the time of criminal offence 

commission).   
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3.5 LEGISLATION IN AUSTRIA  

 The criminal offence of breaching an obligation in another person´s asset management 

is specified according to the type object into the sixth section among the cirminal offences 

against another person´s property in the Austrian Criminal Code57. It is stipulated in § 153 

StGB under the title of Untreue, that can be freely translated as breaching of trust.58 It may 

appear at first sight that § 153 StGB has nothing in common with the criminal offence of 

breaching an obligation of another person´s asset management, since the title does not entirely 

refer to this.  However, it is only the first erroneous impression, because the merit of the 

relevant paragraph will set us right. The stipulation of § 153 StGB consists of three 

provisions. The first section defines the essential merit, the econd section defines 

authorisation misuse, and the third section contains qualified merit. The respective provisions 

are of the following wordings:  

(1) A person who deliberately abuses his/her authorization to dispose of another 

person´s property or to commit another person, and thus damaging another person´s 

property, shall be sentenced to prison for the term of six months or shall imposed penalty up 

to 360 of daily wages.59 

(2) The authorization shall be breached by a person who deliberately breaches the 

rules on authorized person´s property protection.  

(3) A person who causes damage exceeding 5 000 eur shall be sentenced to prison fot 

the term of three years, and a person who causes damage exceeding 300 000 eur shall be 

sentenced to prison for the term of one to ten years. 

 The Austrian Criminal Code is divided only into particular sections, but in compliance 

with the Slovak legislation, the criminal offence of breaching an obligation for another 

person´s asset management belongs to the group of criminal offences against property, as 

well. Therefore, the object includes protected property rights. The subject of offence is 

another person´s property. The objective principle stems from an abuse of authorization to 

dispose of another person´s property or to commit other persons, and thus causing damage to 

another person´s property.  When comparing the two legislations we can notice that § 153 

StGB includes the notion of authorization, and § 237 CC includes the notion of obligation. 

Despite this fact, the objective principle is basically very similar with § 237 (1) CC. There is 

the only essential difference and thus in the fact that contrary to § 237 (1) CC the damage is 

not specified in § 153 StGB since there is stated that „...causes damage to another person´s 

property...“. This formulation may mean that in order to fulfil the merit in this view i tis 

sufficient to cause any type of damage. The damage is specified in the qualified merit and 

consists only of this qualification feature contrary to the Slovak Criminal Code which, besides 

particular types of damage, includes also specified qualification notions (a specific motif, 

more serious form of act and dangerous grouping). The subject of this cirminal offence can 

only be an offender with an authorization to dispose of another person´s property ar to 

commit another person, and based on this fact we can define him/her as a special subject. The 

subjective principle is included in § 153 (1) StGB and expressed by expresis verbis as 

a deliberate form of fault. Pursuant to § 237 (1) CC, it is necessary to derive the deliberate 

form of fault from § 17 CC: „The criminality of an act committed by a natural person can be 

                                                           
57 StGB = Strafgesetzbuch (Criminal Code). Available at: https://www.jusline.at/gesetz/stgb, 07. 11. 2019. 
58 BELEŠ, A. Komparácia právnych úprav insolvenčných trestných činov na Slovensku a v Rakúsku. In: Acta 

Facultatis Iuridicae Universitatis Comenianae. Bratislava: Univerzita Komenského, Právnická fakulta. 2017, p. 

8.  
59 The daily wage amounts to minimum of 4 eur and maximum of 5 000 eur. BELEŠ, A. Komparácia právnych 

úprav insolvenčných trestných činov na Slovensku a v Rakúsku. In: Acta Facultatis Iuridicae Universitatis 

Comenianae. Bratislava: Univerzita Komenského, Právnická fakulta. 2017, p. 9.   
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considered upon a deliberate act, unless this act expressly states that fault caused by 

negligence is sufficient.“ 

 The Slovak Criminal Code also includes § 238 in relation to the criminal offence of 

breaching an obligation in another person´s asset management, based on which an offender 

may commit this crime by negligence. The Austrian Criminal Code does not specify such 

a provision.   

 

3.6 LEGISLATION IN GERMANY 

 The German Criminal Code60  is divided into particular sections as is the case of the 

Austrian Criminal Code. The criminal offence of breaching an obligation of another person´s 

asset management is included in the German Criminal Code according to the specific object 

into the twenty-second section titled Fraud and breaching of obligation of another person´s 

asset management.  The discussed criminal offence can also be found in this act as Untreue, 

as referred to the Austrian Criminal Code. Its provision is included particularly in § 266 

StGB, and consists of only two paragraphs. The first paragraph consists of the merit, and the 

second paragraph refers to other provisions in the German Criminal Code. These provisions 

are presented in the following wordings:  

 (1) A person who breaches an authorization defined in an act, official decision or deed 

to dispose of another person´s property or to commit another person, or breaches an 

obligation defined in an act, official decision or deed to administer property interests of 

another person and thus causing damage, he/she shall be sentenced to prison for the term of 

five years or shall be imposed a financial penalty.  

 (2) The provisions § 243 (2) and § 247, 248a, 263 (3) shall be applied appropriately.       

The object of protection is represented by property rights and the subject of offence is 

represented by another person´s property. The objective principle stems in the breach of 

authorization to dispose of another person´s property or to commit other persons, or in the 

breach of an obligation to administer property interests and thus causing damage to another 

person´s property. Within the objective principle, the merit of the criminal offence of 

breaching an obligation of another person´s asset management pursuant to § 266 StGB 

alternatively mentions not only the abuse of authorization, but also the breach of obligation. 

As for the issue of damage, this is not specified, since in § 266 StGB there is only a statement 

that „...causes damage to another person...“. This is similar to the Austrian Criminal Code. 

The Slovak Criminal Code requires causing minor damage in case of deliberate action 

pursuant to § 237 (1) with the sum exceeding 266 Eur. The subject of this criminal offence 

can be only an offender with an authorization to dispose of another person´s property, to 

commit another person or to administer property interests of another person. Based on this, 

we can refer to him/her as a specific subject. The subjective principle is not explicitly 

expressed, but the character of the merit shows it is a deliberate form of offence. The 

negligent form of offence is missing in case of this criminal offence in contrast to the Slovak 

legislation.  

 The provision § 266 (2) StGB refers to § 243 (2), § 247, § 248a and § 263 (3) StGB. It 

means that § 266 (2) StGB relates to the cases of a mater which is specifically secured by lock 

or other protection mechanism against misappropriation (§ 243 (2) StGB). This provision 

defines the sentencing rate of imprisonment of three months up to ten years which is a very 

broad scale. The nature of § 247 StGB lies on the fact that of the criminal offence is 

committed to a close contact person, the offender will be prosecuted only on this person´s 

proposal. The provision § 248a  StGB states that if the damage is minor, the prosecution will 

also be initiated only upon a proposal, excluding a case if there is any sepcific public interest 

                                                           
60 StGB = Strafgesetzbuch (Criminal Code). Available at: http://www.stgb.de/gesetzestexte.html, 07. 11.  2019. 
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for offender´s prosecution, and then, the principle of ex offo applies. Finally, § 263 (3) StGB 

relates to the action in which the offender causes economic need of another person. This 

provision also includes a broad scale of imprisonment sentencing rate ranging from six 

months to ten years.  

 

3.7 LEGISLATION IN SWITZERLAND 

The Swiss Criminal Code61 is also divided into particular sections. The criminal 

aoofence of breaching an obligation of another person´s asset management is anchored in the 

Swiss Criminal Code under the title of Ungetreue Geschäftsbesorgung. According to the type 

object, it is included into second section among criminal ffences against property. The 

provisions of this criminal offence are defined in Art. 158 StGB, while they consist of three 

paragraphs with the wordings as follows:  

 (1) The person whois based on the act, official decision or deed authorized to 

administer property of another person, or to supervise the property administration, and by 

breaching his/her obligations he/she causes or allows another person to be injured in his/her 

property, such a person shall be punished by imprisonment with the term of three years or 

shall be imposed a financial penalty.  

 The same kind of punishment applies to a managing director acting the same way 

without any authorization.  

 If the offender acts with an intention of enrichment of himself/herself or another 

person unlawfully, he/she shall be senetenced to prison for the term of one to five years.  

 (2) If a person who intends to enrich himself/herself or another person unlawfully 

abuses the authorization pursuant to an act, offciial decision or deed of representation of 

another person, and thus causes damage to the represented person, he/she shall be sentenced 

to prison for the term of five years or shall be imposed a financial penalty.  

 (3) In case of committing criminal offence to a near contact person, the prosecution 

shal be initiated upon this person´s proposal.  

 The object of protection is represented by property rights and the subject of offence is 

represented by another person´s property. A part of the objective principle is not only the 

breach of obligation of another person´s asset management or supervision, but also unlawful 

enrichment of himself/herself or another person, and that is typical for the criminal offence of 

misappropriation defined in Art. 138 StGB62 of the Swiss Criminal. In this case, it is not 

entirely clear what is the distinctive criterion between these two criminal offences. The 

amount of the damage is not specified. As in the other cases, there is a special subject. From 

the view of the subjective principle, this is classified as a deliberate criminal offence. In 

some cases the form of liability is even formulated as „in deliberation of“. Besides the 

intention, there is also a motive of the criminal offence completion even in the case if there is 

no intended result. It is sufficient to prove the original intention.      

                                                           
61 StGB = Strafgesetzbuch (Criminal Code). Available at: 

 https://www.admin.ch/opc/de/classified-compilation/19370083/index.html, 25.11.2019. 
62 A person who appropriates another person´s tangible property which has been entrusted to him/her, with the 

aim to enrich himself/herslef or another person, a person who uses for himself/herself or for another person the 

entrusted proeprty values unlawfully, shall be punished by the sentence of imprisonment for the term of up to 

five years, or shall be imposed of financial penalty (Art. 138 (1) StGB).  
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4 PROFESSIONAL CARE AND BUSINESS RISK IN RELATION TO THE 

BREACH OF TRUST BY MALADMINISTRATION OF ESTATES BY 

ANOTHER 

 

4.1 CHARACTERISTICS OF THE NOTION OF OBLIGATION IN RELATION 

TO ADMINISTRATION OF ESTATES BY ANOTHER, AND CORRELATION 

WITH THE OBLIGATION OF PROFESSIONAL CARE ACTIONS  

One of the features of this criminal offence merit is the fact of breach of an obligation 

to keep in custody or to administer another person´s property, and thus by acts (or 

ommissions) contrary to the particular content of generally binding provisions, valid court 

decision or a contract committing an offender to the type and extent of certain indispensable 

activities. According to particular provisions, these acts can stand for inconsistent application 

of sanctions against a party in contract, non-enforcement of their contractual obligations, 

conclusion of inconvenient contracts to the administered property damage, indebtedness of 

the property, management leading from original high profit to weak financial situation etc.63 

Within the decision making practice of the courts and in relation to the findings on the 

breach of obligation of professional care actions, the Supreme Court of the Slovak Republic 

found out differences in interpretation in the valid decisions of the Senates of the Criminal 

College of the Supreme Court, and it was necessary to resolve the issue within the 

interpretation whether, when breaching an obligation of an asset administrator in the course of 

professional care performance, it is possible to commit criminal offence of breaching the 

obligation of another person´s asset management pursuant to § 237 or § 238 of the Criminal 

Code. 

There were findings on interpretation differences in the valid decisions of the Criminal 

College Senates of the Supreme Court as presented below. The issue that was necessary to 

resolve in the interpretation was specified as follows:  

In case of breaching the obligation of a property administrator, is it possible to proceed 

in the Professional care performance pursuant to the Act on Bankruptcy and Arrangements as 

amended and to commit criminal offence of breaching the obligation of another person´s asset 

management pursuant to § 237 or § 238 of the Criminal Code? 

When considering the respective issue, the Criminal College Assembly proceeded in 

the way that they compared two similar situations for breaching of professional care 

performance which were decided upon and assessed by the courts differently. The first 

assessed situation was a fault stemming from the fact that the administrator of the bankruptcy 

assets of a trade company bankrupt assigned to the function by the decision of the Regional 

Court in Banská Bystrica, contrary to the provisions of the Act on Bankruptcy and 

Arrangements, and also contrary to its purpose without agreement of the Court of Bankruptcy 

and the Creditors´ Committee unlawfully invested in thirteen closed acceptance trades 

financial means through purchase and sale of bills acquired from encashment of the merit and 

other activities of the administrator which should have served for pro rata satisfaction of the 

bankrupt´s creditors.   

These operations ensured profit but based on confirmation on closed trade, she 

consequently re-purchased a new bill of the issuer. Thereon, in the payment term of this bill 

based on confirmation on closed trade she re-purchased the bill of the issuer with the purpose 

of sending only revenues onto the bankrupt´s account by the purchaser, so that the remaining 

part would be used „without capital movement“ for reimbursement of the new bill. At the 

same time, on the same day and upon further confirmation on closed trade, the administrator 

                                                           
63 ŠANTA, J. In Komentár k ustanoveniu § 237 Trestného zákona, available online at 

https://www.epi.sk/komentovane-ustanovenie/Komentar-k-p-237-zakona-300-2005-Z-z.htm 

https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205-3205206&f=2
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purchased a new bill of the same issuer and used the sum of the previous acceptance trade 

(withou capital movement) while being still placed in the issuer´s account to reimburse the 

bill, however, in the payment period of this bill with modified sum, the issuer did not re-

purchased it, the financial means were not brought back to the account of the bankrupt, and 

thus due to alleged insolvencyof the issuer whose acts caused damage to the bankrupt „in 

bankruptcy“ in the amount of 1.327.756,75,- Eur. In the course of assessment of this first 

case, the Supreme Court stated that the alleged lawlessness pursuant to Act on Bankruptcy 

and Arrangements assumes an obligation of an administrator to perform the professional care 

function. The hypothesis of this law is general and abstract at the same time, and its 

specification in its content is possible to be done only through special and explicitly existing 

legal obligation (the objective principle of the merit of § 237 of the Criminal Code  ...shall 

breach the stipulated obligation by generally binding provision...). According to the Supreme 

Court, such a case must include an obligation concretely existing in a special legal act on 

bankruptcy and arrangements which must be explicitly in the form of a normative order or 

prohibition for the purposes of criminal liability. In this regard, the act generally consists of 

the parts titled normative modalities64, being in the form of an order or prohibition, and these 

must be expressed explicitly. Hence, in the first assessed case the court stated that the court of 

lower instance derived lawlessness as an objective principle feature from the feature of 

professional care in connection with the purpose of bankruptcy. According to the Supreme 

Court, professional care is defined by law as an obligation of geenral and abstract character, 

and its fulfillment must be derived in the breach of explicitly existing order or prohibition if 

being covered by a special law on bankruptcy and arrangements while in the relevant time, 

the law did not include such an order or prohibition. At the same time, the Supreme Court 

relied on the fact that the substantive criminal law applies absolute prohibition of law shaping 

(an extensive interpretation) and thus, according to the view of one of the Senates of the 

Supreme Court, the professional care non-performance itself did not apply possibility of 

criminal prosecution due to this fact and the reason is that the breach of an obligation of 

professional care performance did not stand for any concrete breach of an order or prohibition 

defined by law, as stated by the Senate of the Supreme Court.  

Consequently, the Supreme Court assessed another similar merit situation which was 

concluded differently from the legal point of view. The second assessed merit was the 

performance of an administrator in bankruptcy who used risky trade from a crown account of 

a bankrupt „in bankruptcy“ and transferred  the sum of 10 million Sk onto an account of 

another company due to purchase of units while such financial means acquired from this 

company  were not withdrawn and used for recovering debts for the creditors. Consequently, 

he remitted the sum of 9 million Sk in USD from the crown account of the bankrupt „in 

bankruptcy“ with realizing transactions based on orders on financial risky foreign payment in 

the amount of 364.500,- USD, while the purpose of payment in the payment order was 

defined as short-term foreign securities, the same company transferred foreign payment in the 

amount of 303.954,23 USD onto the same account. Consequently, he issued an order for 

outward foreign payment in the amount of 251.000,-USD from that account, while the 

purpose of payment in the payment order was defined as short-term foreign securities 

resulting in the situation that the bankrupt´s account was credited with foreign payment in the 

amount of 242.465.33 USD. As the result of these operations, he paid back the sum of 

6.144.976,10 Sk onto the bankrupt´s account out of the invested sum 9 million Sk with the 

loss for the bankrupt „in bankruptcy“ in the amount of 2.855.023,90 Sk (94.769,43 Eur) due 

to speculative conduct which arose from the difference of unpaid sum to the creditors in the 

amount of 9.984.017,10 Sk and the paid sum to the creditors in the amount of 5.777.817,94 

                                                           
64 KNAPP,V.: Teória práva, C.H. Beck, Praha, 1995, p.154 
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Sk reimbursed by the administrator in bankruptcy. Such a conduct which is in contrast to 

professional care resulted in sentence of imprisonment for the term of 5 (five) years 

unconditionally. The Supreme Court confirmed that the merit sentence as stated contains all 

legal features of criminal offences upon which the accused person was lawfully found guilty 

and his conduct was rightfully legally considered in compliance with the relevant substantive 

law provisions. 

In order to unify the jurisdiction of the Supreme Court of the Slovak Republic the 

Criminal College Assembly of the Supreme Court issued a standpoint 12 related to unification 

of the interpretation and application of the provisions § 237 and 238 of the Criminal Code in 

relation to the obligations of a bankruptcy administrator in bankruptcy proceedings. However, 

it is necessary to mention that in frame of such performed unification, the scrutinizing of the 

contested decisions from the view of consideration of rightfullness of evidence assessment 

was not included and in this context from the view of application of particular legal features 

of criminal offence onto concrete findings. The standpoint expresses response to the 

essentially raised legal (interpretation) question the way how it was formulated for the 

purpose of acceptance of the standpoint, and thus whether, in case of breaching an obligation 

of bankruptcy administrator,  there is a possibility to proceed with professional care in the 

course of the function performance pursuant to the act on bankruptcy and arrangements and to 

commit criminal offence of breaching an obligation of enother person´s asset management 

according to  § 237 or § 238 of the Criminal Code. 

The first decision considering the first analyzed situation responded to this question in 

primarily and principally negative manner as expressed in the reasoning part. Finally, the 

Supreme Court hence concluded that the criminality of the respective offence cannot be based 

on the breach of obligation of the merit administrator to proceed with professional care 

without defining further specific „performance“ obligation for the situation related to the act. 

The mentioned conclusion is incorrect in its legal thrust (as already stated, this does not refer 

to consideration of the administrator´s performance act in concreto from the view of   

assessment of profesionality of his proceeding or his fault in causing the consequence not 

being a subject of unification). When defining a law-complying solution, legal sentences 

conceived in a broader way so that they have independent informative capability are adopted, 

with a referrence to the both original and amended legal regime of bankruptcy proceedings 

and amended version of an administrator´s function, since the relevant legislation differing 

from the Criminal Code is blanketly incorporated into the provisions § 237 and § 238 of its 

specific section. This is a judiciary solution in the considered relations- in case of the 

respective criminal offences, breach of obligations of another person´s asset management or 

treatment can stem from various other legal circumstances.  

According to the original effective version of the Act on bankruptcy and 

arrangements, there was a rule that an administrator in function is obliged to proceed with 

professional care and is liable for the damage arisen due to the breach of the obligations 

defined by the act or decided by the court. The current version of the Act on bankruptcy and 

arrangements stipulates that administration of the property subject to bankruptcy is performed 

by an administrator with professional care the way so that the property is appropriately 

protected against damage, loss, destruction or any other depreciation and so that the costs on 

its administration are incurred in necessary amount after thorough consideration of their 

purposefulness and economic efficiency. In course of administartion of a property subject to 

bankruptcy, an administrator is not allowed to give preferences to any of the creditors or to 

prefer his/her own interests or interests of other persons to the common interest of all 

creditors.  

The Supreme Court reasoned that the notion of „obliged to provide professional care 

performance“ unambiguously expresses not a possibility, but legal necessity for an 

https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205194-3205204&f=2
https://www.epi.sk/form/goto.ashx?t=27&p=3205205&f=3
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administrator in order to proceed with professional care. Hence, this is not a right but an 

obligation defined by law directly, and thus for the entire scope of the proceeding in such 

a function performance. When talking about professional care necessity, it is defined with 

clear mater logic for the administrator´s function, and is obvious in reaching the purpose of 

bankruptcy proceedings from the view of the rights of the bankrupt´s creditors.65 An institute 

of an administrator with a formalized list of persons authorized for such function performance 

served this purpose pursuant to earlier legislation, and still does. As for the respective 

formulation, it is not an ambiguous expression which would not mean any particular order or 

prohibition. The law orders to proceed in a professional way- carefully, and thus (vice versa) 

it is forbidden to proceed otherwise. The issue of ambiguity must be distinguished from the 

certain degree of general definition of an obligation common in legislation (normative 

arrangements), since it relates to all cases of the same type and indefinite number. Indeed, 

there is a possibility of partial and more detailed arrangement, however, if the law stipulates 

certain obligation in a broader sense, there arises a necessity of interpretation and application 

(subsumption) of the legislation by the respective authority (a court in case of criminal 

matters upon bringing proceedings). The particular court must conclude whether the evidence 

of the findings stand for the breach of legal obligation (to proceed with professional care), or 

not. Hence, there is not a necessity to modify any particular partial proceeding in a certain 

activity- as regards (in this case) management of financial means which are (or became by 

monetization of assets different from financial means) a part of the bankruptcy merrit. An 

obligation to provide professional care must be legally considered upon the respective merit 

basis (when considering the original legal regime, the current provisions are more detailed). 

In order to clarify the status (criterion) which is important for considering of the qualification 

moment (legal issue) of keeping administrator´s professional care (a feature of the objective 

principle of the criminal offence merit), some of the procedures in bringing evidence defined 

in the third section of the title six of the first part of the Criminal Code (professional 

acknowledgement, an expert report, a professional consultant) can be used in the criminal 

proceedings. It is necessary to highlight that such a procedure relates to an investigation of the 

criterion, not to the consideration of legal issues (including the subjective aspect of the 

accused person´s performance). Such a legal definition of the obligations of an entity in the 

management of another person´s (not own) asset is not unique in the Slovak Republic 

legislation, indeed quite the opposite.66 In view of the above mentioned facts, the Supreme 

Court of the Slovak Republic concluded this situation by the following legal sentences:  

„Legal obligation is defined by an order to proceed in a certain way (to act or to 

refrain from acting) which at the same time means a prohibition to proceed otherwise 

(contrary to the law stipulating possibility, not obligation). Obligation can be specified in 

narower or broader sense, however, with a necessary certainty- the law usually specifies an 

obligation in broader sense, since it relates to all cases of the same nature and indefinite 

number. The obligation of an administrator to manage another person´s property in 

bankruptcy proceedings relevant to § 237 (1) and § 238 of the Criminal Code (a property 

being a subject of bankruptcy) arises already from the authorization of an administrator into 

                                                           
65 More information in: BURDA, E.: Trestnosť činov smerujúcich k čo i len čiastočnému zmareniu uspokojenia 

veriteľa In Právna ochrana veriteľov. Bratislava : Univerzita Komenského, Právnická fakulta, 2017. p. 86-93 
66 E.g. assets of a trade company- a limited company is administered by a statutory authority. A managing 

director (managing directors). Pursuant to § 135a (1) of the Commercial Code these are also obliged to perform 

their activities with professional care and in compliance with the intersts of the company and all its associates 

(other parts of this obligation are specified only in a demostrative way in the relevant provision). It also relates to 

the limitation of a managing director´s liability for damage caused to the company pursuant to §135a (3) of the 

lattest provision which is bound to the demonstration of his/her professional capability and good faith. There is 

a similar situation in case of statutory authorities of other types of trade companies with status terms stipulated in 

the Commercial Code.  
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the function. According to the character of this obligation, this must be honest, responsible 

and conscientious administration with an expressed legal instantation of the professional care 

procedure- § 3 (1, 2) of Act No.  8/2005 Coll. on Administrators as amended, § 8 (2) of Act 

No. 328/1991 Coll. on Bankruptcy and Arrangements as amended (effective as of 31 

December 2005), § 86 (1) (and other provisions) of Act No. 7/2005 Coll. on Bankruptcy and 

Arrangements as amended (effective as of 1 January 2006), while the professional care 

procedure is legally defined in § 7 of the lattest mentioned act. By breaching an obligation of 

professional care function performance an administrator can commit a criminal offence of 

breaching an obligation of another person´s assets management pursuant to § 237 or § 238 of 

the Criminal Code. However, other legal features of such a criminal act need to be fulfilled as 

well, i.e. an intention of an administrator to cause damage by means of his performance, as for 

the subjective principle (§ 237 of the Criminal Code), or negligence in relation to the same 

particular circumstance (§ 238 of the Criminal Code).“ 

When looking closer at the issue, a typical example of an intentional breach of an 

administrator´s obligation of company assets management (connected with criminal liability 

pursuant to § 237 of the Criminal Code) is a sale of its assets „below cost“, i.e. for 

inappropriately low countervalue. The Commercial Code does not contain any concrete 

obligation to sell assets this way, however, the role of interpretation and application of the 

Criminal Code in the particular case is to use a legal notion of the breach of „professional 

care“ administrator´s performance for the relevant circumstance (and in compliance with the 

company´s interests). This notion, as a part of another act incoporated into the Criminal Code, 

is incorporated by a blanket referrence in the provision of § 237 (1) of the Criminal Code 

(legally stipulated obligation of another person´s assets management). A similar situation is in 

the case of assessment of a bankruptcy proceedings administrator´s performance when i tis 

necessary to assess whether the particular disposition with the property refers to the 

profesiśional care performance or not, and thus whether the boligation of another person´s 

assets management has been breached pursuant to § 237 of the Criminal Code or § 238 of the 

Criminal Code. At the same time, it is also important to legally assess and cathegorize the 

subjective principle of the criminal offence (a respective form or fault absence by contrast).  It 

means the fulfillment of the related legal feature, which subjectively means an intention of an 

administrator to cause damage or negligence with his/her performance and in relation to the 

same circumstance. There is even more significant situation of an intentional performance of 

an administrator in case of which it subjectively must be a „fraudulent“ element in such 

a performance.67 

 

4.2 LEGAL ASSESSMENT OF MERIT FACTORS IN RELATION TO THE 

PROVISIONS OF § 238 AND § 239 OF THE CRIMINAL CODE 

In relation to the accepted criminal records, the criminal law enforcement authorities  

often encounter with a description of the merit status which is necessary to be thoroughly 

analysed and consequently subsume under a particular criminal offence merit (if all merit 

features of such criminal offence were fulfilled). These circumstances were discussed in the 

judge Šamko´s expert article.68 

Šamko states that in case of an analysis of such criminal offences and their further 

legal assessment it is first necessary to clarify basic merit factors on property dispositions 

included in criminal reports. The knowledge of these basic merit factors can be helpful for 

                                                           
67 For more detailed information see the Statement of the Criminal College Assembly of the Supreme Court of 

the Slovak Republic, Az. Tpj 28/2017, Decision No. R 51/2017 as of 25.9.2017 listed in the Collection of 

Statements and Decisions of the Supreme Court of the Slovak Republic No. 6/2017 
68 More detailed information available in ŠAMKO, P.: Niekoľko poznámok k trestnoprávnej problematike 

majetku právnických osôb, Justičná revue, 63, 2011, č.11, p. 1483-1496 
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understanding the issue of the sale of assets of legal persons and eventually for giving an 

answer to the question whether the reported merit factors can or cannot be related to subjektu 

„z the cirminal issues. We agree with the statement that the basic merti factors cover the 

questions of (i) who sold the property on behalf of the legal person owning the property, (ii) 

whether the property disposition caused damage to the legal person, (iii) whether it was or 

was not covered with acceptable risk in the sphere of commerce, (iv) whether an agreement of 

an authorized interior of a legal person was necessary to be acquired for the sale of the 

property, (v) whether the law was not breached in the course of the property sale and (vi) 

whether it is significant for eventual criminal assessment of the act. The answers to these 

essential merit questions will help to exclude some of the legal qualifications of the criminal 

pffence merits, or even the criminal law as a whole, and thus quite promptly. We agree with 

the statement that since there is a number of reported property dispositions and legal 

qualifications usually covered in criminal records, it is convenient to limit the procedure only 

to scrutinizing of those merit factors and legal qualifications which can be practically 

considered. It is necessary to proceed with the method of exclusion, and to strictly eliminate 

those legal qualifications that cannot be considered due to acquaintance of the determined 

essential merti factors of the assessed cases69. 

We cannot disagree with the statement that the sale of property „below cost“ does not 

necessarily mean committing criminal offence. In case of sale of any property, it is necessary 

to be aware that the price is always derived from offer and demand and these do not have any 

constant value (form) and they are modified regularly. Morevoer, the price also depends on 

other circumstances, e.g. the price of the real estate and its locality, and on the fact whether 

the seller needs financial means immediately etc.70 An essential part for the proceddings of 

legal and also factual bodies of a legal person whose performance is atributed to the legal 

                                                           
69 According to JUDr. Šramko, the court practice states that the claims on non-advantegeous sale of the legal 

person´s property were often classified as criminal offences of fraud. In this regard, it is necesary to repeat the 

fact that if the property of a legal person is being sold by a statutory body of this person, it is clear that this does 

not refer to a criminal offence of fraud pursuant to § 221 of the Criminal Code in relation to the legal person, 

since noone is misled in the course of property sale. The statutory body is authorized to sell legal person´s 

property (or as said otherwise, a legal person sells property in his/her ownership through the statutory body), 

while he/she does not need any another person´s consent. If the statutory body of the legal person treats the legal 

person´s property the way he/she appropriates the financial means of the legal person (i.e. uses them for his/her 

own private purposes or for financing his/her own business activities), or concludes non-advantageous contracts 

with third persons at the expense of the legal person he/she acts on behalf of, and thus conveys tangible or 

intangible property  of the company to other entities, or unreasonably takes over commitments of another entity 

onto the company, and thus increases company liabilities, it never can be considered as a criminal offence of 

fraud pursuant to  § 221 of the Criminal Code, because the legal person (i.e. the statutory body on its behalf) did 

not make property disposals in error. The statutory body itself, as the person authorized to act on behalf of the 

legal person and to perform property dispositions on its behalf, should have caused damage to the legal person 

with its unlawful conduct, i.e. they knew (recognized) all decisive merit factors and in such case, the conduct in 

error is excluded. Therefore, we can make a summary that if a statutory body stands for an offender, they cannot 

concurrently be the person in error. The commitment of criminal offence of fraud pursuant to  § 221 of the 

Criminal Code from the side of the statutory body is therefore not considered in these cases. Although these facts 

are recognized sufficiently, the practice continues to use the legal qualification of criminal offence of fraud 

pursuant to § 221 of the Criminal Code for almost all seemingly or reasonably suspicious conveyances of the 

legal person´s property made by the statutory body, or another person authorized to act on behalf of the legal 

person.   
70 Therefore, e.g. if a seller sells real estate for a certain sum of money which is usual for comparable real estates 

(i.e. the price is in certain price limits of comparable real estate sale), this will not be considered to be a criminal 

offence even in the case if there is a consequent finding that there was also another entity able to pay a bigger 

sum. This fact arises from the fact that even the statutory body cannot be required to foresee all aspects. i.e. the 

price offers of unlimited number of entities, since there is always someone who would eventually offer a bigger 

sum. Hence, upon the circumstances of the case, the seller may prefer lower sum to be paid immediately 

compared to a bigger sum to be paid in instalments in the course of several years.  
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person itself is the fact that it has to be represented by a proceeding performed with 

professional care, however, there is also certain tolerable risk included in such proceedings 

since this is a business environment domain. It is obvious that certain risk, mainly in 

commercial area, is necessary to be admitted and tolerated, and thus it is necessary to admit 

and tolerate even eventual damage (caused by the state conducting criminal policy) that may 

arise from risk operations, or they arise and affect a legal person not only performing his/her 

activities in the busimess sphere, but also in the course of realization of property transfers 

from the side of the state, municipality or a common natural person with no business purpose. 

Despite the fact the Criminal Code does not pronouncedly specify tolerable risk in the 

economic or asset (commercial) areas as a specific circumstance excluding unlawfulness of 

the act, it does not mean that the Criminal Code does not take any account to the tolerable risk 

performance, since the substantive criminal law also includes the rules of ultima ratio71, and 

the rule of subsidiarity of the criminal repression excluding criminal sanction in the cases 

where there is damage to the property of a legal person, however, after the proceedings 

covered by the tolerable risk in the commercial area.72 

 

4.3 PROFESSIONAL CARE IN THE CONTEXT OF POSSIBLE BREACH OF 

TRUST IN MALADMINISTRATION OF ESTATES BY ANOTHER  

As already mentioned, in relation to the potential statement of breaching of 

professional care and the consequent deduction of criminal liability for the criminal offence of 

breaching of oblogation in another person´s asset management, it is necessary to analyze the 

notion and content of the professional care concept broadly applicable within the private law, 

and thus mainly in the connection to a limited company managing director (or a joint stock 

company Board member).73 The personality of a managing director is usually referred to as „a 

neuralgic point“ of the entire construction in both academic and practical discussions, because 

the personality of a managing director is according to the legislature a subject to the most 

strict liabilty law74 and the performance of his/her specific liabilities. The legislature itself is 

aware of the importance of this personality, and therefore subjects a managing director with 

an obligation to perform activities with professional care, in compliance with the interest of 

the company while using the biggest possible information basis and this fact causes a situation 

where the managing director, contrary to the associates, does not benefit from the advantage 

of limited guarantee for the company´s obligations, but is responsible for the damage caused 

to the limited company out of his/her own assets. Within the performance of the commission 

authorization, the managing director is obliged to act with professional care duly connected 

with certain level of education and knowledge performance, i.e. from our point of view, i tis 

the ineterest of the managing director to continue in education improvements and gaining 

information from the respective business circles. The form of managing director´s 

performance is lawfully specified generally and positively, expressed in the form of an order 

to perform the conduct with certain level of care. The standard of scuh care consists of two 

                                                           
71 See in more detail: MEZEI, M.: Princíp ultima ratio a trestná zodpovednosť právnických osôb In  Trestné 

právo ako ultima ratio - hmotnoprávne a procesnoprávne aspekty. - Bratislava : Univerzita Komenského, 

Právnická fakulta, 2016. p. 173-177 
72 See in more detail ŠAMKO, P.: Niekoľko poznámok k trestnoprávnej problematike majetku právnických 

osôb, Justičná revue, 63, 2011, č.11, p. 1483-1496 
73 See in more detail: MAMOJKA, M.: Legislation governing the limited liability company in the Slovak 

Republic - current legal complexities with a focus on pertinent case law, Cracow : European association for 

security, 2017, 133 pp. 
74 LUKÁČKA,P.: Kategória zodpovednosti a zodpovedné podnikanie v právnom prostredí Slovenskej republiky 

v kontexte výkonu funkcie štatutárneho orgánu spoločnosti s ručením obmedzeným. Bratislava : Wolters Kluwer 

SR , 2019, 116 pp. 
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parts with one of them representing an obligation to act with professional care, and the second 

one an obligation of loyalty towards the company and all its associates.  

From the view of general characteristics of the notion of professional care of 

a managing director of a limited company we can state that this notion is undefined as well as 

the notion of honest trade or good manners. We agree with Vítek75 that such rules let us say 

intentionally defined by the legislature put increased entitlements onto the judges, but at the 

same time, they provide them with bigger opportunity to make decisions upon particular 

circumstances of the case, and yet consider its current understanding in the particular 

situation.76 The basic general feature of the professional care under the Slovak law is the fact 

that a managing director of a limited company has been ordered in broad terms by law that 

he/she will perform his/her role with professional care, thus the law defines the basic scale of 

care necessary to followed by the statutory authority or its member in the course of fulfilment 

of obligations upon the law, social agreement and statutes. As per our view, this is a creation 

of legal obligation.  

In relation to the facts mentioned above, we would like to pay attention, according to 

our view, to more precise and more appropriate legal rules on the liability of a managing 

director of a limited company. The Czech Commercial Code provides the members of 

statutory bodies with an obligation to perform their function with „the care of a proper 

manager“. In other words, a managing director will represent the interest of the company with 

a carep which would be applied by „a careful manager“ acting for his/her own purposes. The 

Reasoning Report to the amended Czech Commercial Code77 adds that the scope of care will 

be appopriate, i.e. the care that can be described as proper, careful and preferring needs and 

interests of the company. The requirement of such care level does not call for professional 

qualification for fulfillment of managing director´s obligations, however, includes his/her care 

about the best possible company issues resolution. It therefore assumes that the managing 

director taking care of the company issues is able to recognize necessary professional aid of 

a specially qualified entity, and in case of need, he/she is able to ensure such aid for the 

company.78 

The difference between the terms of „professional care“ and „care of a proper 

manager“ is illustrated in the Decision of the Supreme Court of the Czech Republic Az. 5 Tdo 

875/2009, which dealt with the term of the „care of a proper manager“ in the course of 

considering performance of a managing director within the proceedings of a limited company. 

The Supreme Court of the CR decided upon the fact that the term of „care of a proper 

manager“ must be understood the way a proper manager performs legal acts related to a trade 

company in a responsible and honest way and treats the company´s property equally to the 

treatment of a managing director´s own property. Such care therefore undoubtedly covers care 

of business property of a company with the purpose not only to restrain any damage on the 

property caused by its reduction or depreciation, but also to ensure property valorization and 

                                                           
75 VÍTEK, J.: Odpovědnost statutárních orgánů obchodních společností. Praha: Wolters Kluwer ČR, 2012. p.137, 

ISBN 978-80-7357-862-6 
76 The rules containing these terms are referred to as „open“ or „unclosed“ in the professional literature. In this 

context, there are requirements on legal theory and practice to specify what elements or factors create the content 

of the legal term of „professional care“.  
77 Reasoning Report to the draft o an act amending the Commercial Code as of 22 December 1999, to the point 

70 (§ 79a), (PSP Tisk 476/0), ASPI, ev.č. LIT13617CZ. 
78 Resolution of the Supreme Court of the CR, Az. 5 Tdo 1224/2006 states that the conduct of a statutory body 

member with the „care of a proper manager“ does not assume him to be disposed of all professional knowledge 

related to the respective function in the statutory body. It is sufficient for the statutory body member to dispose 

of basic knowledge enabling him/her to recognize potential threat and to hinder its effect on the administered 

property of the company. Moreover, the „care of a proper manager“ also includes an obligation of a statutory 

body member to recognize necessary professional assistance of a specially qualified entity and to ensure asuch 

an assistance.  
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multiplication to the maximum possible extent achievable under the current conditions of the 

company. However, the performance of a managing director´s function of a limited company 

with the „care of a proper manager“ does not assume him/her to dispose of all professional 

knowledge related to this function in the statutory body, but its proper performance can be 

ensured by essential knowledge enabling recognition of threatening damage and to prevent its 

effect on the administered property. Besides others, the „care of a proper manager“ includes 

an obligation of a statutory body member to find out the need of professional aid of 

a specially qualified entity, and conseguently to find and ensure such aid.79 

Within the science of law and in relation to accountability against managing directors 

of limited companies for their acts or ommissions with professional care, 2 methods of 

a managing director´s performance consideration have been developed, and thus an objective 

approach and a subjective approach. Right at the beginning, we mention a generally 

formulated requirement of profesor Eliáš, who states80, that in case of consideration of the 

trade companies´ representatives it is not possible to omit their subjective relations, even if 

such a managing director´s damage liability of an objective nature pursuant to the provisions 

of the Commercial Code, indeed with a possibility of liberation, however, only under the 

condition that the managing director demonstrates existence of circumstances excluding 

liability pursuant to the provision § 374 of the Commercial Code.81  

Eliáš predicates on an allegation according to which the natural persons are practically 

subjects of application of a different aspect compared to the legal persons, and thus with the 

referrence to the institute of fault in the course of consideration of liability caused by natural 

persons. If we want to „attribute“ the fault to a legal person, we have to search for a natural 

person acting on behalf of this legal person. Nevertheless, according to Eliáš, this is only 

deduction of the conclusion out of the subjectively constituted criterion of a foreseeable and 

unforeseeable barrier preventing the liable person to fulfil his/her obligations as 

a circumstance excluding his/her liability.   

The essence of the objective approach of managing director´s liability consideration is 

based on the comparison of intensity of care provided by the considered statutory body 

member with a criterion of an objectified fictious „proper manager“. The subjective approach 

is more advantageous for the managing bodies of the trade companies, since it enables to 

consider fault and case circumstances in the particular situation. According to Čech82, the 

subjective feature of the method considering liability of a managing director arises from the 

fact that each member of the body is obliged to provide the company with knoweldge, 

abilities and experience of his own disposition. Čech notes that a pure objective approach of 

a managing director´s liability consideration related to the „care of a proper manager“ 

increases the required standard of those managing directors who do not perform their function 

with a proper care, on the other side (however but still in the minority of cases), decreases the 

                                                           
79 MAŠUROVÁ, A.: Zodpovednosť štatutárov, faktických štatutárov a tieňových štatutárov kapitálových 

spoločností voči veriteľom spoločností podľa novej úpravy Obchodného zákonníka a zákona o konkurze 

a reštrukturalizácii In Míľniky práva v stredoeurópskom priestore 2018: zborník z medzinárodnej vedeckej 

konferencie doktorandov a mladých vedeckých pracovníkov. 1. vyd. - Bratislava : Právnická fakulta UK, 2018. - 

p. 169-181 
80 ELIÁŠ,K. K některým otázkám odpovědnosti reprezentantů kapitálových společností. Právník, 1999,č.4, 

p.313. 
81 (1) The circumstance excluding liability covers a barrier arisen independently from the will of the party in 

obligation, and hinders him/her to fulfil his/her obligations, if there is no reasonable assumption that the party in 

obligation would avert or overcome the barrier, and that he/she would foresee the barrier at the time of the 

commitment inception. 

(2) Liability is not excluded by a barrier arisen at the time when the party in obligation was delayed with the 

fulfilment of his/her obligation or arisen due to his/her economic status.  

(3) The effects excluding liability are limited to the period until the barrier related to the effects endures.   
82 ČECH,P. Péče řádneho hospodáře a povinnost loajality. Právní rádce, 2007,č.3, p.4 
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game to the „average“ in those cases in which the subjective approach of consideration would 

be more advantageous, and thus  in relation to the specific nature, abilities or experience of 

the selected managing director. Čech supports his allegations on the concept based on the 

subjective approach to the managing director´s liability consideration by making comparison 

with the foreign legislation. This subjective principle is vital in the Austrian or German 

legislation where the statutory bodies bear liability only for breach of such care used also in 

case of their own issues treatment. From my point of view, the Austrian model brings risk in 

the situation when the function of a managing director is authorized to a person who does not 

put sufficient effort to his own private issues treatment, or is not sufficiently experienced in 

trading. A strict approach against the subjective principle of a managing director´s 

consideration presented by Čech has been addressed by.83 

In the view of Rejlek, the objective model of liability is based on the fact that it creates 

a fictious ideal person whose character and abilities are requested even from the Board 

members and the managing director of a limited company. On the other hand, the subjective 

model then requires each Board member to provide the company with at least the same care 

as used for his/her own issues treatment while taking into account his/her own personal 

knowledge and experience. In his view, the concept of the subjective approach under the 

conditions of the Czech law is against the principle addressing the fact that the Czech 

commercial law does not recognize subjective approach in historical context, and has always 

been based on the objective approach. Consequently, Rejlek refers to Čech and states that the 

subjective approach will bring different rate of managing director´s liability when assigning a 

„careful, experienced and conservative manager“ versus the liability of an „inexperienced, 

slobbery drunkard“. While the rate of liability of the first mentioned person will be very high, 

the other one will practically not be liable for the company care at all. In the view of Rejlek, 

some authors consider this system as advantageous since it highlights freedom of associates.  

The Rejlek´s core criticism of this concept arises from the fact that the advantages of this 

model are far not that clear, mainly due to the rate and opportunities to recognize the persons 

that will be subject to the vote of the limited company associates for the posistion of 

a managing director, since the associates are not legally obliged to treat their assets 

conscientiously, and thus they do not have to recognize the character of the selected managing 

director (his/her short presentation does not usually tells the associates much about his/her 

personality at the general assembly meeting). Regarding potential damage arisen in the course 

of a managing director´s function performance, Rejlek states that contrary to the subjective 

principle, the objective principle of liability includes certain level of guaranteed minimum 

care and maintenance of certain minimum amount of responsibility relations that can become 

significantly reduced in case of the subjective model.84  

Štenglová85 states that the requirement of managing director´s function performance 

with a professional care does not include the necessity to be disposed with needed 

professional knowledge or abilities for the performance of all activities executed by the 

managin director, but it does not mean that if any of the managing directors disposes of 

certain professional knowledge, he/she is not obliged to use them in the course of his/her 

function performance. This view is also supported by the judgement of the Supreme Court of 

                                                           
83 REJLEK,F. Modely odpovědnosti pojeti členů představenstva. Dny práva – 2009- Days of Law. 1.vyd. Brno: 

Masarykova univerzita, 2009. 
84 Consequently, Rejlek gives an example in the well-known claim against the Chairman of the Administration 

Board of Cardiff Insurance Company who was assigned to be only a „figure head“ of the company, i.e. a person 

who lent his name and peer title to the bank. In relation to the fact that he participated at the Administration 

Board meeting only once in life, the proceeding decision stated that he was unguilty for obligatory care neglect, 

and thus due to the subjective reasons.  
85 ŠTENGLOVÁ,I. In DĚDIČ,J., ŠTENGLOVÁ, I., ČECH, P., KŘÍŽ, R. Akciové společnosti. 6., přepracované 

vyd. Praha: C.H. Beck, 2007, p.480 
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the Czech Republic86, in which the Court reasoned that a member of the Board does not have 

to be disposed with all professional knowledge or abilities needed for the performance of all 

activities related to the Board competence, but they can ensure them via third persons. 

However, it is not possible for a Board member to ensure his competent activities by 

concluding a contract with some of the Board members (third persons- experts) different from 

a contract on function performance, based on which these Board members become bound to 

perform the respective activities for the company.87 

In relation to the professional care of a managing director and his/her obligation to 

ensure professional consideration of an expert in case of his/her absenting professional 

knowledge, there arises a question of consideration of a managing director´s liability for 

incorrect professional advice or incorrect professional procedure upon an advice of 

a professional. As an example, there is a situation in which a managing director of a limited 

company being interested in selling real estate in its property addressed a lawyer and 

requested provision of legal services related to real estate conveyancing to the company, since 

he did not dispose of law education. On the basis of the selected lawyer´s fault, some of the 

aspects of this conveyance were incorrectly considered, and as a consequence, the sale 

contract was declared void. This particular case was subject to consideration of the Supreme 

Court of the Czech Republic which expressed an opinion on the managing director´s 

professional care issue („care of a proper manager“) as follows. The Supreme Court stated 

that if a managing director concludes a contract on provision of legal services with a lawyer, 

i.e. with a person professionally capable to consider legal aspects of real estate conveyance, 

while the subject of the contract was identified as a commitment of a lawyer to provide the 

limited company with legal services related to evaluation of public tenders for the sale of an 

agriculture premise, drafting a contract for the sale of the respective real estate and to the 

representation of the company in front of the Land Register Office, he proceeded with 

a professional care in this context (assuming the fact that upon available information, the 

managing director did not have any reasons to doubt about the lawyer´s professional 

capability). Therefore, the consequent obligation of the lawyer was to recognize the fact 

whether the case relates to the provision § 196a of the Czech Commercial Code (an obligation 

to draft an expert report by a professional assigned by a court) the breach of which leads to 

invalidity of a contract on real estate conveyancing.88 There comes a slightly different view of 

Beran89 who states that the above mentioned allegations of the Supreme Court would mean in 

practice that the development of a professional standpoint itself with its content not being 

taken into account means certainty of performance with professional care for the Board 

members (a managing director), or directly a liberation reason. Beran does not agree with 

such conclusions and provides a couple of allegations which cannot remain unnoticed from 

our practical point of view.   

The first of them is the fact mentioned above that the question whether the Board 

proceeded with professional care is not a merit question but a legal question. Another 

argument against identification of professional care with the development of a professional 

standpoint is represented by a real threat of the so-called „expert reports upon order“ when 

a person obliged to act with professional care based on the expert reports developed by his/her 

„acquainted experts“ gets rid of his/her liability for professional care performance. Hence, the 

result of the expert report is specified in advance and its true purpose is not to answer 

                                                           
86 Judgement of the Supreme Court of the CR as of 30 July 2008, Az. 29 Odo 1262/2006 
87 This decision related to the Board of Directors can be analogously applied in the case of the lmited company 

managing director. 
88 Judgement of the Supreme Court of the CR as of 30 October 2008, Az. 29 Cdo 2531/2008 
89 BERAN, K. Význam právních posudků vypracovaných advokáty v souvislosti s povinností reprezentantů 

kapitálových společností jednat s péči řádneho hospodáře. Bulletin advokacie, 2004, č.9, p.22. 
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disputable legal questions but to eliminate risk for the performing person. In the view of these 

reflections, Beran fomulated a conclusion that the development of an expert report does not 

necessarily account to the professional care, however, it can sometimes refer to incompetence 

of the persons subject to the obligation of professional care performance. It is necessary to 

concede that even a amanging director of the company can be faulty in case of professional 

care performance and can proceed according to incorrect legal standpoint, however, the issue 

will be the rate of incorrectness of this standpoint and austerity of the requirements that will 

be possible to lay on the particular managing director, and thus in connection with the fact 

which company he/she provides his/her function performance. Consequently, a court should 

consider whether there was a fault of excusable or inexcusable nature from the view of 

expertise requirements that can be laid upon the particular person. As a conclusion, Beran 

states that the presumption of the professional care should be represented by an amount of 

professional knowledge enabling the managing director to scrutinize also an expert report 

drafted by the third party upon which he/she decides on the particular issue of the company.   

 

4.4 DOCTRINE OF BUSINESS JUDGMENT RULE AND ACCEPTABLE RISK IN 

TERMS OF POSSIBLE BREACH OF TRUST BY MALADMINISTRATION 

OF ESTATES OF ANOTHER 

 As the statutory body holds a major part of the overall business concept, it is the main 

risk assessor. In terms of this conception and the management execution, it takes into 

consideration the accountability regime and the duty of care of the manager on the one hand 

and on the other hand, certain protection is provided to the statutory body in the form of 

assuming risky business decisions. The evaluation of these business decisions is transferred to 

the actions themselves of the statutory body that preceded. The Business Judgment Rule 

represents the principle mainly applied in foreign legislation concerning the liability of 

corporations' statutory bodies. The Business Judgment Rule enables the acting authority to 

prove (during legal proceedings), that in the framework of his/her acting on behalf of the 

company and the related decision making within his/her jurisdiction, s/he acted „lege artis“. 

The Business Judgment Rule is sometimes referred to as the right of the statutory body to be 

mistaken, although it can presume a negative assessment of a specific action of the statutory 

body. According to Broulík90, a better term would, therefore, be the designation “right to an 

unsuccessful result.” 

Every important decision of the statutory body is connected to a certain risk rate or 

uncertainty and therefore the consideration of the question if the statutory body acted with due 

diligence should be assessed according to the situation in which the decision was taken. To 

demonstrate the circumstances of the said situation and for the purpose of setting the limits of 

acceptable risk and to create room for business judgment we can find a doctrine, so far only in 

foreign case law and jurisprudence, according to which a certain margin of manoeuvre for the 

statutory body of the company functions as a counterbalance of the pressure the statutory 

bodies of the corporations face mainly in connection with the requirement of the fiduciary 

duty of care and the duty of loyalty to the company.91  

According to Lasák, the basic idea of the doctrine is abstention of the court when 

reviewing decisions of the statutory bodies of the company taken on behalf of the company. 

The aforementioned Business Judgment Rule has its roots in legal systems in individual states 

of the United States of America, whereby it plays the most important role in the state of 

                                                           
90 BROULÍK,J.: Pravidlo podnikatelského úsudku a riziko. Obchodněprávní revue 6/2012, p. 164, ISSN:1213-

5313. 
91 See: BROULÍK,J.: Pravidlo podnikatelského úsudku a riziko. Obchodněprávní revue 6/2012, p. 161-167, 

ISSN:1213-5313. 
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Delaware.92 On the one hand, US laws and case law state that statutory bodies are bound by a 

fiduciary duty of care to their company when conducting business transactions. Subject to US 

law, they must apply that degree of expertise and care that a reasonably prudent person93 

would apply in similar circumstances, or in some US states, as a reasonably prudent person 

would act in managing its own affairs. Violation of this fiduciary duty of care by a member of 

the statutory body is referred to as negligence and constitutes liability of the statutory body. 

On the other hand, there is the Business Judgment Rule that states that a decision of a member 

of a statutory body in the management of a business is not contestable or voidable by a court 

or a partner or shareholder and that members of the statutory body will not be held liable for 

consequences of business decisions if they are based on trustworthy information and accepted 

in good faith so that the said measure was considered to be in the highest interest of the 

company. Exceptions that are not protected by the Business Judgment Rule include 

fraud/deceit by a member of the statutory body in taking the decision, conflict of interest or 

other unlawfulness, or if the bad decision-making of the members of the statutory body has 

reached a level of gross negligence.94 

As is customary in the frame of legal doctrines and opinions, the understanding of the 

Business Judgment Rule is not unified within the American legal theory and there are two 

basic streams of opinions. The first opinion stream considers the Business Judgment Rule as a 

certain standard of responsibility on the basis of which courts evaluate decisions of statutory 

bodies. This approach is therefore understood as a more definite definition of the standard of 

professional (or more precisely of due) diligence of statutory bodies of capital companies, 

thus providing certain guidance in the interpretation of the standard of fiduciary care. The 

second opinion stream considers the Business Judgment Rule as a waiver of the requirement 

to review a decision of statutory bodies. According to this second opinion stream, if the 

conditions of the Business Judgment Rule in the decision-making of a statutory body are met, 

there should not be a judicial review of the decisions of statutory bodies at all.95 

Broulík96 states that there is no consensus when defining the conditions of business 

judgment. Referring to the opinion of the American law scientist Allen97, it is clear that the 

Business Judgment Rule has its roots in American case law that stays inconsistent and 

fragmented in the different states. There is no consensus between national courts of different 

states regarding the essential characteristics that a decision must fulfil in order to “be 

covered” by the Business Judgment Rule. Consistent/Identical arguments within judicial 

assessment whether the conditions have been met can be found in the fact that during the 

establishment of the Business Judgment Rule all courts will agree not to hold statutory bodies 

of corporations liable for honest mistakes in the process of decision-making. The majority of 

them will however not acknowledge negligence of the persons taking the decisions98. 
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The Business Judgment Rule was further addressed by Hinsey99, who, in his 

contribution to the Washington Law Review determined the basic elements of the Business 

Judgment Rule100:  

a) the absence of self-interest or trading for the purpose of achieving his/her own 

interests at the expense of the society; and 

b) informed decisions, that reflect a reasonable effort (even in the case of reliance on 

the expertise of a third party) to learn about relevant and available facts and 

circumstances; and 

c) reasonable belief that the decision in question is in the interest of the corporation; 

and 

d) good faith. 

The procedure based on which the decision was taken becomes, therefore, the subject 

of review applying the Business Judgment Rule. Due to the fact that entrepreneurial risk 

always remains with the entrepreneur, the fiduciary liability of the statutory body is not the 

liability for the result or liability for the proper performance of fiduciary duties as the 

statutory body of the corporation. A suitable case to explain the assessment of the fiduciary 

duties of the statutory body disregarding the achieved economic result of the corporation is 

the case Smith v. Van Gork101 from Anglo-American law, decided by the Supreme Court of 

Delaware. 

It involved the sale of Trans-union shares at 55 dollars/share, whereby the Trans-union 

Board of Directors (the statutory body) was being held accountable for failing to be dully 

informed on the intentions of Trans-union’s Chairman and CEO, Jerome Van Gork, who 

proposed the sale and in particular, for failing to study the terms of the whole transaction in 

detail. The Board of Directors decided about the transaction based on a twenty-minute speech 

by their Chairman Van Gork at an extraordinary Board of Directors meeting, unaware of the 

content of contracts that were submitted to them at the meeting and not inquiring about the 

details of the different contracts. The evidence also showed that members of the Board of 

Directors did not inquire and ask the Chairman about the reasoning for considering the price 

for the company’s shares as acceptable. Taking into consideration the aforementioned, the 

Business Judgment Rule was not applied because of the lack of awareness of the members of 

the Board of Directors. The error of the members of the Board of Directors was not the 

decision itself but the adequacy of the information basis, based on which they have reached 

their final decision. The judgment of the Delaware Court also stated that members of the 

Board of Directors represent the interests of their shareholders and, as the corporation’s 

statutory body, they are bound to protect their interests. Members of the Board of Directors 

were eventually judged “unjustifiably negligent” by the court in approving the transaction, as 

the entire negotiation was finished within two hours. However, in this case, a minority, 

dissenting opinion (and according to us a justified one) occurred representing a well-founded 

opinion of certain judges of the Delaware Court. This dissenting opinion was based on the 

fact that the Board of Directors inquired adequately and therefore its members were protected 

by the Business Judgment Rule. The Business Judgment Rule protects those board members 

who act in good faith, are adequately informed and who have no personal interest in the 

transaction. Under such circumstances, a member of the Board of Directors is not liable for 

the consequences of his decision unless his decision lacks proper information basis. The 
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Business Judgment Rule consequently represents a safe harbour for a member of the Board of 

Directors as it gives members a relatively large margin of discretion in deciding on behalf of 

the corporation. Judges that supported this dissenting opinion later declared that the 

peculiarities of the “business world” should not be forgotten, especially in the United States in 

the era of capitalism. They purported that during the process of decision-making they acted as 

professional experts and not as simple pawns. Furthermore they argued that ultimately the 

decision of the Board of Directors could have also been correct.102 According to them, we 

generally have two counterparts when conducting business transactions, the perception of 

reality from the point of view of entrepreneurs and traders and from the point of view of 

lawyers (judges). Entrepreneurs work in an uncertain risky area of trade with limited time 

frames during which they have to make substantial decisions. They have to opt-out for one or 

the other route offered, based on their reasoning that is not always adequately thought through 

and that is not always supported with as much information as needed. Judges perceive reality 

differently based on evidence that is submitted by both parties, and it is very difficult with the 

time gap to prove the real state of affairs unless it is detailed in writing in the relevant 

documentation. Ultimately, we have to establish that the Board of Directors must have 

received balanced and complex information about aspects relevant to such types of decisions. 

In case that members of the Board of Directors do not have information prior to the meeting 

of the Board of Directors, they are obliged to assess them during the Board of Directors’ 

meeting and sufficient time must be given to them. Members of the Trans-union’s Board of 

Directors were therefore held liable for breach of their fiduciary duty of care, although their 

decision was ultimately correct. The basic issue to be assessed in this case is the procedure of 

members of the Board of Directors, even in cases when the said procedure leads to a decision 

that may have been in itself correct. Members of the Board of Directors (statutory body) are 

therefore liable for the proper performance of their office, not the result. Even if the judgment 

held in in the Smith v. Van Gork case is often referred to as controversial by Anglo-American 

legal theorists, its essence is that the Business Judgment Rule is based on sufficiently well-

founded decisions of the statutory body. Information obligation is one aspect of the fiduciary 

duty of care and therefore it has been held by the Delaware Court that the term “gross 

negligence” is the correct criterion for establishing that the Board of Directors' decision was 

not well-founded. Outside the United States, the Business Judgment Rule is also applied in 

the United Kingdom where a doctrinal interpretation (as well as in the United States) is 

accepted which has then to be applied by courts in practice. 

However, the Business Judgment Rule does not necessarily need to arise only from 

case law. It is embodied in its statutory form in Germany103, Australia104, and, last but not 

least, in the Czech Republic whose most recent statutory form of the Business Judgment Rule 

will be discussed in more detail in the ensuing lines. 

With effect from 1 January 2014, the Business Corporations Act came into force, 

which in Sections 51-53 sets the basis for assessing the Business Judgment Rule in terms of 

Czech legislation. One of the problems that legislators in the Czech Republic had to deal with 

was the issue of business risk in the activities of statutory bodies of corporations as there can 

be nowadays no doubt that calculated, rational, and informed risk is common practice in 
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business relations. The Business Corporations Act105 states that a person acts with due care 

and with all necessary knowledge only if s/he could reasonably assume in good faith that s/he 

is acting in an informed and defensible interest for the corporation. However, this shall not 

apply unless such decision-making is made with the necessary loyalty. The explanatory 

memorandum to this section recalls that the obligation of statutory bodies authorised to act on 

behalf of the corporation has been maintained. The explanatory memorandum states that 

following foreign law the Business Judgment Rule is introduced, giving the statutory body the 

possibility to prove that during the decision-making process, he acted „lege artis“ and thus is 

not liable for potential damage, even if he caused it in the economical sense. In conclusion, 

the Czech legislator states that if the overall concept of the corporation’s operation is based on 

contracts with uncertain results, professional management cannot be required to bear all risks 

of its actions, especially those that cannot be controlled. In the case of new Czech legislation 

regulating liability of statutory bodies, the condition of applying the Business Judgment Rule 

is therefore expressly connected to the duty of loyalty. We can ascertain that the test of the 

Business Judgment Rule within Czech law has three elements and in this test we examine if 

the statutory body i) acted in good faith, ii) could have reasonably assumed to be and act dully 

informed and iii) could have reasonably assumed to act in the defensible interest of the 

corporation. The absence of loyalty is intended to prevent the abuse of the Business Judgment 

Rule, therefore loyalty acts as a correction of the Business Judgment Rule. The breach of 

loyalty cannot be remedied by the defence that he acted in compliance with the characteristics 

of the Business Judgment Rule.106 

Members of statutory bodies of corporations should not by the doctrine, undertake a 

risk that would be excessively large, thus unacceptable. In this context, the theory of decision-

making operates with the term Risk capacity107 which is the highest financial loss that a 

company could go through.108 An acceptable risk is determined as the extent of a loss that the 

company is willing to accept in terms of risk capacity. The decision about the extent of 

acceptable risk itself is an important strategic decision of the company and will also depend 

on the requirements of partners. 

The negative result of the corporation does not necessarily in itself indicate that a 

particular official or body of the corporation has not acted with due fiduciary care in the 

exercise of its scope of powers. To decide in favour of entering into a contract means above 

all to make decisions in real-time and based on available information. Every manager in a 

particular position is obliged to act professionally in the decision-making process. If it is 

proved that the particular official or body of the corporation has, to the appropriate extent, 

obtained the necessary information, evaluated it responsibly and acted rationally given the 

corporation’s interest without ulterior motives, without pursuing its own interest, it is not 

correct to blame that member of the statutory body for a loss that the corporation is 

experiencing.109 

Although Eliáš110 proclaimed that the doctrine of the Business Judgment Rule has 

already existed in Czech law, it was not legislatively expressed until the enactment of the 

Business Corporations Act whereby case law included only a few judgments of the Supreme 

Court of the Czech Republic. 
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Indications of the Business Judgment Rule application can be recognised in one of 

such rulings, the judgment of the Supreme Court of the Czech Republic file No. 29 Cdo 

4276/2009 of 30 March 2011 stating in the grounds of the judgment that „non-enforcement 

and non-recovery of the claim in the manner established by law does not represent in itself a 

breach of the fiduciary duty of care of the limited liability company executive manager. The 

assessment of whether the executive manager is obliged to recover the claims it is important 

to assess the possible success of such a procedure and the potential real success of recovery of 

claims. In case of a debtor that is manifestly unable to meet his/her obligations even partially 

or in a situation when the corporation itself is not able to prove its declaration as to the origin, 

amount and duration of the claim, provided that such a situation was caused by the executive 

manager itself. In other words, whether the executive manager of the corporation will recover 

the claim is a matter for his business consideration that must be carried out with regard to all 

circumstances.” The Supreme Court relied on the relevant provisions of the then applicable 

Czech Commercial Code but in its reasoning, the application of the Business Judgment Rule 

can be felt although at that time it was not legislatively expressed and existed only within the 

legal doctrine. Judgments with aspects of the Business Judgment Rule can also be recognised 

in other judgments of the Supreme Court of the Czech Republic.111 

One must agree with Bělohlávek112 who claims that court practice will ultimately be 

very important in assessing the Business Judgment Rule. Courts will play an irreplaceable 

role in the interpretation of all terms used in Section 51 of the Czech Business Corporations 

Act, such as the defensible interest of the corporation, necessary knowledge and information, 

to assume in good faith, necessary loyalty and others as the law doesn’t specify said terms for 

the purpose of liability assessment. Bělohlávek claims that the legislator indeed seeks 

inspiration in foreign law and foreign court judgments but criticises the law-maker for 

presenting the Business Judgment Rule in terms of fiduciary due care only in broad terms, or 

only through terms that are currently undefined whereby it will play a key role in the practice 

of the courts. The Business Judgment Rule is therefore not a matter of law but a matter of 

doctrine and the aforementioned case law of the courts.113 

In terms of operational court's experience with an ex-post survey of statutory bodies' 

actions, it became clear that it is extremely difficult for a court to decide whether or not a 

breach of the fiduciary duty of care occurred.114 There is no simple objective criterion for 

assessing the conduct of an executive manager, ie whether or not he acted with due fiduciary 

care. Acting within business relationships is always risky and taking the appropriate level of 

calculated risk represents the daily reality of statutory bodies. Every trade carries a certain 

degree of risk and a breach of the fiduciary duty of care cannot be derived only from failure of 

a particular transaction as the executive manager knew that his conduct could cause damage 

to the corporation and willingly took the risk. In other areas of law, such conduct could in 

itself form conscious or unconscious negligence of the person concerned and therefore mean 

the breach of the required level of the fiduciary duty of care. However, in the area of 

corporation law it is necessary to assess whether or not the risk exceeds the appropriate level. 

Therefore, the assessment of the executive manager’s negligence it strongly relativised.115 

                                                           
111 See also the Resolution of the Supreme Court of the Czech Republic of 3 May 2007, File No. 5 Tdo 433/2007 

or Resolution of the Supreme Court of the Czech Republic, File No. 5 Tdo 1412/2007 of 27 August 2008 
112 BĚLOHLÁVEK, A.J. a kol. Komentář k zákonu o obchodních korporacích. Plzeň: Aleš Čeněk, 2013, p.344, 

ISBN 978-80-7380-451-0 
113 Tamže, p.345 
114 See also: ČENTÉŠ, J., ŠANTA, J., BELEŠ, A.: Porušovanie povinnosti pri správe cudzieho majetku - 

rozhodovacia činnosť súdov In Právna ochrana veriteľov. - Bratislava : Univerzita Komenského, Právnická 

fakulta, 2017. p. 104-114 
115 KOŽIAK,J.: Pravidlo podnikatelského úsudku v návrhu zákona o obchodních korporacích (a zahraničních 

právních úpravách). Obchodněprávní revue. 2012, č.4, p.109, ISSN: 1213-5313 
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In case of judicial review of the breach of fiduciary duty to act with due care “ex 

post”, the assessment of the executive manager’s conduct is often distorted so it is necessary 

to consider such conduct „ex-ante“, meaning at the time of the decision-making.116 In these 

cases, the executive manager has to decide in short term and with a limited set of information. 

Excessive anxiety and care during the decision-making process can lead to the fact that a 

particular deal will not close thus de facto reducing the corporation’s potential profit. Another 

problem is that judges are not sufficiently competent to establish factual facts under 

corporation law. Judges are above all legal experts but in terms of specialised professional 

activities, they are approximately the same level as other persons. It is therefore very difficult 

to assess a specific conduct of an executive manager. This issue is to some extent eliminated 

by including professionals, acting as experts in the necessary field, but it is a relatively costly 

procedure and not always producing the expected results. In case of prosecution due to 

potential offence of breach of trust by maladministration of estates of another, it is necessary 

to reflect the principle „ultima ratio“ and the subsidiary application of criminal law provisions 

to specific cases. This principle is applied both in cases assessing offences against life and 

limb, offences against property and economic criminal offences. Several authors consider the 

decision of the Supreme Court of the Slovak Republic117 as one of the first decisions in which 

case law admitted and stated the existence of the “ultima ratio” principle also in the 

interpretation and application of the procedure enabling law enforcement authorities and 

courts to assess the offender’s actions applying criminal norms with regard to the “ultima 

ratio” principle and the subsidiary repression of criminal law provisions. Law enforcement 

authorities not only use the “ultima ratio” principle and the principle of subsidiarity of 

criminal repression in cases of discontinuance of criminal prosecution but also in cases in 

which it concerns the procedure before the commencement of criminal prosecution where 

those principles are applied in resolutions to refuse a report of the commission of a crime, or 

more precisely in resolutions of the prosecutor deciding on complaints of informants. The 

application of the principle of subsidiarity of criminal repression and the “ultima ratio” 

principle is most often justified in the way that it is inadmissible for standard civil relations to 

be dealt with at the expense of another party with remedies of criminal law causing unequal 

positions of involved persons in their mutual obligation relations.118 

 

5 SOCIO-LEGAL AND CRIMINOLOGICAL RESEARCH – OFFENCE OF 

BREACH OF TRUST BY MALADMINISTRATION OF ESTATES OF 

ANOTHER ACCORDING TO SECTION 237 AND 238 OF THE CRIMINAL 

CODE  

Based on the scientific objectives of the project “Legal Protection of Economic and 

Legal Relations with an Emphasis on Protection of Creditors under Criminal Law”, the issue 

of protection of economic and legal relations is also determined through the analysis of the 

offence breach of trust by maladministration of estates of another under section 237 and 238 

of the Criminal Code. The submitted text focuses on the aforementioned offence from the 

point of view of socio-legal and criminological research for the years 2016, 2017 and 2018 in 

terms of the established methodology of research. 

 As far as the processing of outputs for the said socio-legal and criminological research 

as basic sources of statistics is concerned, we relied on data kept by the Ministry of Interior of 

the Slovak Republic in the framework of the so-called Statistics of criminality for the years 

                                                           
116 KNEPPER,W.E., BAILEY, D.A.: Liability of corporate Officers and Directors. New York: Lexis Nexis, 

Edition 8, 2009, § 2.01, p.2  
117 Uznesenie Najvyššieho súdu Slovenskej republiky spisovej značky 2 Tdo 35/2013. 
118 Bližšie pozri: http://www.pravnelisty.sk/clanky/a215-princip-ultima-ratio.-vyznamne-interpretacne-pravidlo-

alebo-prehnany-sudny-aktivizmus-bez-opory-v-zakone-a-judikature  



78 

2016, 2017 and 2018 (in terms of the number of detected and solved crimes in the said 

period). On the other hand, we relied on the Statistical overview of criminal and non-criminal 

activities kept by the General Prosecutors Office of the Slovak Republic (with emphasis on 

the number of terminated criminal prosecutions in the matter and the number of indictments) 

once again with regard to the tracking period. The combination of the aforementioned sources 

has its point in the fact that they use a different method of processing, or more precisely they 

offer other results of data processing for a certain period. The said research extends with 

regard to the established methodology to the analysis of final court decisions in the specified 

period (with emphasis on convictions and acquittals) that are publicly available as anonymous 

sources of data. They propose a basis for the analysis of specific characteristics of criminal 

activity connected to a selected offence (mainly with regard to the legal qualification of the 

offence in the decision, the offender, the caused damage, the type and terms of punishment). 

The analysis of sources will be made according to a particular year (gradually for the years 

2016, 2017, 2018) for both sections in which the offence of breach of trust by 

maladministration of estates of another is regulated. 

 

YEAR 2016 

 

Based on the Statistics of criminality kept by the Ministry of Interior of the Slovak 

Republic, the offence of breach of trust by maladministration of estates of another regulated 

under Section 237 CrC was committed 93 times (disregarding the legal qualification of the 

conduct) whereby 17 actions were solved (representing the clear-up rate at 18 %). At the same 

time the number of additionally solved actions amounted to 19 in the year 2016 (it is not 

possible to trace the years in which these additionally solved actions were committed and 

found – respecting of course the fact that they do not have to be identical years). Statistically 

speaking the damage of known actions amounted to 19 793 €. The source of data in question 

also uses the statistical data “data about prosecuted and investigated persons” for the given 

year, which represents 36 persons. There are no data for the offence of breach of trust by 

maladministration of estates of another under Section 238 CrC for the year 2016 in the 

Statistics of criminality which means that there was no case (the same goes for the 

additionally solved actions). 

Statistical data kept by the General Prosecutors Office of the Slovak Republic 

within the Statistical overview of criminal and non-criminal activities for a particular year 

offer lower-level data primarily in two areas, both in terms of convicted persons and in terms 

of an overview of the completion of criminal proceedings (thus not in relation to the general 

numbers associated with the completion of criminal proceedings in the matter and against a 

person). According to the aforementioned source, the number of persons on trial for the 

offence in question for the year 2016 under Section 237 CrC (disregarding potential 

concurrence of offences) amounted to 22 persons, of which 15 were convicted (counting 8 

women which represents more than 53% of cases). In terms of imposed penalties, more 

precisely of types of penalties, the offender was sentenced in 11 cases to a conditional 

imprisonment sentence (including cases in which a suspended imprisonment sentence with 

probation was imposed), in one case an unconditional imprisonment sentence was imposed. A 

prohibition to undertake certain activities was imposed in five cases, in one case pecuniary 

penalty, in 8 cases so-called other penalties (without specifying what could be included in the 

set). Protective measures were imposed in two other cases (without specifying the type of 

protective measure). In terms of the second statistical indicator, ie an overview of ways how 

to complete criminal proceedings, criminal proceedings were completed in 58 cases 

(including 9 cases involving women), 38 persons were indicted (including 6 women). A plea 

bargain was agreed in 7 cases under Section 237 CrC in the year 2016, a conciliation 
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agreement was approved in one case (and thus criminal prosecution was terminated), persons 

were acquitted in 5 cases and one case was terminated differently (without specifying what 

could be included in the set). The number of attacks under the offences in question was 68 

(the number being higher than the number of terminated criminal prosecutions is for example 

due to the fact that it includes individual partial attacks of continuing offences). In terms of 

characteristics of offenders, 3 of them were 22-30-year-olds, 17 were 31-40-year-olds, 10 

were 41-50-year-olds, 6 were 51-60-year-olds, 2 were older than 61 (in neither case was the 

offender of a different age category - the statistical indicators offer the categories of 14-15-

year-olds, 16-18-year-olds and 19-21-year-olds, it is probably due to the nature of the offence 

in question). They were recidivists in 5 cases (in terms of perception of recidivism by criminal 

law). There were no offences committed under Section 238 CrC, and are therefore not 

included in the statistics. 

Before offering an analysis of final and conclusive judgments (more specifically 

convictions and acquittals), it is due to note that an analysis was performed on judgments that 

were publicly available on the portal held by the Ministry of Justice of the Slovak 

Republic. In connection with Section 237 CrC, 13 final and conclusive judgments were 

analysed for the year 2016 of which 3 were acquittals. In terms of the legal qualification of 

the offence of breach of trust by maladministration of estates of another, the aforementioned 

offence was committed in total twice pursuant to Subsection 1 (the damage amounted to 863,2 

€ and 553,8 €), in total 5 times pursuant to Subsection 2 (in two cases it was a non-

homogeneous concurrence of offences, in one case with the offence of theft, in another case 

the offence of counterfeiting and altering a public instrument, official seal, official seal-off, 

official emblem and official mark; the highest damage amounted to 22 082,71 €), in total 3 

times pursuant to Subsection 3 (in one case participating in the form of attempt; the highest 

damage was 114 346,31 €), the aforementioned offence was committed zero times pursuant to 

Subsection 4. In terms of the offender, it was the executive manager who committed the 

offence three times (the figure just mentioned represented the biggest variation – 9 other 

functions in which the offender acted were f.e. Chairman of the Board of Directors, as the city 

mayor or as the Chairman of the Board of Owners and others). 

In terms of imposition of punishments (types and terms of punishment) the conditional 

imprisonment sentence (hereinafter known as IS) was imposed 8 times in the analysed 

judgments, in 3 cases with probation. The average length of the IS was 1 year and 10 months 

(the highest IS was imposed at the limit of 3 years, the lowest at the limit of 2 months), the 

probationary period represented on average 2 years and 4 months (the highest being at the 

limit of 5 years, the lowest at the limit of 12 months). In one case an unconditional 

imprisonment sentence was imposed (assigned to a minimum-security facility for 3 years). A 

pecuniary penalty was imposed in two cases in total (in one case for 4500 € with an 

alternative IS of a term of penalty of 8 months in case of obstruction, in the other case for 

1000 € with an alternative IS of a term of 6 months in case of an intentional obstruction). 

Prohibition to undertake certain activities was imposed in 4 cases (with an average term of 1 

year and 7 months), with respect to the circumstances of commission and the person of the 

offender. The offender was sentenced to other obligations in 3 other cases. A plea bargain was 

agreed within the analysed judgments in 3 cases. 

As far as the acquittals are concerned, it represented 3 cases, in all of which the court 

found that the conduct is not an offence (in two cases the subjective aspect and in one case the 

causation between the conduct of the offender and the consequence were not proved). 

In terms of the analysed judgments, the statistical data are null in connection with 

Section 238 CrC for the year 2016. 

 

YEAR 2017 
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Based on the Statistics of criminality kept by the Ministry of Interior of the Slovak 

Republic, the offence of breach of trust by maladministration of estates of another regulated 

under Section 237 CrC was committed 99 times (disregarding the legal qualification of the 

conduct) whereby 24 actions were solved (representing the clear-up rate at 24 %). At the same 

time the number of additionally solved actions amounted to 21 in the year 2017 (it is not 

possible to trace the years in which these additionally solved actions were committed and 

found – respecting, of course, the fact that they do not have to be identical years). Statistically 

speaking the damage of known actions amounted to 58 483 €. The source of data in question 

also uses the statistical data “data about prosecuted and investigated persons” for the given 

year, which represents 21 persons. There are no data for the offence of breach of trust by 

maladministration of estates of another under Section 238 CrC for the year 2017 in the 

Statistics of criminality which means that there were no cases (the same goes for the 

additionally solved actions). 

Statistical data kept by the General Prosecutors Office of the Slovak Republic 

within the Statistical overview of criminal and non-criminal activities for a particular year 

offer lower-level data primarily in two areas, both in terms of convicted persons and in terms 

of an overview of ways how to complete criminal proceedings (thus not in relation to the 

general numbers associated with the completion of criminal proceedings in the matter and 

against a person). According to the aforementioned source, the number of persons on trial for 

the offence in question for the year 2017 under Section 237 CrC (disregarding potential 

concurrence of offences) amounted to 28 persons, of which 20 were convicted (counting 4 

women which represent 20% of cases). In terms of imposed penalties, more precisely of types 

of penalties, the offender was sentenced in 7 cases to a conditional imprisonment sentence 

(including cases in which a suspended imprisonment sentence with probation was imposed), 

in two cases an unconditional imprisonment sentence was imposed. A prohibition to 

undertake certain activities was imposed in one case, in one case pecuniary penalty, in 7 cases 

so-called other penalties (without specifying what could be included in the set), the 

punishment was waived in one case. Protective measures were imposed in one case (without 

specifying the type of protective measure). In terms of the second statistical indicator, ie an 

overview of ways how to complete criminal proceedings, criminal proceedings were 

completed in 51 cases (including 15 cases involving women), 39 persons were indicted 

(including 12 women). A plea bargain was agreed in 3 cases under Section 237 CrC in the 

year 2017, a conciliation agreement was approved in 5 cases (and thus criminal prosecution 

was terminated), the prosecution was conditionally suspended in one case and in one case it 

was terminated differently (without specifying what could be included in the set). The number 

of attacks under the offences in question was 57 (the number being higher than the number of 

terminated criminal prosecutions is for example due to the fact that it includes individual 

attacks of continuing offences). In terms of characteristics of offenders, 2 of them were 22-30-

year-olds, 12 were 31-40-year-olds, 18 were 41-50-year-olds, 4 were 51-60-year-olds, 3 were 

older than 61 (in neither case was the offender of a different age category – the statistical 

indicators offer the categories of 14-15-year-olds, 16-18-year-olds and 19-21-year-olds, it is 

probably due to the nature of the offence in question). They were recidivists in 4 cases (in 

terms of the perception of recidivism by criminal law). There were no offences committed 

under Section 238 CrC, and are therefore not included in the statistics. 

For the analysis of final and conclusive judgments (more specifically convictions and 

acquittals), it is due to note that it was performed on judgments that were publicly available 

on the portal held by the Ministry of Justice of the Slovak Republic. In connection with 

Section 237 CrC, 16 final and conclusive judgments were analysed for the year 2017 of 

which 2 were acquittals. In terms of the legal qualification of the offence of breach of trust by 

maladministration of estates of another, the aforementioned offence was committed zero 
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times pursuant to Subsection 1, in total 6 times pursuant to Subsection 2 (in two cases it was a 

continuing criminal offence, in two cases it was a non-homogeneous concurrence of offences, 

the highest damage was 12 349,80 €), in total 4 times pursuant to Subsection 3 (in two cases it 

was a continuing criminal offence, in one case in the form of participation and three of the 

said offences were in non-homogeneous concurrence; the highest damage was 129 016,42 €), 

the aforementioned offence was committed in 4 cases pursuant to Subsection 4 (in one case it 

was a continuing criminal offence and in one case the said offences were in non-

homogeneous concurrence, the highest damage was 7 818 906,57 €). In terms of the offender, 

it was the employee who committed the offence three times and in two cases it was the 

executive manager (the figure just mentioned represented the biggest variation – 7 other 

functions in which the offender acted were f.e. Chairman of the Board of Directors, as the 

mother of a minor as the injured person or as a relationship manager and others). 

In terms of the imposition of punishments (types and terms) the conditional 

imprisonment sentence (hereinafter known as IS) was imposed 9 times in the analysed 

judgments, in 2 cases with probation. The average length of the IS was 1 year and 11 months 

(the longest IS was imposed at the limit of 3 years, the shortest at the limit of 1 year), the 

probationary period represented on average 2 years and 3 months (the longest being at the 

limit of 5 years, the shortest at the limit of 15 months). In four cases an unconditional 

imprisonment sentence was imposed (the longest IS was 11 years, the shortest IS was 6 years; 

in three cases assigned to a minimum-security facility and in one case to a medium-security 

facility). A pecuniary penalty was imposed in one case in total (for 1500 € with an alternative 

IS of a term of penalty of 5 months in case of obstruction). Prohibition to undertake certain 

activities was imposed in one case (with a term of 3 years), with respect to the circumstances 

of commission of the offence and the person of the offender. The offender was sentenced to 

other obligations in one other case. Protective measures were imposed three times in total (in 

all cases with a term of 1 year, 16 months and 2 years; always in connection with an 

unconditional IS). A plea bargain was agreed within the analysed judgments in 4 cases. 

As far as the acquittals are concerned, it represented 2 cases, in which the court found 

that it is not proved that the action happened. 

With regard to the analysed judgments, the statistical indicators show 1 case in terms 

of Section 238 CrC for the year 2017 (it is kept in the Statistics of criminality and the 

Statistics Yearbooks for the year 2018). The action in question was qualified according to 

Section 238 CrC as a continuing minor offence of breach of trust by maladministration of 

estates of another, that was committed by the insolvency administrator. The damage 

represented 1 244 269,19 € in that specific case. A conditional imprisonment sentence of 16 

months was imposed on the offender (with a probationary period of 2 years). A sentence of 

prohibition to undertake certain activities was imposed on the offender for 7 years 

(prohibiting him from acting as an insolvency administrator). 

 

ROK 2018 

Based on the Statistics of criminality kept by the Ministry of Interior of the Slovak 

Republic, the offence of breach of trust by maladministration of estates of another regulated 

under Section 237 CrC was committed 93 times in 2018 (disregarding the legal qualification 

of the conduct) whereby 16 actions were solved (representing the clear-up rate at 17 %). At 

the same time the number of additionally solved actions amounted to 28 in the year 2018 (it is 

not possible to trace the years in which these additionally solved actions were committed and 

found – respecting, of course, the fact that they do not have to be identical years). Statistically 

speaking the damage of known actions amounted to 46 086 €. The source of data in question 

also uses the statistical data “data about prosecuted and investigated persons” for the given 

year, which represents 43 persons. The offence of breach of trust by maladministration of 
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estates of another under Section 238 CrC for the year 2018 was committed 2 times and was 

solved in one case (which represents a clear-up rate at 50 % but with such a low number of 

cases it is an irrelevant data). With regard to “the data of prosecuted and investigated persons” 

it concerned one person as well. 

Statistical data kept by the General Prosecutors Office of the Slovak Republic 

within the Statistical overview of criminal and non-criminal activities for a particular year 

offer lower-level data primarily in two areas, both in terms of convicted persons and in terms 

of an overview of ways how to complete criminal proceedings (thus not in relation to the 

general numbers associated with the completion of criminal proceedings in the matter and 

against a person). According to the aforementioned source, the number of persons on trial for 

the offence in question for the year 2018 under Section 237 CrC (disregarding potential 

concurrence of offences) amounted to 25 persons, of which 16 were convicted (counting 4 

women which represent 25% of cases). In terms of imposed penalties, more precisely of types 

of penalties, the offender was sentenced to a conditional imprisonment sentence in 10 cases 

(including cases in which a suspended imprisonment sentence with probation was imposed), 

in two cases an unconditional imprisonment sentence was imposed. A prohibition to 

undertake certain activities was imposed in one case, in 5 cases a pecuniary penalty, in 12 

cases so-called other penalties (without specifying what could be included in the set). 

Protective measures were imposed in one other case (without specifying the type of protective 

measure). In terms of the second statistical indicator, ie an overview of ways how to complete 

criminal proceedings, criminal proceedings were completed in 33 cases (including 11 cases 

involving women), 26 persons were indicted (including 8 women). No plea bargain was 

agreed under Section 237 CrC in the year 2018, a conciliation agreement was approved in 1 

case (and thus criminal prosecution was terminated), criminal prosecution was terminated in 

one case, the matter was referred in one case, in three cases the offenders were released and 

three cases were terminated differently (without specifying what could be included in the set). 

The number of attacks under the offences in question was 33 (the same number as the number 

of terminated criminal prosecutions). In terms of characteristics of offenders, 1 of them was 

22-30-year-old, 10 were 31-40-year-olds, 4 were 41-50-year-olds, 9 were 51-60-year-olds, 2 

were older than 61 (in neither case was the offender of a different age category – the statistical 

indicators offer the categories of 14-15-year-olds, 16-18-year-olds and 19-21-year olds, it is 

probably due to the nature of the offence in question). They were recidivists in 3 cases (in 

terms of the perception of recidivism by criminal law). The prosecution was terminated in one 

case under Section 238 CrC, the number of attacks with the said offence was 1. 

For the analysis of final and conclusive judgments (more specifically convictions and 

acquittals), it is due to note that it was performed on judgments that were publicly available 

on the portal held by the Ministry of Justice of the Slovak Republic. In connection with 

Section 237 CrC, 7 final and conclusive judgments were analysed for the year 2018 of which 

1 was an acquittal and the punishment was waived in one case. In terms of the legal 

qualification of the offence of breach of trust by maladministration of estates of another, the 

aforementioned offence was committed zero times pursuant to Subsection 1, in total 4 times 
pursuant to Subsection 2 (in one case it was a joinder criminal offence of abuse of power by a 

public official, in one case it was a continuing criminal offence; the highest damage was 

24 754,38 €), in total 2 times pursuant to Subsection 3 (in one case it was a joinder criminal 

offence of distortion of data in financial and commercial records; the highest damage was 

126 832,29 €), the aforementioned offence was committed in 0 cases pursuant to Subsection 

4. In terms of the offender, it was the executive manager in two cases (the figure just 

mentioned represented the biggest variation – 3 other functions in which the offender acted 

were f.e. the Chairman of the Board of Owners or the guardian or as a mandatary in terms of a 

mandate contract). 
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In terms of the imposition of punishments (types and terms) the conditional 

imprisonment sentence (hereinafter known as IS) was imposed 3 times in the analysed 

judgments, in 2 cases with probation. The average length of the IS was approximately 2 year 

and 5 months (the longest IS was imposed at the limit of 3 years, the shortest at the limit of 14 

months), the probationary period represented on average 3 years and 8 months (the longest 

being at the limit of 5 years, the shortest at the limit of 3 years). No unconditional 

imprisonment sentence was imposed. A pecuniary penalty was imposed in one case in total 

(for 1000 € with an alternative IS of a term of penalty of 3 months in case of obstruction). In 1 

case prohibition to undertake certain activities was imposed (with a term of 2 years), with 

respect to the circumstances of commission of the offence and the person of the offender. The 

offender was sentenced to other obligations in one other case. Protective measures were not 

imposed. No plea bargain was agreed within the analysed judgments. 

As far as the acquittals are concerned, it represented 1 case, in which the court found 

that it is not proved that the action happened. In one case the court waived the punishment as 

a punishment was imposed upon the offender by a criminal warrant in another criminal 

matter, the indicted confessed to having committed a criminal attempt, showed signs of 

effective repentance, made effective effort at his rehabilitation and if, considering the nature 

of the minor offence and the previous life of the indicted, it may be reasonably expected that 

the hearing of his case before the court will be in itself sufficient to guarantee his 

rehabilitation. 

In terms of the analysed judgments, the statistical data in connection with Section 238 

CrC for the year 2018 were null. 

 

 

6 CONCLUSION 

 Finally, it remains to be noted that issues related to the protection of persons’ property 

in their administration are still relevant, scientifically uncleared questions, not only from the 

point of view of criminal law. Moreover, it is an interdisciplinary question which can be 

analysed from perspectives of several areas of law, a certain outline has been presented within 

the introduced document by interpreting the term “to act with due diligence”. 

We believe that, at a general level, the question of protecting persons during the 

administration of their property with legislation – offence of breach of trust by 

maladministration of estates of another – is highly sufficient. Problems arise in partial 

interpretative questions that need to be resolved by the activities of the Supreme Court of the 

Slovak Republic. On the other hand, we have pointed out several options as to how it would 

be possible to amend provisions of the Criminal Code. However, their importance does not 

reside in the question of interpretation, rather in the question of application with emphasis on 

strict acceptance of the principle ultima ratio. 

The offence of breach of trust by maladministration of estates of another was 

presented from the point of view of several European states (the Czech Republic, Hungary, 

Poland, the Russian Federation, Austria, Germany and Switzerland). It is an offence that is 

connected to bankruptcy offences and offences against property. Legislations of the said 

criminal offence in Austria, Germany and Switzerland do not allow a negligent form of 

causation contrary to Slovak legislation regulated under Section 238 CrC. Legislations of the 

three mentioned states do not specify the amount of the damage with the exception of Austria, 

but only in relation to the body of the criminal offence. 

Regarding statistical indicators of the offence of breach of trust by maladministration 

of estates of another, it is suitable to state that the crime rate differs significantly in the form 

of intentional fault (pursuant to Section 237 CrC) and in the form of negligent fault (pursuant 

to Section 238 CrC). We dare say that the aforementioned is in connection with the negligent 
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form dependant on the legislator’s interest, with the ultima ratio principle, in preventing such 

conduct that could give rise to criminal liability in accordance. The legislator rightly foresees 

the possibility of maladministration of estates of another in the negligent form. It is however 

compensated by a minimum amount of damage (large-scale damage) that has to be caused by 

that conduct. The intentional fault form represents a relatively standard offence with an 

annual offence rate of approximately 100 (in the 2014-2019 monitored reference period), with 

a clear-up rate somewhere over 20 %, which is quite low. Although we praise the interest to 

clarify additional criminal conduct which is visible in the Statistics of Criminality, in terms of 

clarification no visible progress can be seen that would show that the numbers for the type of 

offence are increasing (the clear-up rate remains therefore approximately at the same level). 

The number of committed offences also depends on the fact that, although the legislator 

minimises legal loopholes, that could facilitate criminal activity, the methods of committing 

offences are still evolving, which is not only a problem with the offence in question.  
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1 INTRODUCTION 

Criminal offence of distortion of data in financial and commercial records as provided 

by Section 259 and Section 260 Criminal Code is included in Chapter Five, Special Part of 

the Criminal Code, among the financial criminal offences, or, more precisely, among criminal 

offences against financial discipline (Title Two, Chapter Five). The initial chapter of this 

monography analyses the criminal offence of distortion of data in financial and commercial 

records through single elements of the facts of crime. 

It should be stated that fact of the criminal offence of data distortion in financial and 

commercial records under the provisions of Section 259 and 230 Criminal Code is not unique 

and within a certain variation of elements, it can be found in substantive law criminal codes of 

other states, too. Obviously, in respect of comparing and a possible legislative inspiration, the 

states territorially close to the Slovak Republic are of interest to us. Detailed comparison has 

been performed especially with the law of the Czech Republic as will be outlined hereinafter 

in the relevant sub-chapter. 

Theoretical study in the given area is supplemented by the statistics focusing on 

bankruptcy crimes. Finally, we are bringing de lege ferenda suggestions that we tried to 

express in the way enabling to respond to constant changes and the development of social 

relationships with the emphasis on the area of legal relations of creditor and debtor.  

Criminal law lists the given criminal offence among bankruptcy crimes, implying that 

it is not perceived within the Criminal Code system and interpretation, but as specifying 

certain group of criminal offences on the basis of certain determinants, in the sense of 

traditional criminal law jurisprudence in particular. 

It was stated in the previous paragraph that certain group of facts of crimes is listed 

under the term bankruptcy crimes, although Criminal Code does not explicitly contain this 

term. Based on interpretation of the term, bankruptcy implies something negative, a change 

towards worsening, or a decrease – everyday life references. However, criminal law and law 

of the Slovak Republic broadens general construction of the word bankruptcy in the sense of 

various property connotations. When searching law outside criminal law rules, we will come 

across the term bankruptcy e.g. in Act on Bankruptcy and Restructuring. Although this term is 

used in the law mentioned, it is not defined – however, this does not cause any serious 

problems in practice.120  The term bankruptcy is similarly treated also in the Commercial 

Code, e.g. in relation to the institute of company in crisis. In the view of criminal law, it is 

criminal law theory in particular that is of much significance for this term interpretation, 

which makes up for the Criminal Code terminology deficiency. 

The goal of jurisprudence should not be a search for strict enumeration of bankruptcy 

offences, but rather finding the determinant according to which the given offence is listed or 

not listed in this category. Using criminal law theory, then the common element of bankruptcy 

offences is that their committing is related to legal relationships of debtors and creditors 

towards bankruptcy, directly resolving this relationship. 121 The given enumeration within 

Slovak criminal law is repeatedly influenced and supplemented by something that is called 

legal tradition (ultimately decisive is the link of the facts of crime to the relationship of 

creditor and debtor as mentioned). The question is whether it would be beneficial for legal 

practice if the substantive criminal code would explicitly state which criminal offences bear 

the attribute of bankruptcy and which do not, as it is so e.g. in the law of Germany. Nothing 

like that can be found in the law in effect (or the law in the past) in the Czech Republic. 

                                                           
120 However, Bankruptcy and Restructuring Act contains legally defined term debtor in bankruptcy, and this is 

necessary and essential for the Act in question and the related institutes. 
121 See e.g. PÚRY, F.: Úpadkové trestní činy v České republice. 1. Vyd. Praha: C.H.Beck, 2015. p. 216. ISBN 

978-80-7400-293-9.   
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Now, we are approaching the last issue related in general to bankruptcy offences. 

Notwithstanding other determinants only those criminal offences are listed here that are by 

their nature more or less directly related to bankruptcy, or also those preceding bankruptcy for 

quite a long time, or such that may occur only as late as during insolvency proceeding (or 

after its closing). In this regard, it should be remembered that bankruptcy offences contain 

those crimes where the bankruptcy may not occur at all (e.g. criminal activity related to 

bankruptcy threat) but also those that may be one or the sole reason for a later bankruptcy. 

The respective assessing requires an expressly individual approach. Regarding the 

hereinbefore stated we can therefore hold that the criminal offence of data distortion in 

financial and commercial records under Section 257 and Section 260 Criminal Code 

definitely belongs to the group of bankruptcy crimes.122       

 

2 SUBSTANTIVE LAW ANALYSIS        

Criminal offence of data distortion in financial and commercial records is provided for 

under Section 259 and Section 260 Criminal Code where the definition criterion is the form of 

fault: while Section 259 provides for intentional fault, Section 260 provides for negligent 

fault.   

Regarding classification of criminal offences, the criminal offence of data distortion in 

financial and commercial records under Section 259, par.1, par.2 and Section 260 Criminal 

Code is a minor offence and under Section 259 par.3 and par. 4 is a crime. 

   Division of the facts of the criminal offence of data distortion in financial and 

commercial records according to gravity criterion contains three basic facts stipulated under 

Section 259 par. 1, par.2 and Section 260 Criminal Code. The qualified facts of the criminal 

offence in question are contained in Section 259 par. 3 and par.4 Criminal Code where 

qualifying elements are: causing substantial damage (Section 259 par. 3 Criminal Code) or 

causing large scale damage (Sec. 259 Criminal Code), acting in more serious manner, by 

reason of specific motivation (both in Sec. 259 par.3 Criminal Code). The parallel between 

basic facts of the criminal offence under Sec. 260 Criminal Code and qualified facts under 

Sec. 259 par. 4 Criminal Code is of interest where causing large scale damage is necessary for 

accomplishing both facts of the offence. 

The following sub-chapters will analyse the particular obligatory elements of the facts 

of the criminal offence, focusing predominantly on the objective aspect and subjective aspect 

of the criminal offence of data distortion in financial and commercial records. 

 

2.1 OBEJCT AND SUBJECT OF CRIMINAL OFFENCE OF DATA DISTORTION 

IN FINANCIAL AND COMMERCIAL RECORDS 

According to literary sources as available there are social relations, interests and 

values that are protected by criminal law 123 which are deemed to be an object of criminal 

offence. An individual object of criminal offence of data distortion in financial and 

commercial records is the interest of the society in due keeping financial and commercial 

records.124 When analysing particular facts of the criminal offence of data distortion in 

financial and commercial records it would be desirable to add further records to the object 

                                                           
122 Bankruptcy crimes construed in a similar way (in a broader and a narrower meaning) are a leading point for 

e.g. PELZ, Christian: Strafrecht in Krise und Insolvenz, 2. Neu bearbeitete Auflage, Munchen: Verlag C.H. Beck 

2011. 322 p. ISBN 978-3-406-60006-7, p. 4 - 5.  
123 IVOR, J. and coll.: Trestné právo hmotné. Všeobcná časť . IURA EDITION 2006, p. 104 (540 p. ISBN 80-

8078-099-4) 
124 BURDA, E., ČENTÉŠ, J., KOLESÁR, J., ZÁHORA, J. and coll.: Trestný zákon. Osobitná časť. Komentár. 

II. Diel. 1st edition. Prague: C.H.Beck, 2011, p. 701(1568 p., ISBN 978-80-7400-394-3).  
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definition as one cannot speak generally on financial and commercial records in relation to 

entries to Land Register or Motor Vehicles Records.  

Let us remember that criminal law is an ultima ratio tool and should only be applied in 

cases where primary law governing social relations is not sufficient for their protection, i.e. it 

is so-called ancillary task of penal repression. We hold that the principle in question is 

expressed in facts of criminal offence via certain elements where another type of liability - but 

not criminal liability - could be found without these elements being accomplished. The given 

elements are firstly the terms grossly distorting data and on important facts which may be 

generally defined as uncertain legal terms providing the option for judicial decisions to frame 

these uncertain legal terms and which can be found only rarely in criminal law as they may 

create legal uncertainty.  Uncertain legal terms may be generally defined as the legal terms 

the content of which cannot be precisely phenomenon-like explained and sufficiently legally 

defined. Their application is always dependent on specialist assessment ad hoc. Thus 

legislator creates room for the judicial practice to assess whether the particular situation 

belongs to the scope of the uncertain legal term considered while makes sure that in using it 

its characteristic features would arise in the given context.125 

Another element that in our view can be deemed in ultima ratio context is the need to 

accomplish the perpetrator´s motive to obtain undue advantages for himself or for another  in 

relation to the data serving for statistical verification (Sec. 259 par.1, subpar. a) Criminal 

Code) or for employees records (Sec. 259 par.1 subpar. b Criminal Code). This element will 

be further discussed in a separate sub-chapter on subjective aspect of the given criminal 

offence. 

Criminal offence subject is, as discussed in specialist literature126, any criminally 

liable person, i.e. it will be a general subject. We must note that, as a rule, these will be the 

persons obligated to enter the data required to the particular records or registers. In case of 

natural persons the scope of the particular capacity of the particular natural person and his link 

to the criminal activity considered will have to be examined based on special regulations, 

working regulations, organisation rules, employment contract or another contract.127 

A substantial change in the Slovak law was made by enacting true corporate criminal 

liability in the Act on Criminal Liability of Legal Persons coming into effect on July 1, 2016. 

Section 3 of this Act enumerates criminal offences that can be committed by juristic person 

including the criminal offence of data distortion in financial and commercial records under 

Sec. 259 and Sec. 260 Criminal Code. Therefore, as a rule, juristic person can also be held 

criminally liable for committing the criminal offence of data distortion in financial and 

commercial records in cases with the leading point being the concept of ascribing128, where 

the criminal offence in question will be ascribed to the juristic person if it is committed for its 

benefit, on its behalf, within its activities or through its acting in case that the perpetrating by 

natural person was in the relationship to the juristic person as prescribed by law. 

 

2.2 OBJECTIVE ASPECT OF THE CRIMINAL OFFENCE OF DATA 

DISTORTION IN FINANCIAL AND COMMERCIAL RECORDS 

If criminal law jurisprudence generally perceives the objective aspect of criminal 

offence facts as an element by which criminal offences differ from one another most of all, 

                                                           
125 See more in: HENDRYCH, D. and coll. Právnický slovník. Prague: H.C.Beck, 2012, p.517. 
126 BURDA, E., ČENTÉŠ, J., KOLESÁR, J.,ZÁHORA,J. and coll.: Trestný zákon. Osobitná časť. Komentár .II 

diel, 1st edition. Prague: C.H.Beck, 2011, p. 704. 
127 ŠÁMAL, P. and coll.: Trestní zákon komentář. 2. díl (§140-§421). 2nd edition. Prague: C.H.Beck, 2012, p. 

1451-3586. ISBN 978-80-7400-428-5,p.2592) 
128 See more in: ČENTÉŠ, J., ĽORKO, J.: Trestná zodpovednosť právnickej osoby založená na pričítaní 

trestného činu. In Justičná revue, Vol. 68, No.11 (2016), p. 1178-1192 (1SSN 1335-6461).  
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the given criminal offence is unambiguously a typical example both outwards (towards other 

criminal offences) and inwards (towards the particular parts). It is not a classification and 

naming by criminal law theory but we come across the fact, as stated hereinbefore, that 

intentional form of criminal offence of data distortion in financial and commercial records 

(Sec. 259 Criminal Code) contains two basic facts of the criminal offence that are further 

legislatively structured to subparagraphs. Both provisions of the given criminal offence 

generally manifest their blanket nature.  

As for Section 259 par. 1 Criminal Code, it can be divided into three parts. These are 

mutually interlinked and interrelated in the text of law. Let us first discuss the wording:” any 

person who presents false or grossly distorted data, or conceals mandatory data concerning 

important facts …” Criminal Code does not help us here in explaining the content of the 

terms. We can clearly agree that an entire freedom of interpretation is not appropriate and 

therefore “untrue or grossly distorting data” are perceived by the criminal law theory as a set 

of data (information) not reflecting truth or informing in a distorting manner on the 

circumstances substantial in the given case, or on important facts.129 On the other hand, we 

have not come across a situation that the meaning of the wording “concealing mandatory 

data” would be found questionable in practice. 

A problem may be found elsewhere – the wording as given in the initial part of the 

paragraph seen in its entirety. Legislator used the term “important fact”, or “data concerning 

important facts”. The authors here ask two partial questions: Firstly, who and how should 

distinguish that it is an important fact? In our view, legislator used this attribute intentionally 

in order to qualitatively distinguish a fact from an important fact. As for possible criminal 

liability to be established, this is definitely a significant note because it is a determinant in 

itself. The solution, according to which this term is not defined intentionally in the Criminal 

Code, should be assessed as admissible, as this is not a legislator´s inattention. It would not be 

appropriate, regarding the blanket nature of this criminal offence fact and a great number of 

special rules of law possible, and resolving of this question is left to special rules of law 

within which legislator is able to distinguish better which fact and under what circumstances 

is important.  Our second partial question is rather related to the interpretation of the selected 

wording of the paragraph analysed. If we state false or grossly distorted data, then these must 

also be data concerning important facts (like when such data are concealed)? Or, is it possible 

to find criminal liability in every case of giving false or grossly distorted data (of course, 

while meeting further conditions of the given criminal offence fact) regardless of the quality 

of the fact? In our view, we must not be confused here when interpreting the given provision. 

The data in each of the three options of intentional acting of the offender in the given 

paragraph should concern an important fact. This is what legislator intended to express, i.e. it 

is not possible to establish criminal liability without meeting the given condition. We hold 

that the conditions must be cumulatively met within the given criminal offence fact, that, 

firstly, these are false data or grossly distorted data or concealed mandatory data, and 

secondly, these are data on important facts.     

Now, we are focusing on another construction within Sec. 259 par.1 Criminal Code: 

“…data concerning important facts in a statement, report, input data entered into the 

computer or in other documents…”  We have already mentioned hereinbefore that the term 

“important facts” is not legally defined in Criminal Code. Looking closer to the enumeration 

offered by legislator we can see that it is exemplificative and the most frequently found cases 

of documents in practice are mentioned here. The term “statement” is understood within legal 

theory as businessman´s accounting in the first place. This term is not legally defined in the 

Act No. 431/2002 Coll. on accounting as later amended, but it is used there several times. The 

                                                           
129 BURDA, E., ČENTÉŠ, J., KOLESÁR, J.,ZÁHORA,J. and coll.: Trestný zákon. Osobitná časť. Komentár .II 

diel, 1st edition. Prague: C.H.Beck, 2011, p. 704. 



93 

term “report” is perceived predominantly through Act No. 540/2001 Coll. on state statistics as 

later amended (hereinafter as “Act on State Statistics”) or through Act No. 461/2003 Coll. on 

social Insurance as later amended – these are data or information provided via these Acts. 

Finally, “input data entered into computer” can be basically understood as any input data 

serving for financial inspection as a rule.130      

Eventually, we are getting to the last part of the provision analysed. Its wording is 

“data concerning important facts…in…other documents which serve for…”.  This wording 

does not contain interpretational discrepancies - we only wish to point out that the particular 

subparagraphs of this paragraph state explicitly the purpose for the final use of the data 

concerning important facts (that are modified, grossly distorted or concealed). Hereinafter we 

will give a closer analysis of the selected terms used in the particular subparagraphs. 

When analysing provision of Sec. 259 par.1, subpar. a) – g) Criminal Code we arrive 

at the conclusion that this provision is ample with various specialist terms and concepts. It 

applies for all these terms that their legal definitions are not contained in Criminal Code but in 

respective special rules of law (blanket nature of criminal offence fact). Repeatedly, we can 

emphasize that interpretation of concepts (finding their content) is of great importance when 

establishing criminal liability.  What should be understood under the concept “data 

concerning important facts serving form statistical verification” under subpar. 1 of the 

provision analysed? In order to answer, a search in initial provisions of the act on state 

statistics is necessary; the interpretation of the term “statistical verification” can be found here 

(obviously, such situations in practice occur where  one special rule of law refers to another 

special rule of law, especially in relation to institutes of interdisciplinary nature) . 

Fundamental term under subpar. f) of the provision analysed is “write-off of debt”. 

Under Section 166 par. 1 act on bankruptcy and re-structuring “every insolvent debtor who is 

natural person is entitled to claim write-off of debt by insolvency proceeding or by repayment 

schedule… notwithstanding whether he has obligations arising from his business activities.” 

Without being aware of other terms (and their contents) we would not be able to interpret 

automatically the concept of writing-off a debt within the chain of definitions. Therefore, 

special rules of law play remarkably important role within criminal law. 

Regarding Sec. 259 par.1, subpar.g) Criminal Code various public registers may be 

pointed out to (entry into the Register of Companies or the Land Register, the Motor Vehicles 

Records or other  register pursuant to special regulation). In relation to the  public registers 

mentioned application risks in creating registered offices of companies should be mentioned 

(besides others)  which are not in compliance with the data given (mainly, but not 

exclusively) in Register of Companies.  The manner of creating registered office of a 

company is stipulated in Commercial Code. Regarding the fact that the purpose of this 

monography is not an entire interpretation of the text specifics of contemporary commercial 

law theory, further, we are going to point out to basic standard framework and the application 

discrepancies arising from creation of registered office within so-called first registration of 

company.     

Consistent with the first sentence of Sec.2 par. 3 Commercial Code registered office of 

juristic person is the address which is entered as registered office in Register of Companies or 

in another register stipulated in special Act and under second sentence of the same Section 

every juristic person, while registering in the Register of Companies, must prove, that in 

relation to the real property stated as its registered office it has: 

a) ownership right, or 

b) right of use, or 

c) consent of the real property owner. 

                                                           
12  Ibidem. 
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Ad a) We are going to explain the restrictions in the use of the options hereinbefore 

stated in order to prove existence of legal relationship of company towards its future 

registered office using the example of first registration, i.e. our goal is to briefly outline the 

phase of so-called prospective juristic person heading to its entering into Commercial 

Register. Such entity may not become a real property owner before it comes to an existence131 

(i.e. before prospective juristic person turns into registered juristic person), which means that 

a company in the phase of first registration may not be entered in the deed of property, part B 

(owners and other authorised persons) by land register department of the respective district 

office. For the hereinabove reasons a risk of registration of untrue registered office of 

company arises only in case of the second and third options described in par. Ad b) and Ad c).     

Ad b) Right of use may be proved by company to be established in several ways, most 

often it is creating registered office in such real property or its part left by lessor to the 

company based on lease agreement or another contract with the right of lease stipulated under 

Sec. 663 (and foll.) Act No. 40/1064 Coll. Civil Code as later amended, together with Act No. 

116/1990 Coll. on lease and sublease of non-residential premises as later amended.132 In 

consistency with this, the wording of Sec. 64 Commercial Code is adapted, enabling to 

perform such acts-in-law on behalf of so-called company under creation (besides others) that 

are inevitable for formation of company (i.e. for the company to be entered into Register of 

Companies). Such specific contractual activity is also one of the options how to obtain 

entering of registered office towards which prospective company is in no legal relationship 

(i.e. it is a wrong) as the lessor´s signature in the lease agreement need not be duly certified, 

i.e. register court is unable to assess credibility of the document presented beyond the 

framework of its requirements as for the content and the form. 

Ad c) The third way to prove legal relationship to the future registered office is 

obtaining the respective real property owner´s consent . We observe that also here it is 

partially an application of Section 64 Commercial code – real property owner´s  consent  is a 

unilateral act-in-law (it is no contract) addressed to only a prospective company  not yet 

entered into Register of Companies. Similar to the case of lease agreement, a credibility 

question of the degree of consent must be taken into account as the owner´s signature need 

not be duly certified.  

 Besides observing the drawbacks of the law in effect our author group naturally 

reflects also the legislator´s law making activity in relation to making formal legal 

requirements of consent more strict (obligatory certifying of the real property owner´s 

signature – the respective bill was undergoing its third reading in the 51th session of the 

National Council of the Slovak Republic in the time of completing this monography - 

Resolution No. 2174 of Oct. 22, 2019 in relation to the governmental bill emending and 

supplementing the Act No. 513/1991 Coll. Commercial Code as later amended and amending 

and supplementing certain acts, resulting in passing on the bill proposed to the collection of 

                                                           
131 See the wording § 10 Sec.2 Act No. 40/1964 Coll. Civil Code as amended as lex generalis providing for 

forming of juristic persons: “Juristic persons arise on the day of its entering into commercial or another register 

stipulated by law, unless provided for otherwise by a special law.”  

Cf. the text of § 62 Sec. 1 Commercial Code related to company law: “A…company shall be incorporated on the 

date of its registration in the Companies Register. The request of registration in the Companies Register must be 

filed not later than 90 days after….the company´s establishment (Sec.57) or after the receipt of a proof of 

existence of a training licence or a similar authorisation.   
132 Here the author refers to his previous study comparing (beside others) legal regulations of companies and 

state enterprises; the essential part of the respective outcomes was created within the project that is finalised  in 

this monography (i.e. VEGA 1/0907/16 titled “Legal protection of participants in economic and legal relations 

with an emphasis on protection of creditors under criminal law.”)  
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laws´ editorial.133 Such amending of Sec. 2 par. 3 Commercial Code should reduce the 

possibility to obtain entry of registered office which the company is not in the legal 

relationship required, i.e. as for this kind of entries in commercial register legal certainty of 

the outer legal environment should  increase. 

Second paragraph of Sec. 259 Criminal Code does not manifest any problems in 

respect to objective aspect. The objective aspect of criminal offence fact is again based on 

intentional acts of perpetrator who interferes with computer technology and programs (subpar. 

a)) or who fails to keep, destroys, damages or renders unusable the documents stated in par.1 

of the given provision (subpar. b). It is desirable to state what should be understood under 

“computer technology and program”. Simply, it is its software (program) and hardware 

(computer parts). Subpar. b)  sufficiently clearly stipulates perpetrator´s conduct establishing 

criminal liability, but as for the types of documents it refers to par. 1 again. It should be 

helpful to explain the expression “renders the thing unusable”. A thing becomes unusable as a 

result of such perpetrator´s conduct which is not directed to the thing´s destroying or 

damaging its material body, but creates substantial decrease of quality of the respective part 

of property in such a way that it cannot fulfil its original purpose. Basically, unusableness is 

close to destroying, or damaging the thing (it should be added that unusableness is not 

inspected in general, but in relation to the purpose as observed).134               

    

2.3 SUBJECTIVE ASPECT OF CRIMINAL OFFENCE OF DATA DISTORTION 

IN FINANCIAL AND COMMERCIAL RECORDS 

 An obligatory element of subjective aspect of criminal offence is fault. As stated 

hereinbefore, different types of fault provide the main differentiating criterion in respect to 

criminal offence of data distortion in financial and commercial records under Sec. 259 and 

Sec.260 Criminal Code. For the criminal offence of data distortion in financial and 

commercial records under Sec. 259 Criminal Code fault in the form of intention is required 

while for the criminal offence of data distortion in financial and commercial records under 

Sec.260 Criminal Code fault resulting from negligence will be sufficient. 

 More attention should be paid in our view within de lege lata as well as de lege 

ferenda to another element of subjective aspect which is basically of a facultative nature, but 

in respect of the criminal offence analysed it was used in several cases by legislator. This 

element is criminal motive. Motive expresses inner perpetrator´s impulse which led him to 

commit criminal offence. 

 Within de lege lata impulse related to criminal offence of data distortion in financial 

and commercial records under Sec. 259 Criminal Code occurs in both basic facts. Under Sec. 

259 par. 1 subpar. a) and b) Criminal Code, any person who presents false or grossly distorted 

data, or conceals mandatory data concerning important facts in a statement, report, input data 

entered into computer or in other documents, which serve for statistical verification (subpar. 

a)) or for employee records (subpar. b)) only if he acts with the motive to obtain undue 

advantages for himself or for another. 

 The term undue advantage is not legally defined in Criminal Code, the closes term to it 

is bribe defined under Sec. 131 par. 3 Criminal Code as a thing or other transaction of 

property or non-property nature to which there  is no legal entitlement.  Although these terms 

                                                           
133 Part of Explanatory Memorandum to the respective governmental proposal on § 2 Sec. 3 Commercial Code: 

“Legal regulation is based on the obligation to present a right to use the real property or its part where the 

registered office is situated, or the place of business, when entering into Commercial Register. Regarding the 

impulses from the application practice of courts the condition of a certified consent as granted by the real 

property owner or by a simple majority of co-owners is added. Of course, there is no use to require the consent 

if the company itself is the owner of the real property.    
134 See e.g.: BURDA, E., ČENTÉŠ, J., KOLESÁR, J., ZÁHORA, J. and coll.: Trestný zákon. Osobitná časť. 

Komentár. II. diel, 1st edition. Prague: C.H.Beck, 2011, 1568 p. ISBN 978-80-7400-394-3,p.603. 
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are not identical135 the term undue advantage can be partially derived from the definition of 

the term bribe. Thus undue advantage can be understood as preference of property or non-

property nature to which there is no legal entitlement.  Therefore, it will be necessary for 

criminal prosecution for the minor offence of data distortion in financial and commercial 

records under Sec. 259 par. 1 subpar. a) or b) Criminal Code to prove the perpetrator´s motive 

that he wanted for himself or for another, by conduct as described in Sec. 259 par. 1 subpar. a) 

or b) Criminal Code, to provide undue advantage, which may cause problems in the practice 

of law enforcement authorities.   

 It can be generally observed in property and economic criminality that proving every 

extra element (but also the intention itself e.g. in fraud as a criminal offence under Sec. 221 

Criminal Code) in facts of the particular criminal offences is much more challenging in 

relation to the efforts of the law enforcement authorities, obviously increasing along with the 

level of the perpetrator´s sophistication, which may be troublesome when establishing 

criminal liability of offenders of selected criminal offences. On the other hand, the role of 

criminal law as the ultima ratio tool should be emphasised and define the facts of criminal 

offence in such a way as to reflect and respect providing the protection of qualified social 

relations and interests by the branch of law it mostly regulates. In our view, it is a challenging 

task of criminal law politics where legislator is required to set the criminal law level of 

protection of certain social relations and interests regulated predominantly in other branches 

of law so that not to interfere into other branches of law, but also enabling law enforcement 

authorities to prosecute successfully criminal wrongs.  

 Let us depart from de lege lata in the given paragraph and try to outline some 

reflections de lege ferenda concerning the criminal offence analysed. Several options for 

regulation of motive in the criminal offence analysed are possible. The first solution presents 

certain balance of the particular fact elements where the perpetrator´s motive to obtain undue 

advantages for himself or for another would be required in all subparagraphs of the criminal 

offence of data distortion in financial and commercial records under Sec. 259 par.1 Criminal 

Code. This solution´s negative part is that it will be more challenging for law enforcement 

authorities to prove this criminal offence. An opposite solution would be to absolutely omit 

motive from the criminal offence fact analysed, which, however, does not emphasize the role 

of criminal law as a ultima ratio tool. The third solution is inspired by Czech law (see the next 

subchapter) where instead of motive a different fact element should be established, which 

would be posing threat on (property) rights of another. We hold that the third solution would 

accent the requirement of criminal law as a ultima ratio tool and also the work of law 

enforcement authorities would be less “complicated” than proving a specific perpetrator´s 

motive. It should be noted, though, that the legislative solution in question would require an 

intervention into the second basic fact operating with the necessity to prove motive, too. 

 We hold that in the second basic fact of the criminal offence of data distortion in 

financial and commercial records under Sec. 259 par 2 Criminal Code the wording in the par. 

1 referring to motive is unclear: “The same sentence as referred to in par. 1 shall be imposed 

on any person who, with the intention referred to in par. 1…” Motive in Sec. 259 par. 1 is 

found in subpar. a) and b) only, so we reflect that legislator refers to the perpetrator´s motive 

to obtain undue advantages for himself or another. Paradoxically, the motive mentioned is 

stated only with presenting false or grossly distorted data or concealing mandatory data on 

important facts in statements and documents serving for statistical verification or employee 

records (Sec. 259 par 1 subpar. a) and b) Criminal Code, while in destroying, damaging, 

rendering unusable or failure to keep records stated in Sec. 259 par. 1 subpar.a) to g) Criminal 

Code (Sec. 259 par. 2 subpar. b) Criminal Code) e.g. in destroying statements serving to 

                                                           
135 See substantiation of the Reasoning of the Highest Court of the Slovak Republic, reference No. 5 Tost 

30/2001 of Nov. 29, 2011.  
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control accounting records the motive to obtain undue advantages for himself or another to be 

proved is required. In our view, this is a discrepancy in law, arising probably due to 

legislator´s inattention within legislative process. Thus argumentum ad absurdum it is more 

“convenient” for perpetrator not to keep documents for keeping books than to state false ones, 

as in case of failure to keep records for accounting, law enforcement authorities would have to 

prove also the perpetrator´s motive to obtain undue advantages for himself or for another by 

failure to keep the records. 

 For the future, we urge the law as analysed to be reviewed especially in the view of 

subjective aspect of the criminal offence in question which we hold insufficiently precise and 

suggest considerations on being inspired by the Czech law, in particular supplementing the 

element of posing threat on (property) rights of another.     

 

3 HORIZONTAL COMPARISON (THE CZECH REPUBLIC) 

 The subchapter accents comparative approach in particular. First, we will outline a 

brief analysis of the criminal offence of data distortion on status of management and assets 

under Sec 254 Czech Criminal Code. The criminal offence analysed is placed systematically 

to Chapter VI regulating financial criminal offences, more precisely to Division 3 of this 

Chapter titled Criminal Acts against Mandatory Rules of Market Economy and Circulation of 

Goods in Dealing with Foreign States.  The criminal offence comprises two basic facts, each 

containing three alternatives of perpetrator´s conduct. Paragraph 1 of the provision discussed 

contain also educing related cumulatively to all three alternatives. Compared to the Slovak 

regulation, legislator´s approach to the penalties regulated directly within the facts in the 

special part is of interest. The criminal offence perpetrator may be alternatively imposed 

penalty of imprisonment, or prohibition to undertake certain activities within the set degree, 

or under par. 3 pecuniary penalty. Under Czech law, this criminal offence is a crime only 

under par. 4. 

 The current Czech Criminal Code is effective from January 1, 2010, in the Czech 

Republic and a similar regulation could be found also in previous regulation of substantive 

criminal law, Act No. 140/1961 Col. Criminal Code as amended (hereinafter as “Criminal 

Code”) in Sec. 125 with the same criminal offence title. Specialist literature also brings the 

views that the current wording basically conforms to the previous one (as for par. 1); 

regarding the social need a change was made by adding the list of public registers involved in 

perpetrator´s criminal conduct into the par. 2 options. Therefore, legislator did not omit the 

protection of the given object in the wording of re-codified Act, but responded to the 

development and broadened it in the given case. 

 In the text to follow, we are going to analyse the particular obligatory criminal offence 

elements of fact, referring to substantial differences to the legal regulation of the criminal 

offence of data distortion in financial and commercial records under Sec. 259 and 260 

Criminal Code. Major attention will be focused on objective aspect and subjective aspect of 

the criminal offences analysed. 

 

3.1 SELECTED SPECIFIC ASPECTS OF ELEMENTS OF FACT OF THE 

CRIMINAL OFFENCE OF DISTORTION OF DATA ON STATUS OF 

MANAGEMENTS AND ASSETS 

 This part of the text will focus on the particular elements of fact of the criminal 

offence with the emphasis on possible specific features of the regulation analysed.  As stated 

hereinbefore, the given criminal offence comprises two basic facts we are going to 

concentrate on. Paragraph 1 is primarily devoted to accounting and other similar documents, 

while paragraph 2 stipulates sanctioning of conduct in relation to selected types of public 

registers. 
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 When analysing the object of the criminal offence of distortion of data on status of 

management and assets, it is described in the available Czech literature as an interest in due 

keeping and preserving accounting books and other documents serving to a review on 

management and assets status and the respective control (par.1) and, at the same time, under 

par. 2 there is an interest predominantly in truthfulness of the entries in respective public 

registers.136The interest here is firstly on the part of the addressee of these data, which in 

practise is the state in the first place, but other entities, like e.g. a business partner, should be 

remembered. Beyond the regulation of the respective Act in the Slovak Republic, it is in our 

view also protection of due performance of tax management (threat to timely and properly 

levying of taxes) and protection of property rights of other persons, especially creditors (threat 

to property rights of others). 

 When discussing the subject of the criminal offence of distortion of data on status of 

managements and assets, again, it can be any natural or juristic person.137 Czech Criminal 

Code does not require any special or particular object for this case, even though these will be 

as a rule persons stated in the analysis of subject of the criminal offence of data distortion in 

financial and commercial records. It should be added that the only difference regarding 

corporate criminal liability is the fact that under the regulation in the Slovak Republic the 

criminal offence of data distortion in financial and criminal records is listed here, while the 

Czech regulation contains the list of criminal offences that juristic person is unable to commit, 

where consistent with the hereinbefore mentioned the criminal offence of distortion of data on 

status of management and assets is absent. 

 As stated hereinbefore, the criminal offence of distortion of data on status of 

management and assets comprises two basic facts that we are going to concentrate on when 

analysing objective aspect. A common feature of the regulations in the Slovak Republic and 

the Czech Republic is the blanket nature of legal rules or of the facts stipulated which is a 

significant element of economic criminal offences. Paragraph 1 is primarily devoted to 

accountings and similar documents, while par. 2 regulates sanctioning of conduct in relation 

to selected kinds of public registers. As for interpretation of the particular elements, for the 

start, let us express our view on both paragraphs. Regarding the given criminal offence it 

should not be forgotten that not only acting in the active meaning, but also omission are of 

criminal law relevance. Czech legal theory joints these forms under the term “acting”, 

unknown under the Slovak law as a special term, although we can speak about acting in a 

broader sense. Perpetrator acts in given cases in such a manner as to negatively and in many 

ways influence the value of various kinds of data stipulated by law (accounting data in the 

first place) or the data entered into the registers listed. The scope of the outcomes resulting 

may be varied, including destroying, and distortion up to the state when the respective data do 

not exist any more. 

 Let us take a look at the paragraphs offered within the given criminal offence in 

particular. Paragraph 1 of the given Section can be called “influencing of accounting”; such 

name is used also by the Czech criminal law theory.  Legislator offers, within three 

subsubparagraphs mutually alternatively related, a number of possible perpetrator´s conducts 

liked with criminal law consequences. While subsubparagraph 1 gives omission to act where 

the person is obliged to under law (“… whoever does not keep …or other documents serving 

as overview of the status of management and assets of for auditing thereof even though he is 

legally obliged so…”) in the subsubparagraphs  2 and 3 it is an active conduct  (“… whoever 

enters false or grossly distorted data in… or in other documents…”, or whoever alters, 

                                                           
136 ŠÁMAL, P. and coll.: Trestní zákoník komentář 2. Díl (§140-§421). 2nd edition. Prague: C.H.Beck, 2012, p. 

1451-3586. ISBN 978-80-7400-428-5, p. 2582. 
137 Under § 7 Act No. 418/2011 Coll. on criminal liability of juristic persons and proceedings against them as 

amended.  
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destroys, damages, renders unusable or conceals such ….or other documents…”) . It is of 

interest in respect to the given criminal offence stipulated in par. 1 that it is supplemented by 

the wording cumulatively linked to every subsubparagraph. The interpretation that the 

supplementing concerns only subsubparagraph 3 is definitely wrong. This supplementing 

alternatively goes as follows: “…and so endangers material rights of another or timely and 

regular assessment of tax…”  Content of this wording is definitely the object of protection 

which is protection of property rights of others (e.g. shareholders), or timely and proper 

levying of tax. The task of the law enforcement authority in a particular case is to prove both 

cumulatively stipulated conditions. It is obvious from the wording that it is a criminal offence 

of threatening and therefore to establish criminal liability a threat itself will be sufficient; if a 

disorder occurred, the given act would have to be considered as any other criminal offence 

(e.g. under Sec. 222 damnification of creditors or Sec. 240 evasion of tax, fee and similar 

compulsory payments under Czech Criminal Code). The conduct given could be then deemed, 

in relation to any taxes, to be a preparation for some of tax criminal offences (in the Slovak 

Republic, such conduct could be qualified as preparing to commit some of tax crimes). 

However, the supplementing does not comprise due and timely levying of insurance payments 

although data distortion under subsubparagraphs 1, 2, 3, may also concern insurance data. It is 

hard to assess whether this was legislator´s interest or a drawback of the regulation. And 

although we keep on mentioning data in documents, so far we have not stated what the 

documents involved are in the view of Czech legislator. It is similar to our regulation, i.e. 

these are mainly the ones that can be listed within the broader term accounting (under special 

legal rule), but also other documents – of course, it is not a complete list. It definitely applies 

to all documents that they serve for reviewing the status of management and assets of during 

controlling, and this is essential. Although we outlined that the subject is general, and that is 

what we abide with, it will always be a person legally obligated to do something (he keeps the 

respective data, or he omits this obligation). We can come across such criminal offence in 

practice mainly in relation to bankruptcy or insolvency proceeding when the subjects liable 

often interfere with documents with the goal to distort the existing liabilities or to conceal the 

real status. 

   Paragraph 2 of the given criminal offence is marked in theory also as a conduct in 

relation to the selected public registers. Repeatedly, three alternatives are found in three 

subsubparagraphs.  The first two manifest the elements of active conduct approaching as far 

as fraudulent conduct (…anyone who states false or grossly distorted data in documents 

serving for entry of…”  or, …”anyone who states false or grossly distorted data in documents 

serving for elaboration of an expert opinion that is to be enclosed to a petition for entry of a 

record to…or conceals substantial data in such documents…) the third subparagraph 

basically means an omission of the duty stated (anyone who endangers or limits another 

person on his/her rights by failing to submit a petition for entry of record stipulated by law 

to…or fails to deposit a document to the collection of documents even though he is legally or 

contractually obliged to do so…”). Threat in itself (or the threat to or a limitation of rights) 

will be sufficient. Paragraph does not stipulate any other condition, thus the conduct itself 

consistent with some of the alternatives establishes the elements of fact of the criminal 

offence. The Act lists what public registers are in question under the special rule of law. If 

using application practice, the courts have come across the first alternative within insolvency 

proceedings. 

 An obligatory element of subjective aspect of criminal offence is fault. This 

obligatory element is not a key aspect in comparing selected legal regulations. Regarding 

subjective aspect, the criminal offence of distortion of data on status of management and 

assets is an intentional criminal offence.  On the other hand, in the criminal offence of data 

distortion in financial and commercial records under Slovak law various kinds of faults 
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present the key differentiation criterion among basic facts under Sec. 259 and Sec. 260 

Criminal Code. To establish criminal offence of data distortion in financial and commercial 

records under Sec. 259 Criminal Code fault in the form of intention is required, while for 

criminal offence of data distortion in financial and commercial records under Sec. 260 

Criminal Code fault as negligence will be sufficient. 

 To conclude the comparing presented, a synthesis should be carried out to summarize 

the details and differences in the Slovak and the Czech regulation. Firstly, it must be 

mentioned that even though both criminal offences in the particular substantive criminal law 

codes are placed in the chapters with identical titles (economic criminal offences), they are 

not quite identical. This can be seen within the criminal offences protection object where 

under the Czech law truthfulness of the data entered into the stipulated public registers is of 

much more interest. 

 When comparing the legal regulations as analysed, we can observe that Czech 

Criminal Code, contrary to the Slovak Criminal Code, does not contain negligent form of the 

given criminal offence (see Sec. 260 Criminal Code). Further comparing will allow us to 

deduce that the criminal offence of distortion of data on status of management and assets 

under 254 par. 1 and par 2. subsubpar. 3 Criminal Code is a criminal offence of threat ((while 

under par.2 and par. 2 subsubpar. 2 it is a criminal offence of disorder). Under the Slovak law 

the criminal offence of data distortion in financial and commercial registers is generally 

deemed to be a criminal offence of disorder while threat itself is not sufficient in itself for 

criminal liability be established. 

 Another question to be discussed within the comparison of the regulations is the 

wording of Sec. 254 par. 1 Czech Criminal Code “… endangers timely and regular 

assessment of tax…” It is immediately obvious that the Slovak regulation does not contain 

such or similar wording within the paragraph analysed. Although it may initially raise worries 

due to the lack of preciseness of the Slovak legislator, it will not quite be so. Firstly, it must 

be said that it is a part of the criminal offence of threat in the Czech regulation while under the 

Slovak law it is a criminal offence of disorder, as we already mentioned hereinbefore. As for 

tax criminal offences under Slovak law, these are stipulated under Chapter Five, Title 3 

Criminal Code and therefore we hold that the facts themselves are sufficient for the purpose 

of protection. Thus it is not necessary or desirable for the Slovak regulation to be amended 

within Sec. 259 Criminal Code by using a similar provision as it is so within Czech Criminal 

Code. 

 Finally, let us go back to the object of protection where within Sec. 259 par. 1 

Criminal Code subpar. a) and b) a secondary object is appearing, too, the protection of 

creditor (through another condition of criminal liability linked to subjective aspect of fact – 

via motive – as indicated by the wording “… with the intention to obtain undue advantages 

for himself or for another…”. Compared to Sec. 254 par. 1 Criminal Code it is rather a 

narrow defining of another person´s property protection regarding the fact that in the entire 

provision of the Czech regulation the property rights of others (besides others) are protected 

even prior to any threat. It might be worth considering that the hereinbefore mentioned motive 

should not be part of all subparagraphs of the par. 1 of the Slovak regulation, or, it could be 

replaced by threat to property rights of another in the same way as in the Czech regulation. It 

would be questionable which option would be more efficient in practice, which, while 

accenting the ultima ratio principle, would not be barring criminal prosecution. In every case, 

the given provision is linked to a number of further correlations that should be taken into 

account when amending, however, it can be observed that the Czech regulation can be found 

inspiring by Slovak legislator.  

 

4 REGULATION IN NEIGHBOURING STATES 
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 For the purposes of this monograph we deem it useful to provide a non-exhaustive list 

of facts of criminal offences with similar contents as the Slovak criminal offence of distortion 

of data in financial and commercial records. As was stated, this list is non-exhaustive since 

complex and detailed research on foreign regulation exceeds the scope of this monograph. At 

the same time, we hope that the provided regulation in foreign countries will be of benefit to 

addressees of this monograph. 

 

4.1 HUNGARY 

 Criminal offence of breaching of accounting regulations is provided for under Section 

403 Hungarian Criminal Code.  

(1) Any person who infringes the documentation system or violates the annual reporting, 

bookkeeping and auditing obligations prescribed in the Accounting Act or in the regulations 

adopted under its authorization, and thereby: 

a) causes an error that is construed as having a significant impact on true and fair view; or  

b) prevents the overview or inspection of his financial situation in the given financial year; is 

guilty of a felony punishable by imprisonment not exceeding three years. 

(2) Any private entrepreneur and any other operator not covered by the Accounting Act, who 

violates his record keeping and documentation obligation prescribed by law, and thereby 

prevents the overview or inspection of his financial situation shall be punishable in 

accordance with Subsection (1). 

(3) In the case provided for in Subsection (1) the penalty shall be imprisonment between two 

to eight years if the criminal offense is committed within the scope of activities of a financial 

institution, investment firm, commodities broker, investment fund manager, venture capital 

fund manager, exchange market, clearing house, central depository, a body acting as a central 

counterparty, insurance company, reinsurance company or independent insurance 

intermediary, voluntary mutual insurance fund, private pension fund, an institution for 

occupational retirement provision or by a regulated real estate investment company. 

(4) For the purposes of this Section ‘error construed as having a significant impact on true and 

fair view’ shall mean if the total of all errors (whether negative or positive) for a given 

financial year and the impacts thereof - increasing or decreasing the profit or loss or the equity 

- exceeds twenty per cent of the net sales revenue shown in the financial report for the 

financial year when the error was made, as well as twenty per cent of the balance sheet total. 

If the total of all errors (whether negative or positive) for a given financial year and the 

impacts thereof - increasing or decreasing the profit or loss or the equity - exceeds five 

hundred million forints shall be treated as an error construed as having a significant impact on 

true and fair view in all cases. 

 Section 409 Hungarian Criminal Code stipulates criminal offence of failure to comply 

with the obligation to supply economic data. 

(1) Any executive employee of an economic operator who partakes in the act of:  

a) disguising the economic operator so that it cannot be located at its registered office, 

permanent establishment or branch;  

b) registration of a person in the public records as the authorized representative of the 

economic operator, whose home address or customary residence is unknown, or treated as 

unknown; or  

c) registration of a person or economic operator in the public records as the owner of the 

economic operator, whose home address or customary residence is unknown, or treated as 

unknown, or that cannot be found at its registered office, permanent establishment or branch, 

or who is not the beneficial owner; is guilty of a felony punishable by imprisonment not 

exceeding three years. 
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(2) Any person who fails to disclose data, rights or facts related to economic activities to be 

registered in public records, or fails to report the changes in such data, rights or facts, if the 

obligation of reporting is prescribed by law, is guilty of a misdemeanor punishable by 

imprisonment not exceeding two years. (3) For the purposes of this Section, beneficial owner 

shall mean a person or organization who controls - directly or indirectly - at least ten per cent 

of the voting rights or the capital of the economic operator, or has a dominant influence by 

definition of the Civil Code. 

 

4.2 FEDERAL REPUBLIC OF GERMANY 

 Criminal offence of violation of book-keeping duties is provided for under Section 

283b Criminal Code of the Federal Republic of Germany. 

(1) Whosoever 

1. fails to keep books of account which he is statutorily obliged to keep, or keeps or modifies 

them in such a manner that a survey of his net assets is made more difficult; 

2. disposes of, hides, destroys or damages books of account or other documentation, which a 

merchant is obliged by commercial law to keep, before expiry of the archiving periods which 

exist for those obliged to keep books, and thereby makes a survey of his net assets more 

difficult; 

3. contrary to commercial law 

(a) draws up balance sheets in such a manner that a survey of his net assets is made more 

difficult; or 

(b) fails to draw up a balance sheet of his assets or the inventory in the prescribed time 

shall be liable to imprisonment not exceeding two years or a fine. 

(2) Whosoever acts negligently in cases under subsection (1) No 1 or 3 above shall be liable 

to imprisonment not exceeding one year or a fine. 

(3) Section 283(6) shall apply mutatis mutandis (The offence shall only entail liability if the 

offender has suspended payments or if insolvency proceedings have been instituted to his 

assets or the application to institute proceedings has been rejected due to lack of available 

assets.). 

  

4.3 THE REPUBLIC OF POLAND 

 Article 303 of the Polish Criminal Code regulates the following offence. 

§ 1. Whoever causes material damage to a natural or legal person or an organizational unit 

which is not a legal person, by failing to document business activities or by documenting it in 

an dishonest or false manner, particularly by destroying, removing, concealing, altering or 

falsifying documents regarding such activities shall be subject to the penalty of deprivation of 

liberty for up to 3 years.  

§ 2. If the perpetrator of the offence specified in § 1 causes a considerable material damage 

shall be subject to the penalty of deprivation of liberty for a term of between 3 months and 5 

years.  

§ 3. In the event that the act is of a lesser significance, the perpetrator of the offence specified 

in § 1 shall be subject to a fine, the penalty of restriction of liberty or the penalty of 

deprivation of liberty for up to one year.  

§ 4. If the injured party is not the State Treasury, the prosecution of the offence specified in § 

1-3 shall occur on a motion of the injured person.  

 

 

5 SOCIO-LEGAL AND CRIMINOLOGICAL RESEARCH 

Research conducted in the scientific project under the name “Legal Protection of 

Economic and Legal Relations with an Emphasis on Protection of Creditors under Criminal 



103 

Law” was partially devoted to socio-legal and criminological research related to criminal 

offence of distortion of data in financial and commercial records under Section 259 and 

Section 260 Criminal Code. The socio-legal and criminological research in question regarding 

the criminal offence of distortion of data in financial and commercial records was carried out 

in 2016, 2017 and 2018 based on the research methodology. 

The basic statistical sources held by the Ministry of the Interior of the Slovak Republic 

in the so-called crime statistics for years 2016, 2017 and 2018 (which observe the quantity of 

identified and resolved criminal offences during the period under consideration) and data 

contained in the Statistic Yearbook on the Activities of the General Prosecution Office of the 

Slovak Republic as prepared by the GPO of the SR (observing the number of criminal 

prosecution completed and number of indictments) with regard to the survey period were used 

as basis of this research. The given sources of information use different methods to 

summarize data contained in them and are, therefore, appropriate for the conduct of the 

aforementioned research. The research in question also contains an analysis of final 

judgments of general courts of the Slovak Republic in the examined period (first instance 

judgments not contested by remedial measures, second instance judgments reversing the first 

instance judgments, first instance judgments affirmed by second-instance court) which were 

decided in relation to the specified criminal offences and were published on websites with 

anonymized data. Particularly with regard to their contents, these decisions provide the 

possibility to examine various factors (for instance, penalty imposed, offence, legal 

classification, personal characteristics of an offender, and more). An analysis of the sources of 

data was conducted for the consecutive years surveyed (successively for 2016, 2017, 2018) 

with regard to both Sections under which criminal offence of distortion of data in financial 

and commercial records is regulated. 

 

5.1 YEAR 2016 

 According to the Crime statistics in the Slovak Republic for 2016 held by the 

Ministry of the Interior of the SR, criminal offence of distortion of data in financial and 

commercial records as provided by Section 259 Criminal Code was found in 83 cases without 

any further legal classification of individual cases while 28 cases were solved which results in 

a rate of 34% of successful crime solution. The overall damage resulting from identified cases 

amounted to 1,959,000€. Additionally, 15 cases in connection with criminal offence under 

Section 259 Criminal Code were solved in 2016, however, based on the given statistics it is 

not possible to determine when criminal offences were committed and detected. Statistical 

data indicate that the number of prosecuted persons and persons under investigation related to 

the criminal offence in question for year 2016 was 45 persons.  

 These statistics show that in 2016 there is a lack of information on criminal offence of 

distortion of data in financial and commercial records under Section 260 Criminal Code and 

therefore it was found in none of the cases (the same rate applies to additionally solved cases). 

 Based on the Statistic Survey of the Criminal and Non-Criminal Acts for 2016 as 

prepared by the GPO of the SR it is possible to grasp two data groups related to the 

research – the first results from the point of view of the person convicted of criminal offences 

and the second in connection with the ways of completion of criminal prosecution against a 

person (not involving data on completed criminal prosecution in the merit). In 2016, 38 

offenders were tried while 34 of them were convicted (3 women were among the convicted) 

under Section 259 Criminal Code. In 3 cases unconditional sentence of imprisonment was 

imposed on convicted persons and suspended imprisonment sentence for a probationary 

period was imposed in 20 cases (including cases with suspended imprisonment sentence for a 

probationary period with supervision). Community service work was imposed on a convicted 

person in 1 case and so was the forfeiture of a thing. In 2 cases the court waived the 
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punishment of a convicted person, pecuniary penalty was imposed on convicted person in 11 

cases and 2 cases involved prohibition to undertake certain activities. Other penalties were 

imposed on convicted persons in 17 cases, however, it is not evident what other penalty 

includes. In 2016 a plea bargain agreement was accepted by courts in 20 cases. In 1 case the 

prosecution of an offender was stayed, in 2 cases offenders were acquitted and in 1 case 

criminal prosecution was completed otherwise. There are no data collected on criminal 

offence as provided by Section 260 Criminal Code in that regard. 

 On the other hand, data regarding the completion of criminal prosecution against a 

person indicate that in 2016 criminal prosecution of 53 identified persons in case of criminal 

offence under Section 259 Criminal Code was completed, 6 of these persons being women. In 

2016 number of assaults related to this offence was 68. Conditional suspension of criminal 

prosecution was undertaken by the prosecutor in 1 case and in 18 cases a plea bargain 

agreement was signed by the prosecutor. In 2016, 28 indictments were lodged on offenders, 3 

of those were women. 1 offender aged 16 - 18, three offenders aged 19 – 21, eight offenders 

aged 22 – 30, seven offenders aged 31 – 40, seven offenders aged 41 – 50 and two offenders 

aged 51 – 60 were among the accused, whereas categories of aged 14 – 15 and aged 61 and 

over were not detected regarding the accused persons. In relation to the accused persons, 6 

recidivists were detected in 2016. 

 Data group related to the means of completion of criminal prosecution against a 

person denotes that in 2016 criminal prosecution related to criminal offence under Section 

260 Criminal Code of 2 identified persons was completed, none of them was a woman. In 

2016, there were 2 assaults detected related to this criminal offence. An indictment was 

lodged on 1 person aged 51 – 60 in 2016.  

  For year 2016 20 final sentencing decisions of general courts of the Slovak Republic 

related to criminal offence as provided by Section 259 Criminal Code, published on the 

Ministry of Justice of the Slovak Republic website, were analyzed. Of these decisions, 8 were 

in the form of criminal warrant, 10 were plea bargain agreements accepted by court, in 1 case 

parties to proceedings waived their right to appeal, therefore the decision was written with 

brief justification, and 1 decision was produced with standard justification. 

Various substantial circumstances were the object of the given decisions: 3 cases 

involved filing a request of registration with business register which led to the registration of 

data in such register; making interference in computer software which managed fiscal cash 

register and printed false documents instead of the authentic ones and subsequently erased 

such data; organization of illegal employment of foreigners which was also included issuing 

fictitious invoices that either entered or did not enter in the accounts, and simultaneously 

incorrect completion of tax returns and parallel submission of false documents to public 

authority with the aim of prolonging illegal employment of foreigners; drawing up unusable 

documentation serving to account auditing (their loss); 9 cases contained failure to keep 

accounting documents or accounting material; failure to enter into accounts purchase and sale 

of goods which led to withholding of information for account auditing; failure to submit 

accounting documents for tax audit, therefore withholding accounting documents; failure to 

submit accounting books for tax audit and subsequent passing over of the ownership interest 

in the relevant company whereas accounting books were not submitted to the new member; 

submission of unauthorized documents for the inspectorate check by Central Office of Labor, 

Social Affairs and Family and failure to achieve own-contribution designated for 

implementation of project when the inspectorate check was undertaken with the purpose of 

granting contribution for implementation of project; recording the least possible sales via 

electronic cash register for operating and at the same time failure to record major part of sales 

via electronic cash register. Legal classification of criminal offences in decisions examined is 

as follows: 5 cases amounted to Section 259 subsection 1 Criminal Code; 11 cases amounted 
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to Section 259 subsection 2 Criminal Code; 4 cases amounted to Section 259 subsection 3 

Criminal Code. Decisions examined involved 2 cases with waiver of punishment of the 

sentenced considering prior sentence imposed. Decisions contained 6 pecuniary penalties (in 

4 cases as single type of sentence) with the lowest in the amount of 400€ and the highest in 

the amount of 3000€. Suspended imprisonment sentence for a probationary period (including 

probation period with probationary supervision) was imposed in 14 cases (out of which 11 as 

single type of sentence) where the shortest period was 6 months with probation period of 12 

months and the longest period of 3 years with probation period of 4 years. In 1 case forfeiture 

of a thing was imposed alongside another type of sentence and in another case prohibition to 

enter into the contract on the transfer of the ownership interest for 36 months was imposed 

simultaneously with a different type of sentence. 2 cases contained duty to undergo a social 

skills training program or other educational program in cooperation with with a probation or 

mediation officer. In at least 7 cases an offender who committed a criminal offence was 

executive director of a company, at least 3 cases contained an offender who was liable for or 

acting on behalf of the company and at least 5 cases involved an offender who was natural 

person acting as an entrepreneur. In 18 cases an offender committed a criminal offence as a 

single person; 1 case contained criminal offence committed by 2 persons acting in 

conjunction where regarding this criminal matter each of them also acted individually, and in 

1 case both persons were marked as offenders, however a decision did not identify them as 

accomplices. The offence was committed alongside criminal offence of smuggling of 

migrants, criminal offence of minimizing taxes and insurance, criminal offence of failure to 

pay taxes and insurance and criminal offence of non-payment of taxed and insurance.  

One final sentencing decision of a general court of the Slovak Republic related to 

criminal offence under Section 260 Criminal Code published on the Ministry of Justice of the 

Slovak Republic website was analyzed for year 2016. The given decision was a plea bargain 

agreement accepted by court. The object of substantial circumstances of the case was failure 

to submit invoices received by the mayor for registration into the accounting of a village due 

to continuous negligence which led to distortion of data in financial records of such a village. 

Afterwards the invoices were registered but the damage incurred was in the amount of 

153,933.04€. Legal classification of an offence of the examined decision amounted to Section 

260 Criminal Code. An accumulative suspended imprisonment sentence for a probationary 

period of 3 years and probationary supervision and the probationary period of 5 years was 

imposed on the offender, while the duty to compensate for the caused damage to the village 

within the probationary period in the amount of 153,933.04€ was imposed, too. In this case, 

the offender was a mayor of the village and acted individually as an offender. 

 

5.2 YEAR 2017 

  According to the Crime statistics in the Slovak Republic for 2017 held by the 

Ministry of the Interior of the SR, criminal offence of distortion of data in financial and 

commercial records as provided by Section 259 Criminal Code was found in 73 cases 

without any further legal classification of individual cases, while 26 cases were solved which 

results in a rate of 36% of successful crime solution. The overall damage resulting from 

identified cases amounted to 1,121,671,000€. Additionally, 11 cases in connection with 

criminal offence under Section 259 Criminal Code were solved in 2017, however, based on 

the given statistics it is not possible to determine when criminal offences were committed and 

detected. Statistical data indicate that the number of prosecuted persons and persons under 

investigation related to the criminal offence in question for year 2017 was 37 persons.  

 These statistics show that in 2017 there is a lack of information on criminal offence of 

distortion of data in financial and commercial records under Section 260 Criminal Code and 

therefore it was found in none of the cases (the same rate applies to additionally solved cases). 
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 Based on the Statistic Survey of the Criminal and Non-Criminal Acts for 2017 as 

prepared by the GPO of the SR it is possible to grasp two data groups related to the 

research – the first results from the point of view of the person convicted of criminal offences 

and the second in connection with the ways of completion of criminal prosecution against a 

person (not involving data on completed criminal prosecution in the merit). In 2017, 35 

offenders were tried while 24 of them were convicted (1 woman was among the convicted) 

under Section 259 Criminal Code. In 1 case unconditional sentence of imprisonment was 

imposed on convicted person and suspended imprisonment sentence for a probationary period 

was imposed in 12 cases (including cases with suspended imprisonment sentence for a 

probationary period with supervision). Community service work was imposed on a convicted 

person in 1 case and so was the forfeiture of a thing. Pecuniary penalty was imposed on 

convicted person in 2 cases and 2 cases involved prohibition to undertake certain activities. 

Other penalties were imposed on convicted persons in 10 cases, however, it is not evident 

what other penalty includes. In 2017 a plea bargain agreement was accepted by courts in 6 

cases. In 3 cases the prosecution of an offender was stayed, in 4 cases offenders were 

acquitted and in 4 cases criminal prosecution was completed otherwise. There are no data 

collected on criminal offence as provided by Section 260 Criminal Code in that regard. 

 On the other hand, data regarding the completion of criminal prosecution against a 

person indicate that in 2017 criminal prosecution of 45 identified persons in case of criminal 

offence under Section 259 Criminal Code was completed, 6 of them being women. In 2017 

number of assaults related to this offence was 57. Conditional suspension of criminal 

prosecution was undertaken by the prosecutor in 2 cases and in 7 cases a plea bargain 

agreement was signed by the prosecutor. In 2017, 27 indictments were lodged on offenders, 4 

of those were women. 1 offender aged 19 - 21, 12 offenders aged 22 – 30, 5 offenders aged 31 

– 40, 7 offenders aged 41 – 50, 1 offender aged 51 – 60 and 1 offender aged 61 and over were 

among the accused, whereas categories of aged 14 – 15 and aged 16 - 18 were not detected 

regarding the accused persons. In relation to the accused persons, 11 recidivists were detected 

in 2017. Data related to criminal offence as provided by Section 260 Criminal Code were not 

registered. 

 For year 2017, 16 final sentencing decisions of general courts of the Slovak Republic 

related to criminal offence as provided by Section 259 Criminal Code, published on the 

Ministry of Justice of the Slovak Republic website, were analyzed. Of these decisions, 3 were 

in the form of criminal warrant, 3 were plea bargain agreements accepted by court, in 5 cases 

parties to proceedings waived their right to appeal, therefore the decision was written with 

brief justification, and 5 decisions were produced with standard justification. Various 

substantial circumstances were the object of the given decisions: ensuring the removal of the 

executive director of the company and subsequent election of the new executive director, 

followed by ensuring transfer of ownership interest and ensuring that minutes be signed to 

prove the submission of accounting which in reality did not happen, therefore making 

documents for account auditing unusable; the loss of accounting documents and invoices 

(making them unusable) making it impossible to determine whether a subject has funds to pay 

for social insurance during auditing; forging documents related to transfer of ownership 

interest of the company followed by submission of such documents by the executive director 

in business register which registered them; making interference in software which managed 

fiscal cash register and printed false documents instead of the authentic ones and subsequently 

erased such data; burning accounting documents which prevented the access to the accounts; 

registering fictitious employment relationships with the aim of payment of social insurance 

benefits, stating fictitious jobs and salaries with the aim of payment of unemployment 

benefits, reporting occupational accidents and applying for payment of witness expenses on 

the basis of fictitious documents; 3 cases involved failure to keep accounts or other 
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accounting records; failure to keep records for account auditing and failure to submit personal 

tax returns which prevented tax audit; entering into 7 fixed-term employments which were not 

reported to Social Insurance Company while the wage was paid; failure to submit accounting 

documents for tax audit (failure to keep them); transfer of a company on the basis of false 

documents when such transfer was registered in business register, attempted transfer of the 

property on the basis of false documents which failed before such an attempt occurred, and 

change of the executive director of the company which was registered in business register on 

the basis of false documents; submission of tax return which involved excess and subsequent 

non-cooperation with tax audit – failure to submit accounts; the loss of accounting documents 

which made it impossible to find out whether a subject had funds to pay social insurance 

which prevented tax authority from carrying out audit (the accounts were made unusable); 

failure to ensure keeping accounts and keeping records of employees, failure to submit tax 

returns and failure to submit documents for public health insurance and social insurance 

control. Legal classification of criminal offences in decisions examined is as follows: 1 case 

amounted to Section 259 subsection 1 Criminal Code; 7 cases amounted to Section 259 

subsection 2 Criminal Code; 7 cases amounted to Section 259 subsection 3 Criminal Code 

and 1 case amounted to Section 259 subsection 4 Criminal Code. Decisions examined 

involved 1 case with waiver of punishment of the sentenced considering prior sentence 

imposed. Decisions contained 1 pecuniary penalty (as single type of sentence) in the amount 

of 1,000€. Suspended imprisonment sentence for a probationary period (including probation 

period with probationary supervision) was imposed in 13 cases (out of which 10 as single 

type of sentence) where the shortest period was 6 months with probation period of 12 months 

and the longest period of 3 years with probation period of 5 years. 1 case involved 

unconditional imprisonment sentence of 5 years related to the facts of the criminal offence 

under Section 259 subsection 4 Criminal Code. In one case forfeiture of a thing was imposed 

alongside another type of sentence and 3 cases contained prohibition to undertake certain 

activities – prohibition to conduct business for 3 years; prohibition to conduct trade business 

for 6 years and prohibition to hold a position in managing, supervisory or control body of the 

company and activity related to employing persons for 5 years. Community service work was 

imposed in one case alongside another sentence. 1 case contained duty to undergo a social 

skills training program or other educational program in cooperation with with a probation or 

mediation officer and 2 cases involved duty to get employed or actively seek employment in a 

provable way. In one case protective outpatient psychiatric therapy was imposed, as well as 

sentence. In at least 2 cases an offender who committed a criminal offence was executive 

director of a company and at least 9 cases involved an offender who was natural person acting 

as an entrepreneur. In 14 cases an offender committed a criminal offence as a single person; 1 

case contained criminal offence committed by 2 persons acting in conjunction and in 1 case 

both persons were marked as offenders, however a decision did not identify them as 

accomplices. The offence was committed alongside criminal offence of harm done to rights of 

another, criminal offence of subsidy fraud, criminal offence of tax and insurance evasion, 

criminal offence of theft and criminal offence of forcible entry into dwelling. There was not a 

decision related to Section 260 Criminal Code analyzed for year 2017. 

 

5.3 YEAR 2018  

 According to the Crime statistics in the Slovak Republic for 2018 held by the 

Ministry of the Interior of the SR, criminal offence of distortion of data in financial and 

commercial records as provided by Section 259 Criminal Code was found in 55 cases without 

any further legal classification of individual cases, while 16 cases were solved which results 

in a rate of 29% of successful crime solution. The overall damage resulting from identified 

cases amounted to 46,000€. Additionally, 8 cases in connection with criminal offence under 
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Section 259 Criminal Code were solved in 2018, however, based on the given statistics it is 

not possible to determine when criminal offences were committed and detected. Statistical 

data indicate that the number of prosecuted persons and persons under investigation related to 

the criminal offence in question for year 2018 was 19 persons.  

 These statistics show that in 2018 there is a lack of information on criminal offence of 

distortion of data in financial and commercial records under Section 260 Criminal Code and 

therefore it was found in none of the cases (the same rate applies to additionally solved cases). 

 Based on the Statistic Survey of the Criminal and Non-Criminal Acts for 2018 as 

prepared by the GPO of the SR it is possible to grasp two data groups related to the 

research – the first results from the point of view of the person convicted of criminal offences 

and the second in connection with the ways of completion of criminal prosecution against a 

person (not involving data on completed criminal prosecution in the merit). In 2018, 20 

offenders were tried while 17 of them were convicted (4 women were among the convicted) 

under Section 259 Criminal Code. Suspended imprisonment sentence for a probationary 

period was imposed in 8 cases (including cases with suspended imprisonment sentence for a 

probationary period with supervision). Forfeiture of a thing was imposed on a convicted 

person in 1 case. Pecuniary penalty was imposed on convicted person in 3 cases and 3 cases 

involved prohibition to undertake certain activities. Other penalties were imposed on 

convicted persons in 10 cases, however, it is not evident what other penalty includes. In 1 

case the court waived the punishment of an offender. In 2018 a plea bargain agreement was 

accepted by courts in 2 cases. In 3 cases offenders were acquitted. There are no data collected 

on criminal offence as provided by Section 260 Criminal Code in that regard. 

 On the other hand, data regarding the completion of criminal prosecution against a 

person indicate that in 2018 criminal prosecution of 33 identified persons in case of criminal 

offence under Section 259 Criminal Code was completed, 4 of them being women. In 2018 

number of assaults related to this offence was 37. Conditional suspension of criminal 

prosecution was undertaken by the prosecutor in 1 case and in 1 case a plea bargain 

agreement was signed by the prosecutor. Overall, 26 indictments were lodged on offenders, 4 

of those were women in 2018. 1 offender aged 19 - 21, 3 offenders aged 22 – 30, 7 offenders 

aged 31 – 40, 6 offenders aged 41 – 50, 8 offenders aged 51 – 60 and 1 offender aged 61 and 

over were among the accused, whereas categories of aged 14 – 15 and aged 16 - 18 were not 

detected regarding the accused persons. In relation to the accused persons, 8 recidivists were 

detected in 2018.  

 Data group related to the means of completion of criminal prosecution against a 

person denotes that in 2018 criminal prosecution related to criminal offence under Section 

260 Criminal Code was completed in case of 1 identified person, none of them was a woman. 

In 2018, there was 1 assault detected related to this criminal offence. An indictment was 

lodged on 1 person aged 51 – 60 in 2018. 

 For year 2018, 11 final sentencing decisions of general courts of the Slovak Republic 

related to criminal offence as provided by Section 259 Criminal Code, published on the 

Ministry of Justice of the Slovak Republic website, were analyzed. Of these decisions, 6 were 

in the form of criminal warrant, 1 was plea bargain agreements accepted by court, in 3 cases 

parties to proceedings waived their right to appeal, therefore the decision was written with 

brief justification, and 1 decision was produced with standard justification. Various 

substantial circumstances were the object of the given decisions: failure to keep accounts and 

failure to prove expenses needed to obtain, secure and keep income for the purpose of 

determining the basis for income tax; ensuring removal of the second company executive 

director and her removal as company member on the basis of fabricated documents, whereas 

this situation was register in business register upon proposal; three cases contained failure to 

keep accounts and other required records; making interference in computer software which 
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managed fiscal cash register and printed false documents instead of the authentic ones and 

subsequently erased such data; failure to keep accounts by executive director, later liquidator 

of the company; preparing an application for company registration to business register 

through an attorney with a fraudulent consent of an owner of the property to locate the 

registered office in his property; failure to provide a loan granted for a nonprofit organization 

to enter into accounts, subsequent signing of 17 expense cash receipts (expenditure) proving 

the return of the gift which did not occur, followed by their entering into accounts of the 

nonprofit organization for the purpose of reducing revenue of the nonprofit organization so 

that the duty of returning contributions to public administrative institutions was not imposed; 

failure to keep a record and documentation for account auditing even though they were sent a 

reminder by tax authorities; destroying of account documentation and its foundation which 

made the account auditing impossible. Legal classification of criminal offences in decisions 

examined is as follows: 3 cases amounted to Section 259 subsection 1 Criminal Code; 4 cases 

amounted to Section 259 subsection 2 Criminal Code; 4 cases amounted to Section 259 

subsection 3 Criminal Code. Decisions contained 3 pecuniary penalties (in 3 cases as single 

type of sentence) with the lowest in the amount of 200€ and the highest in the amount of 

1000€. Suspended imprisonment sentence for a probationary period (including probation 

period with probationary supervision) was imposed in 7 cases (out of which 4 as single type 

of sentence) where the shortest period was 4 months with probation period of 12 months and 

the longest period of 3 years with probation period of 40 months. 1 case involved 

unconditional imprisonment sentence of 3 years. In one case forfeiture of a thing was imposed 

alongside another type of sentence and 2 cases contained prohibition to undertake certain 

activities – prohibition to conduct business for 1 year and prohibition to drive motor vehicles 

for 24 months (the basis for this sentence was in the statement specifying punishment 

overturned by an examined decision). 1 case contained duty to undergo a social skills training 

program or other educational program in cooperation with with a probation or mediation 

officer. In at least 3 cases an offender who committed a criminal offence acted as executive 

director of a company, at least 1 case contained an offender who was director of a nonprofit 

organization and at least 2 cases involved an offender who was natural person acting as an 

entrepreneur. All 11 cases involved an offender who committed a criminal offence as a single 

person. The offence was committed simultaneously with committing an offence of failure to 

pay tax and insurance. There was not a decision related to Section 260 Criminal Code 

analyzed for year 2018. 
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1 LEGAL ASPECTS OF INSIDER DEALING UNDER § 265, CC 

 

1.1 INTRODUCTION 

Protection of the fair market conditions with focus on capital market as a financial 

instruments market represents the object of Insider Dealing as criminal offence under § 265 of 

Criminal Code (hereinafter referred also as “CC”) irrespective of the fact that the said activity 

(together with Market Manipulation) is sometimes, on the capital market, designated as 

“victimless crime”. Under this section, the protection is provided to the, so called, privileged 

information139 available to persons due to their employment relationship, post, occupation or 

other status with the issuer of financial instruments (e.g. due to the ownership of shares). Such 

information is not available to any person dealing in securities or commodities and the issuer 

is under the duty to ensure its confidentiality. For the purpose of transposition of the EU 

Directive 2014/57/EU of 16th April 2014 on Criminal Sanctions for Market Abuse (Market 

Abuse Directive)140, a revision of Act No. 316/2016, Coll., Criminal Code on Recognition and 

Enforcement of Property Judgments rendered in Criminal Proceedings in the EU, as amended,  

a new merit was introduced into the Slovak legislation, i.e. Insider Dealing,  criminal offence 

under § 265 (1), CC, and, at the same time, the highest term imposed for the said offence has 

been increased from 3 to 4 years. The legal rule referring to the criminal offence of Insider 

Dealing under § 265, CC and criminal offence of Market Manipulation under § 265 (a), CC 

can also be found in § 3 of the Act. No. 91/ 2016, CC, on Corporate Criminal Liability 

(hereinafter referred to as “CCLA”) containing the exhaustive enumeration of criminal 

offences committed by legal entities. While the, so called, genuine corporate criminal liability 

was introduced into the Slovak jurisdiction and came into effect on 1st July 2016, the scope of 

criminal offences under CCLA was extended by the merit of criminal offence under § 265, 

CC only after adoption of the Act No. 316/2017, Coll. on Recognition and Enforcement of 

Property Judgments Rendered in Criminal Proceedings in the EU, as amended which came 

into effect on 1st July 2017. 

From the subjective perspective, intentional fault is required. The criminal offence of 

Insider Dealing under § 265 in its Subsections 1 and 2, CC represents a minor offence in view 

of the form of fault (intentional criminal offence), as well as due to the severity of the highest 

statutory prison term (at maximum 5 years). Thus, if a special regulation defines an activity 

encompassed in § 265 (1) or (2), CC as a minor offence or other administrative offence141, the 

criterion whether it is the former or the latter rests with the, so called, material corrective 

contained in § 10 (2), CC pursuant to which “The act shall not constitute a minor offence if it 

is of lesser seriousness in view of the mode of its commission and consequences, the 

circumstances of its commission, the degree of causation, and the motivation of the 

offender.”142 In case of a minor offender, § 95 (2) “A minor offence that meets the elements 

set out in this Act shall not be considered as a criminal offence if it has been committed by a 

young offender, and if it is of lesser seriousness.” prevails. The material corrective in case of 

                                                           
139 In English called inside information. See Kotásek, j., Ochrana vnitřních informací. Brno: Tribun EU, 2008, 

256p.  
140 In English Maket Abuse Directive (MAD II). MAD II, unlike EP and Council Directive 2003/6/ES of 28 th 

January 2003, i.e MAD I which enjoyed administrative or financial and legal character and which was replaced 

by by the EP and Council  (EU) Regulation  No. 596/2014 of 16th April 2014, Market Abuse Regulation (MAR), 

enjoys criminal character..    
141 Mainly Act No. 566/2001, Coll. on Securities and Investment Services in conjunction with MAR Regulation 

replacing the domestic regulation of market manipulation in Section 131(a) and insider dealing in Section 132 

and foll. Of the Act on Securities and Investment Services.   
142 Explanatory Memorandum to the Bill on Recognition and Enforcement of Property Judgments rendered in 

Criminal Proceedings in the EU, as amended, available on 31th June 2019 on https://www.epi.sk/dovodova-

sprava/dovodova-sprava-k-zakonu-c-316-2016-z-z.htm. 
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corporate criminal liability is defined in a similar way, i.e. it is not possible to make a legal 

entity liable, if the importance of omission of a duty of its relevant bodies is of lesser 

seriousness under § 4 (3), CCLA: “Under Subsection 2, a legal entity is not criminally liable, 

if, according to its object clause, modus operandi by which the criminal offence was 

committed, its circumstances and consequences,  the omission of a duty within the scope of 

supervision and control exerted by legal entity´s corporate body or a body stipulated in 

Subsection 1 is of lesser seriousness.” 

In respect to assessment of possible concurrence with other criminal offences, it can be 

summarized that it represents a specific duty not to dispose with a certain information as with 

an intangible value which is not explicitly stipulated in § 265, CC representing a special 

provision. Single act concurrency of these two criminal offences is excluded. It follows, that 

this provision enjoys speciality position in relation to § 237, CC Breach of Trust by 

Maladministration of Estates of Another. This criminal offence enshrines two basic criminal 

merits covering either legal relations and dealing on organized market as stated in Section 1 

of the said § 265, CC (and if required by European law, recently by transposition of Directive 

MAD II in conjunction with Regulation MAR), but it also covers legal relations where offer 

and demand encounter in any other sphere of business dealing (save dealing in securities on 

the capital market, and/or on its regulated and organized business platforms) under § 265 (2), 

CC.  

As indicated above, this crime can be committed also by a legal entity. The specifics of 

finding liability for the said crime with a legal entity are introduced in the following text. 

It is necessary to highlight that § 265 (1), (2), CC regulates exclusively the disclosure 

and use of confidential and/or classified information in the course of business on the regulated 

market  (Subsection 1), or in the course of business generally. The said provision does not 

handle the disposal with the classified information. § 264 (1), CC is a mirror provision to § 

265 (1) (2) regulating the criminal liability of an offender who tries to obtain confidential or 

classified information representing at the same time business, trade, telecommunication or tax 

secret. The criminal liability under § 264 (1), CC arises upon the intent to disclose the same to 

another person. 

 

1.2 LEGAL ASPECTS OF INSIDER DEALING143 UNDER § 265 (1) CC 

This section of the CC regulates the, so called, insider dealing, i.e. business dealings 

mainly on the regulated market on the basis of confidential information not available to other 

participants (mainly investors on the capital market).  

The objective aspect of the aforementioned crime rests alternatively with: 

a) Unauthorized use of information not currently available within the public domain 

and obtained in the course of employment, occupation, post or position and which, in a 

relevant way, influences the decision-making processes in business dealings. 

In order to comply with the criminal merit of the offence, it is cumulatively required 

that the person in disposal of such information by him/herself or via referral to another person 

initiated formation of contract or an operation on the organized securities or commodities 

markets. Here we speak about provision and dealing with “inside” information. 

Business dealings on the Stock Exchange and Stock Exchange speculations are based 

on estimation of price tendencies, offer of and demand for securities or commodities on a 

particular organized market. Such an estimation relies on availability of information ensuring 

equal position of businessmen and investors in view of the risk they take. 

Under the term information not currently publicly available, we understand 

information which some persons obtained before it became available to other persons dealing 

                                                           
143 The term Insider Dealing is used in the EU, while Insider Trading is used in the USA  
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on the securities or commodities markets (information on tendencies in relation to interest 

rates, employment, deficit, issuance of state bonds, credit availability, and/or state guarantees, 

mergers or de-mergers of corporations, audit and economic management results -  Protection 

of Information under § 271, Commercial Code. Such information will, however, be later 

made available per se.) Professional information, which is not usually known to general 

public, however, familiar with professional scientific circles through its publishing, lecture, 

project output, investment recommendation made available for the principal, e.g. portfolio 

investor (e.g. pension administration company), etc. does not fall under the term information 

not currently publicly available.                   

It is, however, necessary to state that the said information need not fall under the scope 

of trade secret, bank secret, mail secret, telecommunication secret, or tax secret as its 

protection results from protection of integrity and transparency of the market and not from the 

protection of information per se.  

Pursuant to § 30 (2) and (3) of the Act on Commodities Exchange, as amended 

(hereinafter referred to as “Commodities Exchange Act”), confidential information means any 

precise information directly or indirectly related to a commodity or a commodity derivative 

tradable on Commodities Exchange, if the said information is not available within the public 

domain and its disclosure could, in a relevant extent, influence the rate of the same 

commodity. Furthermore, also information concerning authorized participants in commodities 

dealings, if such information is not available within the public domain, and/or is related to a 

commodity transaction and its disclosure could cause relevant harm to the person related to 

this information, is considered confidential.  

In consequence of the abovementioned duty to transpose the EU legislation (i.e. 

Regulation MAD II), the merit was supplemented by introduction of criminal liability of a 

person who, without authority, uses the confidential information under special regulation or 

discloses the same to an authorized person. Under special regulation we understand the 

Regulation MAR which in full extent superseded the previous harmonization standard in the 

form of MAD I, moreover, it also introduced unification of administrative sanction for both 

types of market abuse. Under Article 7 (1) – (4) MAR, information should be understood as 

follows144:   

a) information of a precise nature145, which has not been made public, relating, 

directly or indirectly, to one or more issuers or to one or more financial 

instruments, and which, if it were made public, would be likely to have a significant 

effect on the prices of those financial instruments or on the price of related 

derivative financial instruments146;  

                                                           
144 Under Art. 7 (5) MAR, ESMA shall issue guidelines to establish a non-exhaustive indicative list of 

information which is reasonably expected or is required to be disclosed in accordance with legal or regulatory 

provisions in Union or national law, market rules, contract, practice or custom, on the relevant commodity 

derivatives markets or spot markets as referred to in point (b) of paragraph 1. ESMA shall duly take into 

account specificities of those markets.  
145 Under Art. 7 (2) MAR ... information shall be deemed to be of a precise nature if it indicates a set of 

circumstances which exists or which may reasonably be expected to come into existence, or an event which has 

occurred or which may reasonably be expected to occur, where it is specific enough to enable a conclusion to be 

drawn as to the possible effect of that set of circumstances or event on the prices of the financial instruments or 

the related derivative financial instrument, the related spot commodity contracts, or the auctioned products 

based on the emission allowances. In this respect in the case of a protracted process that is intended to bring 

about, or that results in, particular circumstances or a particular event, those future circumstances or that future 

event, and also the intermediate steps of that process which are connected with bringing about or resulting in 

those future circumstances or that future event, may be deemed to be precise information.  
146Under Art. 7 (4) MAR... information a reasonable investor would be likely to use as part of the basis of his or 

her investment decisions. 
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b) in relation to commodity derivatives, information of a precise nature, which has 

not been made public, relating, directly or indirectly to one or more such 

derivatives or relating directly to the related spot commodity contract, and which, 

if it were made public, would be likely to have a significant effect on the prices of 

such derivatives or related spot commodity contracts, and where this is information 

which is reasonably expected to be disclosed or is required to be disclosed in 

accordance with legal or regulatory provisions at the Union or national level, 

market rules, contract, practice or custom, on the relevant commodity derivatives 

markets or spot markets; 

c) in relation to emission allowances or auctioned products based thereon, 

information of a precise nature, which has not been made public, relating, directly 

or indirectly, to one or more such instruments, and which, if it were made public, 

would be likely to have a significant effect on the prices of such instruments or on 

the prices of related derivative financial instruments; 

d) for persons charged with the execution of orders concerning financial 

instruments, it also means information conveyed by a client147 and relating to the 

client’s pending orders in financial instruments, which is of a precise nature, 

relating, directly or indirectly, to one or more issuers or to one or more financial 

instruments, and which, if it were made public, would be likely to have a significant 

effect on the prices of those financial instruments, the price of related spot 

commodity contracts, or on the price of related derivative financial instruments. 

In the broader context of protection provided by CC, the information must also be 

capable of influencing and/or having the potential to influence decision-making in business 

dealings and not exclusively on the capital market.148 

In the absence of application practice in criminal prosecution of the said crime, it is 

necessary to mention the rather vague character of the criminal merit wording deriving the 

criminal liability from usage of information having relevant impact on decision-making 

processes in business dealings and not only on capital market. This concept is not defined 

only in MAR and, for the purposes of criminal law, can be considered indefinite. 

Accordingly, theoretical debate on the issue whether or not such a wording does collide with 

the constitutional barrier contained in the principle “nullum crimen sine lege” is much 

welcomed in especially view of the fact that the offender cannot in advance anticipate 

whether the information will have or already has a potential to have a relevant impact on 

decision-making processes in business dealings. The aforementioned is also concerning a 

question whether assessment of the character of information which will have or already has a 

potential to have a relevant impact on decision-making processes in business dealings on 

certain relevant market as a result of its use, represents a legal issue and the prosecuting and 

adjudicating bodies must assess it individually, or it represents an issue that must be evaluated 

by an expert. Under the general practice of the supervision of the financial market authorities 

(i.e. within the field of administrative sanctions) a common rule applies, i.e in case of a doubt, 

presumption of confidential information prevails and thus a capital market participant (usually 

the issuer of the financial instrument) is under the duty to consider information as confidential 

and to comply with all the disclosure duties (ad hoc publicity). 

                                                           
147 It is a prohibited conduct referred to as “front running“ concerning mainly employees of a dealer in securities 

(brokers). 
148 It is in line with the commercial law regulation of the EP and Council (EU) Directive 2017/828 of May 17th 

2017 amending the Directive 2007/36/ES as far as it concerns long-term engagement of shareholders. Art. 1 (4) 

hereof, via a new Art. 9c introduces requirements of transparency and approval of transactions with affiliated 

public companies limited by shares. The new Art. 9c (9) stipulates that through its application there will be no 

prejudice to rules concerning disclosure of confidential information set forth in MAR (especially publicity and 

reasons for its deferral).  
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Consequently, it must be an information enjoying certain economic potential,149 as 

well as some potential to be used for own enrichment, benefit or for causing harm to another. 

However, it will not frequently be the case and, due to the character of the said offence, it 

represents much more a hypothetical option. Causing harm, however, is still not excluded 

under the pertinent criminal merit even though it would be hardly quantifiable.  

Under the term usage of information, we understand an initiative to conclude or 

complete a contract or operation on organised securities or commodities market. By using this 

information, the offender obtains unjustified comparative advantage in respect to other 

participants.  

Within the meaning of § 3 (4) of the Act on Stock Exchange, under the term 

operation, we understand mainly a Stock Exchange transaction meaning the purchase or sale 

of securities or other investment instruments on a regulated stock exchange market, or 

commodities exchange transaction which, under § 2 (3) (a) of the Act on Commodity 

Exchange, can be defined as sale and purchase of commodities or commodity derivatives on 

Commodity Exchange at Stock Exchange Assembly or outside the Commodity Exchange 

under the statutory regulation, Articles of Commodity Exchange, exchange rules, if the price 

is listed with the relevant authority of the Commodity Exchange, or auxiliary trade under § 2 

(3) (b) of the Act on Commodities Exchange concluded on Commodities Exchange which 

relates to commodities, e.g. mostly insurance contract, storage contract, contract of carriage of 

goods and forwarding contract. 

Under the term contract, we understand mainly individual types of contract under the 

Act on Securities and Investment Services within the meaning of § 30 and foll., e.g. contract 

to purchase securities, commission agent contract to procure the purchase or sale of a security, 

a mandate contract to procure the purchase or sale of securities, contract on brokerage in the 

purchase or sale of securities, contract on the loan of a security.   

Under § 265 (1), CC, the criminal liability arises only when a confidential information 

is used on the organized market. Consequently, it cannot be any place where offer and 

demand appear or a contracts are formed. While a non-publicly available information needn´t 

be a confidential information within the meaning of MAR.  

Under the term organized market, we understand regulated market within the 

meaning of Art. 3 of the Act on Stock Exchange, meaning a multilateral system operated by a 

market operator which pools or facilitates the pooling of multiple third-party buying and 

selling interests in financial instruments within the system and in accordance with its 

nondiscretionary rules in a way that results in a conclusion of a deal in financial instruments 

admitted for trading under its rules or within its system, and which operates regularly and in 

accordance with the provisions of this Act. Under the Slovak jurisdiction it represents a listed 

security market (listed main market and listed parallel market) and regulated free market 

administered by the Stock Exchange in Bratislava and main and secondary market 

administered by Commodities Exchange. 

The conduct under subparagraph (a) was exclusively of criminal character, until the 

transposition of MAD II Directive whereby there existed a discrepancy between a broader 

administrative sanction under the Act on Securities and Investment Services and the wording 

of MAR Regulation of 3rd of July 2016. The first alternative conduct relates to a broader 

scope of information when compared to the second and third alternative ones relating only to 

the “inside” information interpreted according to MAR.  

The aforementioned conduct under § 265 (1) can be committed also on the regulated 

markets in the European Union, as the place, or, alternatively, the Stock Exchange where the 

                                                           
149 In capital market practice called significant exchange rate potential.   
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financial instruments of the issuer are admitted  for dealings (while filing of application for 

listing of an investment title suffices)  is irrelevant. 

a) Unauthorized use of confidential information under special regulation represents 

the second alternative merit and means any disposal with a non-publicly available 

information as defined in MAR on (i.e. in terms of terminology, exclusively 

confidential information) in violation of law and/or internal regulation governing 

the same. The very fact that a person obtains such information (even though in an 

unauthorized way), stores it but does not use it any further, does not in itself 

constitute either criminal  or administrative liability of a natural or juristic person. It 

is the usage of information that constitutes a criminal merit, while it is irrelevant 

whether such information is used in business dealings, in economic sphere, or in 

private life not related in any way to business (e.g. usage of protected and 

confidential recipe, usage of illicitly obtained customer database, or usage of 

confidential information concerning an acquisition, etc.). The fact that such 

information is capable of influencing pertinent business dealings is applicable also 

in this alternative.   

In view of the fact that confidentiality and authority of use must be, within the 

meaning of this provision, regulated by generally binding regulation, § 265 (1), (2) does not 

protect the unauthorized use or disclosure of information which is defined as confidential  

only within NDA – Non-Disclosure Agreements or in the Data-Room Rules and  does not 

overlap with statutorily protected information. 

b) Disclosure of confidential information to an authorized person represents the third 

alternative merit and is contained either in disclosure or release of such information 

to an unauthorized person, or its disclosure to an authorized person, however, in 

larger extent or for a longer period of time than necessary for this person to perform 

its duties (e.g. authorized disclosure of information about one customer provided to 

a person covers also unauthorized provision to the same of data and passwords of 

all the customer database or the whole database itself). In this alternative, the 

information is also capable to influence the business dealings in a relevant way. 

 

1.3 LEGAL ASPECTS OF INSIDER DEALING UNDER § 265 (2) CC–SELF-

DEALING 

This provision of § 265, CC encompasses the second merit, i.e. self-dealing 

alternatively self-trading meaning making business for one´s own benefit in connection with 

abuse of its position within two or more economic participants on any market where offer and 

demand meet.  

The object of this criminal merit is the protection of economic entities mainly in the field of 

their economic competition and strict adherence to the non-competition principle. 

The objective aspect is cumulatively contained in conclusion of contract or instigating 

the same whereby one or more entrepreneurs find themselves in unfavourable position, or 

obtain unjust enrichment. 

Employee means mainly a natural person in employment relationship with the 

protected person represented by an employer. 

Member of statutory body means a natural person in the position of the statutory body 

of a protected person (a director of a limited liability company under § 133 and foll.  Civil 

Code, a member of a board of a joint stock company under § 191 and foll., Civil Code, a 

member in a general commercial partnership under § 85, Civil Code, a general partner in a 

general commercial partnership under § 101 and foll., Civil Code, a member of a cooperative 

board under § 243 or § 245, Civil Code.). 

Entrepreneur means only a natural person under § 2, Civil Code who is: 
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a) a person registered in the Commercial Register, 

b) a person making business under trade licence certificate, 

c) a person making business under different than trade licence certificate under special 

regulation, 

d) a person engaged in agricultural production and registered under special regulation.   

Participant in business activities is a natural person who, based on contract or other 

title, participates in business activities of a protected person, i.e. for example under § 14, Civil 

Code, a confidential clerk (procurator); under § 13 (5), Civil Code, a branch manager, or head 

of a foreign company; under § 673, Civil Code, a natural person in capacity of a partner or 

entrepreneur who concluded a contract on sleeping partnership; or other natural person acting 

on contract of mandate, contract for work, commission contract, agency contract, etc.150  

Conclusion of contract means a due acceptance of a draft contract whereby the parties 

express their mutual will. This expression must be sufficiently definite and made in the form 

stipulated by the law. If there are some deficits, and the same is not capable of reaching the 

anticipated effect, it is necessary to construe such an expression only as an invitation to treat. 

The provision of § 128 (2), CzCC (equivalent to § 265 (2) of the Slovak CC – author´s note) 

protects organizations or business entities with the identical or similar object clause in the 

operations of which the offender had participated prior to conclusion of any other contract 

which would put one or more participants into less favourable position.151   

Initiative to conclude a contract means order, application, referral or other 

comprehensive expression of will anticipating conclusion of contract.  

 

1.4 PERSONS UNDER CRIMINAL LIABILIY AND SPECIFICS OF 

CORPORATE CRIMINAL LIABILITY IN RELATION TO INSIDER 

DEALING  

From perspective of criminal liability of natural persons, any criminally liable natural 

person can become an offender. Under § 265 (1), CC, it is required that a person committing a 

crime would be exclusively a natural person who unlawfully uses information which has not 

yet become publicly available and which he has obtained by virtue of his employment, 

profession, position or function, and whose disclosure is liable to have a major impact on the 

decision in a commercial transaction, and who concludes or instigates the conclusion of a 

contract or an operation on the organised stock or commodities exchange, or, under § 265 (2) 

CC, participant in business operations of two or more undertakings or legal entities engaged 

in the same or similar business line,  concludes or instigates the conclusion of a contract 

which prejudices one or several of such undertakings or legal entities. Legal and contractual 

representatives, i.e. procurators, statutory or tax agents, etc. fall under this category. 

To make a legal entity criminally liable for insider dealing, it is necessary to show in 

criminal proceedings on whose behalf, through whom  and for whose benefit the person 

stipulated in § 4 (1), (2), CCLA  acted. While it is not to be excluded that a person would act 

on behalf of one legal entity, within its object clause, through the same, however, for the 

benefit of another legal entity – “a competitor”. This distinction is important for a correct 

determination of the liable person accruing “benefit or advantage” as a result of crime 

committed. In omission of a due determination of liability, a situation could arise where a 

legal entity which is at the same time “a proprietor” of confidential information (or an 

authorized possessor) could be found criminally liable even though its position would be 

much closer to the position of a suffering party. 

Thus, in view of constitution of criminal liability for insider dealing under § 265 (1) or 

§ 265 (2), CC it is expressively required that: 

                                                           
150 See also R NS ČR 31/2003 
151 R NS ČR 36/2000 
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- a legal entity through persons within the meaning of § 4 (1), CCLA, in its own 

right, for its own benefit or within its activity or through itself, unlawfully uses 

information obtained by a person within the meaning of § 4 (2) ,CCLA which has 

not yet become publicly available and which he has obtained by virtue of his 

employment, profession, position or function, and whose disclosure is liable to 

have a major impact on the decision in a commercial transaction, and, at the same 

time, 

- a person who, on the basis of such information, itself concluded or instigated the 

conclusion of a contract or an operation on the organized stock or commodities 

exchange of a person under § 4 (2) CCLA, or a legal entity which, through persons 

under § 4 (1) CCLA, in its own right for its own benefit or within its activities or 

through its agency as a participant in business operations of two or more 

undertakings or legal entities engaged in the same or similar business line, 

concludes or instigates the conclusion of a contract which prejudices one or several 

of such undertakings or legal entities. At the same time, it is irrelevant whether a 

natural person under § 4 (1) CCLA was or was not aware of the fact that the 

pertinent information was not  available in the public domain  and enjoyed 

“insider” character, or whether he used the same without authority and/or disclosed 

it to an unauthorized person.  

In view of constitution of criminal liability of a juristic or natural person under § 4 (2) 

CCLA, it is partly relevant whether or not a reasonable control and supervision over 

subordinate persons was exercised. If so, whether the subordinate person under § 4 (2) CCLA 

acted with reasonable care and prudence, or knew or should have known that he acted in 

violation of law as stipulated in § 265 (1) (2), CC.   

In order to assess constitution of criminal liability for insider dealing in business 

activities under § 265 (2), CC it is irrelevant whether the person participating in activities of a 

legal entity under the said sub-paragraph is the criminally liable legal entity itself or natural 

person under § 4 (1) (2). 

If an offender in the capacity of a partner or executive agent of a construction 

company winning a contract on supply of construction work within a public tender cancelled 

the contract on misrepresentation of facts and, subsequently, concluded the same type of 

contract with the authority inviting the tender, however, now in capacity of a member of 

business partnership with the same construction object clause, with the purpose to achieve a 

bigger share of profit, he will become criminally liable for the offence of insider dealing 

under § 128 (2), CzC (equivalent with the Slovak § 265 (2), CC – author´s note).152   

The requirement that an offender under § 128 (2), CzCC (equivalent with the Slovak § 

265 (2), CC – author´s note) must be an employee, a member of statutory body, a partner, an 

entrepreneur or a participant in business dealings of one or more business entities, 

organizations  does not mean that he should hold equal position in both of them. Equally, it is 

not required for the entities or organizations to enjoy the same legal form, i.e. one can be a 

state owned enterprise, the other one a business entity. What is required, however, is the same 

object clause.153 

For constitution of corporate criminal liability, the contract which would put one of the 

parties into unfavourable position needn´t be perfect. The fact that the contract was 

subsequently found invalid by the court does not have any impact on the criminal liability 

itself. Equally, it is also irrelevant whether or not the contract was concluded between parties 

in whose activities the offender participated or with a third party. The fact that the contents of 

contract is not directly connected with the business object of the persons in whose activities 

                                                           
152 R NS ČR 41/1999 
153 R NS ČR 41/1999 
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the offender participates, but in view of the economic implications it is obvious that such a 

contract puts the person in whose activities the offender participates into less or more 

favourable position is irrelevant as well.   

 

2  LEGAL ASPECTS OF THE CRIMINAL MERIT OF MARKET 

MANIPULATION UNDER § 265 (a), CC 

 

2.1 INTRODUCTION 

For the purposes of transposition of MAD II, a new criminal merit - market 

manipulation under § 265 (a), CC (amended Article II (26)) was introduced into the Slovak 

legal system through the Act No. 316/2016, Coll. On Recognition of Enforcement of Property 

Decision Issued in Criminal Proceedings in the European Union. Until 30th June 2017, within 

the meaning of § 265, CC it was not possible to penalize all the forms of market manipulation 

due to the relevant space of business dealings (financial instrument, business platform, other 

relevant legal environment – benchmark rate) – implicit and transposition deficit, or 

discrepancy with the EP and Council No. 596/2014 on Market Abuse.154  

From the subjective perspective, the intentional fault is required. The crime of market 

manipulation under § 265 (1), (2) represents a minor offence – due to the form of fault 

(intentional crime) and the statutorily stipulated maximum severity of prison term (at 

maximum 5 years); provisions of § 10 (2), or § 95 (2), CC and § 4(3) CCLA on material 

corrective apply. 

 

2.2 LEGAL ASPECTS OF THE CRIMINAL MERIT OF MARKET 

MANIPULATION UNDER § 265 (a), CC 

According to Šamko, it is obvious that, at defining the said crime, the legislative intent 

was focused on the object contained in the protection of the regulated market in financial 

instruments and inter-banking market at manipulation with the calculation of the benchmark 

value. Partially, it is possible to agree with the author, that the aforementioned intention was 

not fully implemented into the wording of the proposed criminal merit of market 

manipulation, as no market (whether regulated, inter-banking or any other) was mentioned 

within the definition of the said crime. 155 It means that the merit encompasses a broader scale 

of transaction in financial instruments, i.e. not only in regulated market and MTF (Multilateral 

Trading Facility) and OTF (Organised trading Facility) but also business dealings in OTC 

markets (Over-the-Counter Market) or, alternatively, direct business transactions. From the 

very character of conduct (i.e. misrepresentation of potential investors and causing harm to 

the same) it can be implicitly derived that it must be a conduct related to public (i.e. 

misrepresenting the investing public); otherwise the pertinent provision would become 

senseless. 

As we see it, the object can be derived from the objective perspective which is 

possible only through activities connected mainly with organized financial markets. We 

believe, that the legislative intent was directed not only to connect offender´s conduct to 

certain platform where the actual business dealings take place, but also extend it to activities 

which can unduly influence or manipulate the market and can be committed anywhere, i.e. 

also outside the business platform (regulated market, MTF, OTF), e.g. within media 

presentation. 

                                                           
154 Explanatory Memorandum available on 31.07.2019 at: https://www.epi.sk/dovodova-sprava/dovodova-

sprava-k-zakonu-c-316-2016-z-z.htm. 
155   Šamko, P.; Poznámky k návrhu zákona, ktorým sa má meniť Trestný zákon a Trestný poriadok; available on 

19. 08. 2019, at: http://www.pravnelisty.sk/zakony/a474-poznamky-k-navrhu-zakona-ktorym-sa-ma-menit-

trestny-zakon-a-trestny-poriadok. 
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The objective aspect of the offence of market manipulation under § 265 (a) (1), CC 

characterizes conduct of an offender who: 

- without authority, provides false or substantially misleading information 

concerning offer, demand or value of a financial instrument or related spot contract 

on commodities, 

- without authority, causes a situation that a financial instrument or related spot 

contract on commodities attains or maintains certain unnatural or ungrounded 

value, 

- without authority, manipulates the calculation of market benchmark value.156  

As mentioned above, there can be some doubts relating to the said crime and 

definition and completeness of the characteristics of its merit. The title of the said crime 

indicates that it should encompass mainly the conduct (business activities) on the “market” 

and the protection thereof, however, in § 265 (1) the notion “market” is not present and the 

same is also true in other provisions (e.g. in definitions).157 The material effect of this 

provision thus becomes disputable. Regulation MAR, on the other hand, relates exclusively to 

financial instruments which are admitted for dealings in the regulated market MTF or OTF or 

for which an application for admission to the regulated market or MTF was filed ( in case of 

OTF filing of application is not sufficient).158  

It is possible to agree with Šamko that  the pertinent wording of the criminal merit 

under § 265 (a) (1), CC is rather problematic also from the perspective of stipulation of the 

type of criminal merit; the crime of market manipulation is not construed as a blanket merit 

referring directly to a clearly identifiable statute, e.g. the Act No. 429/2002, Coll. On Stock 

Exchange (and definition of regulated market contained therein), or to Act No. 566/2001, 

Coll. On Securities and Financial Instruments (which, in its § 5 defines the term financial 

instrument).159  

The benchmark value is represented by the benchmark rate as set out in Article 3 (1) point 29 

Regulation on Market Abuse where “benchmark” means any rate, index or figure, made 

available to the public or published that is periodically or regularly determined by the 

application of a formula to, or on the basis of the value of one or more underlying assets or 

prices, including estimated prices, actual or estimated interest rates or other values, or 

surveys, and by reference to which the amount payable under a financial instrument or the 

value of a financial instrument is determined.   

A similar criminal offence exists also in the Czech Republic, i.e. the criminal offence 

of Manipulation with Foreign Exchange Rates under § 250 CzCC where the first 

characteristics of the said offence and activity of the offender reads as follows: ”Whoever, 

with the intention to affect the price or exchange rate of investment tools that are accepted for 

trading in regulated market or that have been applied for trading in regulated market, 

…”Analogical statement should also be a part of characteristics of the criminal offence of 

                                                           
156   The wording of the criminal merit of market manipulation under § 265 a (1)(c) (unauthorized  manipulation 

with calculation of the benchmark value) is linked with the investigation which took place in the EU in 2011 and 

was related to a possible manipulation  with EURIBOR and LIBOR benchmarks committed by some banking 

entities. See Recitall 7 MAD II or  Šamko, P.: Poznámky k návrhu zákona, ktorým sa má meniť Trestný zákon a 

Trestný poriadok; available on 19. 08. 2019, at: http://www.pravnelisty.sk/zakony/a474-poznamky-k-navrhu-

zakona-ktorym-sa-ma-menit-trestny-zakon-a-trestny-poriadok.  
157 Šamko, P.; Poznámky k návrhu zákona, ktorým sa má meniť Trestný zákon a Trestný poriadok; available on 

19. 08. 2019, at: http://www.pravnelisty.sk/zakony/a474-poznamky-k-navrhu-zakona-ktorym-sa-ma-menit-

trestny-zakon-a-trestny-poriadok. 
158See Art. 2 (1)(c) Regulation MAR.   
159Šamko, P.; Poznámky k návrhu zákona, ktorým sa má meniť Trestný zákon a Trestný poriadok; available on 

19. 08. 2019, at: http://www.pravnelisty.sk/zakony/a474-poznamky-k-navrhu-zakona-ktorym-sa-ma-menit-

trestny-zakon-a-trestny-poriadok  
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market manipulation within the meaning of § 265 (a) (1), CC.160 We share this opinion in 

view of the already mentioned material effect of MAR. 

The objective aspect of the criminal offence of Market Manipulation under § 

265(a)(2), CC characterizes activity of an offender who 

- through fraudulent activity or machination concludes a deal and/or instigates the 

same, and/or commits an act by which the value of a financial instrument or related 

spot contract on commodities can be influenced. 

This represents the second basic criminal merit of the criminal offence of market 

manipulation. In connection to the objective aspect presuming misrepresentation or forbidden 

business practices, the single act concurrence with the criminal offence of fraud is excluded.  

From the subjective perspective, intentional fault is required. The criminal offence of 

Market Manipulation under § 265 in its sub-paragraphs (1) and (2) represents a minor offence  

– due to the form of fault (intentional crime) and the statutorily stipulated maximum severity 

of prison term (at maximum 5 years). Thus, where a special regulation (MAR) defines the 

activity enshrined in § 265 (a) (1) (2) as a misdemeanour or other administrative delict, the 

criterion for classifying the same as an offence or a misdemeanour is represented by the, so 

called, material corrective contained in § 10 (2): “The act shall not constitute a minor offence 

if it is of lesser seriousness in view of the mode of its commission and consequences, the 

circumstances of its commission, the degree of causation, and the motivation of the offender.” 

In case of a minor offence, the provision of § 95 (2) applies: “A minor offence that meets the 

elements set out in this Act shall not be considered as a criminal offence if it has been 

committed by a young offender, and if it is of lesser seriousness.” 161 The material corrective 

in corporate criminal liability can be defined in a similar way, i.e. where it is not possible to 

find the corporation criminally liable when the omission of duty of relevant authority is of 

lesser seriousness, under § 4 (3), CCLA: “Under sub-section (2), a legal entity is not 

criminally liable, if, in view of its object clause, criminal modus operandi, its consequences 

and circumstances under which the crime was committed, the importance of omission of 

supervision and/or control duties of a relevant corporate authority or authority set out in sub-

paragraph (1) is of lesser importance.” 

 

2.3 PERSONS AND SPECIFICS OF CRIMINAL LIABILITY OF LEGAL 

ENTITIES IN RELATION TO THE CRIMINAL OFFENCE OF MARKET 

MANIPULATION 

In order to find a legal entity criminally liable for the criminal offence of insider 

dealing under § 265a (1) (2), CC it is expressly required that the said entity, through other 

persons pursuant to § 4 (1) CCLA, in its own name, for its own benefit or within the scope of 

its activities or through its agency: 

- without any authority, stated false or grossly misleading information concerning 

offer, demand or value of a financial instrument or related spot contract on 

commodities, 

- without authority, caused a situation when the value of certain financial instrument 

or related spot contract on commodities  was reached or maintained artificially and 

without any foundation, 

- without any authority, manipulated the calculation of the market benchmark rate, 

                                                           
160 Šamko, P.; Poznámky k návrhu zákona, ktorým sa má meniť Trestný zákon a Trestný poriadok; available on 

19.08. 2019, at: http://www.pravnelisty.sk/zakony/a474-poznamky-k-navrhu-zakona-ktorym-sa-ma-menit-

trestny-zakon-a-trestny-poriadok 
161 Explanatory Memorandum to the Bill on Recognition and Enforcement of Property Judgments rendered in 

Criminal Proceedings in the EU, as amended, available on 3.06.2019 on https://www.epi.sk/dovodova-

sprava/dovodova-sprava-k-zakonu-c-316-2016-z-z.htm.  
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- through fraudulent activity or machination concluded a deal and/or instigated the 

same, and/or committed an act by which the value of a financial instrument or 

related spot contract on commodities could be influenced. 

At the same time, the fact whether or not the natural person was aware that the 

pertinent information enjoys “insider” character, or that he was using it without authority, is 

irrelevant. 

The aforementioned plays partially a relevant role in determining criminal liability of a 

natural person or of a legal entity under § 4 (2), CCLA, taking into consideration whether or 

not the control, or supervision over the subordinate person was exerted and, if so whether the 

subordinate person under § 4 (2), CCLA acted with due care and prudence and was aware, or 

was supposed to be aware, that he acted in violation of law under § 265a (1) (2), CC. 

 

3 ADMINISTRATIVE AND FINANCIAL ASPECTS OF SANCTIONING FOR 

MARKET ABUSE 

Under our circumstances, the developments of the financial and legal regulations of 

the protection against the capital market abuse when compared to developments of the 

criminal regulations, was ahead of decades. In de lege ferenda perspective, the current 

constructions of public delicts of insider dealing and market abuse (MAR) out of which the 

first ones were introduced in the Act No. 600/1992, Coll. on Securities, and, subsequently, in 

the following Act No. 566/2001, Coll. on Securities and Investment Services, can be very 

inspiring mailly due to the fact that they were established as a result of transposition of the 

pertinent directives (namely MAD I and its implementing directive).162 

In this context, it is our belief that there can be some doubts concerning the material 

correctness of the criminal Directive MAD II transposition into the Slovak legislation, 

specifically in respect to the exact stipulation of separate criminal merits (e.g. specific 

business points) under § 265 and 265a, CC.163 We also believe that the acts constituting 

criminal liability should, in principle, “copy” the same, establishing administrative liability 

which is subject to sanction of the relevant authority exercising supervision over the financial 

market, as defined in Articles 8, 10, 12, in liaison with the proscriptions stipulated in Articles 

14, 15, as the criminal Directive MAD II refers to this regulation and generally transposes its 

provisions.164 Furthermore, the first alternative of conduct under § 265 (1) exceeds the said 

transposition and represents a broader scope of sanctioned conducts when compared to those 

anticipated by the European legal regulation. The classification of offenders into primary and 

secondary insiders, as has been provided for in the European legislation for decades, could 

serve as determining factor in differentiation of sanctions.  The said differentiation is 

important also from the perspective of the EU Court of Justice case law165 which has been 

transposed into the European legal regulation. In the sanctioning application practice of the 

supervising authorities, it means that proving the subjective element (acting on confidential 

                                                           
162 More for development, contsruction and analysis of the said financial delicts on the capital market see the 

monograph   Čunderlík, Ľ., Trhová transparentnosť a zneužívanie kapitálového trhu v korelácii poskytovania 

investičných služieb, výkonu investičných činností a organizovania regulovaného trhu. Bratislava: Wolters 

Kluwer, 2015, 254p. 
163 See Čunderlík, Ľ., Harmonizácia sankcií v oblasti zneužitia trhu, In Bratislavské právnické fórum 2016: 

Potenciál pre ďalšiu harmonizáciu vo finančnom práve v rámci Európskej únie. Zborník z medzinárodnej 

vedeckej konferencie Bratislava: Univerzita Komenského, Právnická fakulta, 2016,pp. 15-21. 
164 The regulation has broader impact as its sanctioning provisions concern also conduct of lesser importance, 

e.g. omission of precautionary measures against insider dealing, omission of registration and training duties, etc.   
165 Decision of the ECJ of 23rd December 2009 in C-45/08.   
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information) is required only in the case of the secondary insider166, i.e. of a person who 

acquired the confidential information from the prime insider (i.e. a person having access to 

the same due to his position, post, function, occupation, etc. with the issuer). Consequently, in 

case of a prime insider the rebuttal presumption that he acted on confidential information 

applies. This interpretation should make prosecution for insider dealing at showing causation 

when acting on confidential information easier. 

Insider dealing within capital market regulation enshrines two types of conduct: 

a) Trading (buying, selling, attempting to buy/sell) – trading (direct or indirect 

purchase, sale or other disposal with a financial instrument) or an attempt to trade 

on confidential information on his own account or on the account of a third person 

(infringing or threatening delict). Under the term trading, a specific conduct 

contained in breaching organizational rules of “Chinese wall” can be subsumed. It 

sanctions also an attempt to buy, sell or dispose with a financial instrument in any 

other way. 

b) Tipping – any disclosure of confidential information by providing a tip (subjective 

recommendation, convincing) to a third person (a tippee) concerning purchase, sale 

or other disposal with a financial instrument (infringing delict). Neither the 

confidential information as such need to be disclosed, nor its contents released, not 

even in case of trading on the account of a third person. It plays no difference 

whether the person disclosing such information obtained a property benefit or not. 

Any release or disclosure of confidential information to another person outside the 

common course of employment, occupation, or position falls under this category.   

Market manipulation at capital market regulation is contained in the following 

activities which, however, due to the inventive and dynamic character of the development in 

capital market, do not represent numerus clausus, i.e. they enjoy only non-exhaustive 

characteristics:167 

a) Transaction/combination of transactions with a financial instrument setting out or 

having the capacity to set out false, hoax-like or misleading signals concerning an 

offer, demand or value of a financial instrument  (“false or misleading 

transactions”). 

b)  Transaction exercised by single person or in cooperation with more persons which 

results in situation that a financial instrument reaches or maintains improper or 

unfounded value (“price positioning”). 

c) Transaction exercised on fraud or manipulation (“transactions involving 

deception”). 

d) Dissemination of information giving or having capacity to give false, misleading or 

hoax-like signals on offer, demand or value of a financial instrument including 

dissemination of false, misleading or hoax-like news (“false or misleading 

information”)  

The merits of market manipulation delict under the letters a) and d) can be defined as 

both infringing and threatening, while, those under b) and c) can be defined as infringing 

only.  

In order to avoid erection of unnecessary barriers for trading and information flow in capital 

market, MAR stipulates several objective exemptions for both insider dealing and market 

manipulation (e.g. disclosure of information to supervision authority by a “whistleblower”).  

                                                           
166 With the exception of an insider who obtained the confidential information  by committing a crime which, in 

this case, logically, excludes  „the lack of knowledge“ of the confidential information and qualifies him as the 

prime insider. 
167 In case of a conduct outside market manipulation the Regulation MAR uses the indicators contained in the 

Attachment I , points A and B. 
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The elaborated system of administrative sanctioning is potentially inspiring also for 

criminal law. The Regulation MAR unifies the minimum level of harmonization of the 

administrative sanctioning mechanisms by setting forth the minimal requirements related to 

severity of sanction. The purpose of the said harmonization is to unify, within the EU, at least 

the basic legal framework the member states can rely on at determining of the administrative 

liability. The European legal regulation enjoys mainly substantive character and can be found 

in Chapter 5 of MAR under the title “Administrative Measures and Sanctions (Art. 30-34). 

According to subject-matter, the provisions can be divided into Administrative Sanctions and 

Other Administrative Measures (Art.30), Exercise of Supervisory Powers and Imposition of 

Sanctions (Art. 31), Reporting of Infringements (Art. 32), Exchange of Information with 

ESMA (Art. 33) and Publication of Decisions (Art.34). The administrative sanctions and 

measures can be imposed alongside with the criminal sanctions unless the member states 

decide to impose only criminal sanctions for delicts enumerated in Article 30 (1).168As this 

study has shown, the Slovak legislator harmonized all the levels of public delicts (Act on 

Securities and Investment Services in consequence of MAR and Criminal Code). The 

unification in the field of objective approach to imposition of sanctions against legal entities, 

whereby the amount of turn-over is taken into account, on alternative basis, can be evaluated 

positively. However, what is still being missed is the stipulation of the lowest possible 

sanction. 

 

4 SOCIO-LEGAL AND CRIMINOLOGICAL RESEARCH - “INSIDER 

DEALING” UNDER § 265, CRIMINAL CODE   

Referring to the scientific purposes of the project “Legal Protection of Economic and 

Legal Relations with an Emphasis on Protection of Creditors under Criminal Law”, the issue 

of protection of economic and legal relations can also be determined through analysis of the 

criminal offence of Insider Dealing under § 265 of Criminal Code. This text elaborates on the 

said crime in view of the socio-legal and criminological research in 2016, 2017, 2018 within 

the meaning of the given research methodology.  

In view of the structure of the Criminal Code, the said crime was incorporated into 

Chapter Five under the Economic Criminal Offences, and due to its internal structure, it was 

put into Title Two of Chapter Five under the name Criminal Offences against Economic 

Discipline. 

The criminal offence of Insider Dealing under § 265, CC has two basic merits. In view 

of the classification of criminal offences, it represents a minor offence in both cases, thus the 

material corrective can be used. In qualified merits encompassed in § 265 (3) (4) this offence 

represents a crime. Except for severity of sentence, they can be distinguished by their subject, 

object, as well as by their objective aspect. From the subjective perspective the intentional 

fault is required. 

For the processing purposes of the outputs for the pertinent socio-legal and 

criminological research, we used the basic statistical data as provided by the Ministry of 

Interior of the Slovak Republic, as well as the data provided by the General Prosecution 

Office of the Slovak Republic as published and available on their official web pages. 

Pursuant to data contained in the document published on the official web page of the 

Ministry of Interior of the Slovak Republic under the title “Criminal Statistics of the 

Slovak Republic for 2016”169,  the criminal offence of  Insider Dealing under § 265 (1), CC 

was detected in 4 cases altogether, resolved in 0 cases, which means 0 rate of resolving. At 

the same time, the number of subsequently resolved cases for 2016 is 1. Statistically, the 

                                                           
168 See Recital 22, Regulation MAD II and Art. 30(1) second sub-section of Regulation MAR. 
169 Criminal Statistics of the Slovak Republic for 2016. Visited on 05. 10. 2019. Available at: 

http://www.minv.sk/?statistika-kriminality-v-slovenskej-republike-za-rok-2016-1 
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damage caused by the detected crimes represented the sum of EUR 5000. The said data 

source uses also the statistic term “data on prosecuted and investigated persons” for the given 

year which represents 1 person cumulatively.  

The statistic data maintained by the General Prosecution Office of the Slovak 

Republic within the Statistic Survey of the Criminal and Non-Criminal Acts for 

individual years provide data mainly of two types, i.e. the ones concerning convicted persons, 

and those from the perspective of the survey on the ways of completion of criminal 

prosecution of persons (i.e. not related to the general figures on completion of criminal 

prosecution in the merit and against a person). In 2016, in respect to § 265, CC the 

aforementioned data show the cumulative number of persons tried before the court for the 

pertinent crime (irrespective of a potential rate of criminal concurrencies), i.e. 1 person tried 

and 1 person convicted. In view of type of sanction, pecuniary fine was imposed in one case. 

Protective measure, without its precise specification, was not imposed. As to the second 

statistic criterion, i.e. from the perspective of the survey on the ways of completion of 

criminal prosecution of persons, it is obvious that the prosecution of persons charged was 

completed in 2 cases, one person was indicted. Further, it applies that in 2016 the prosecution 

was conditionally dropped in 1 case. In the pertinent year, under § 265, there was no plea 

bargain concluded nor out-of-court settlement approved and, subsequently, prosecution 

dropped. There were 3 assaults committed within the said crime. From the perspective of 

characteristics of the persons charged, it applies that there was 1 person within the age 51-60 ( 

while the given statistic data provide the following categories , persons between 14-15 years 

of age, 16-18 years of age, 19-21 years of age, 22-30 years of age, 31-40 years of age, 41-50 

years of age, as well as the category of persons over 61 years of age, however, this fact is 

probably caused by the character of the said criminal activity). There was no category of 

offenders – recidivists (within the meaning of recidivism as defined in criminal law theory). 

Despite the fact that according to statistics in 2016 there was 1 person convicted of the 

criminal offence of insider dealing under § 265, CC, no publicly available information of the 

same is provided on the official web page of the Ministry of Justice of the Slovak Republic 

and thus it is not possible to analyse it. 

Pursuant to data contained in the document published on the official web page of the 

Ministry of Interior of the Slovak Republic under the title “Criminal Statistics of the 

Slovak Republic for 2017” 170 the criminal offence of Insider Dealing under § 265 (1), CC 

was detected in 3 cases, resolved in 2 cases, which represents 67% rate of resolving. At the 

same time, the number of subsequently resolved cases for 2017 is 0.  Statistically, the damage 

caused by the detected crimes represented the sum of EUR 625 000. The said data source uses 

also the statistic term “data on prosecuted and investigated persons” for the given year which 

represents 3 persons. 

The statistic data maintained by the General Prosecution Office of the Slovak 

Republic within the “Statistic Survey of the Criminal and Non-Criminal Acts” for 

individual years provide data mainly of two types, i.e. the ones concerning convicted persons, 

and those from the perspective of the survey on the ways of completion of criminal 

prosecution of persons (i.e. not related to the general figures on completion of criminal 

prosecution in the merit and against a person). In 2017, in respect to § 265, CC the 

aforementioned data show the cumulative number of persons tried before the court for the 

pertinent crime (irrespective of a potential rate of criminal concurrencies), i.e. 1 person tried 

and 1 person convicted. In view of type of sanction, pecuniary fine was imposed in 1 case, in 

1 case prohibition to undertake certain activities was imposed, and in 1 case a different 

penalty (without specification what can be subsumed under the same) was imposed. 

                                                           
170 Criminal Statistics of the Slovak Republic for 2017. Visited on 05. 10. 2019. Available at: 

https://www.minv.sk/?Statistika_kriminality_za_rok_2017 
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Protective measure, without its precise specification, was not imposed. As to the second 

statistic criterion, i.e. from the perspective of the survey on the ways of completion of 

criminal prosecution of persons, it is obvious that the prosecution of persons charged was 

completed in 1 case, one person was indicted. Further, it applies that in 2017 the prosecution 

was not dropped in any case. In the pertinent year, under § 265, there was no plea bargain 

concluded nor out-of-court settlement approved and, subsequently, prosecution dropped. 

There was 1 assault committed within the said crime. From the perspective of characteristics 

of the persons charged, it applies that there was 1 person within the age 51-60 ( while the 

given statistic data provide the following categories, persons between 14-15 years of age, 16-

18 years of age, 19-21 years of age, 22-30 years of age, 31-40 years of age, 41-50 years of 

age, as well as the category of persons over 61 years of age, however, this fact is probably 

caused by the character of the said criminal activity). There was no category of offenders – 

recidivists (within the meaning of recidivism as defined in criminal law theory). 

Despite the fact that, according to statistics in 2017, there was 1 person convicted of 

the criminal offence of insider dealing under § 265, CC, no publicly available information of 

the same is provided on the official web page of the Ministry of Justice of the Slovak 

Republic, and thus it is not possible to analyse the same. 

Pursuant to data contained in the document published on the official web page of the 

Ministry of Interior of the Slovak Republic under the title “Criminal Statistics of the 

Slovak Republic for 2018”171   the criminal offence of Insider Dealing under § 265 (1), CC 

was detected in 2 cases, resolved in 0 cases, which represents 0% rate of resolving. At the 

same time, the number of subsequently resolved cases for 2018 is 0.  Statistically, the damage 

caused by the detected crimes represented the sum of EUR 0. The said data source uses also 

the statistic term “data on prosecuted and investigated persons” for the given year which 

represents 3 persons. 

The statistic data maintained by the General Prosecution Office of the Slovak 

Republic within the “Statistic Survey of the Criminal and Non-Criminal Acts” for 

individual years provide figures of mainly two types, i.e. the ones concerning convicted 

persons, and those from the perspective of the survey on the ways of completion of criminal 

prosecution of persons (i.e. not related to the general figures on completion of criminal 

prosecution in the merit and against a person). 

In both statistic indicators, the data for 2018 are missing, and thus the figure 

concerning the criminal offence of Insider Dealing under § 265, CC represents 0, and/or the 

same is not contained within the statistics. For the aforementioned reasons, it is not possible 

to find any court decision for 2018 on the official web page of the Ministry of Justice of the 

Slovak Republic.  

There are several factors why the statutory protection within Insider Dealing and Self-

Trading is not used. First and foremost, it is due to the fact that Slovakia lacks the due 

operation of capital market.  

The Slovak capital market belongs currently to the smallest ones in Europe. It was set 

up, as a secondary product, in consequence of capital privatization, and was not (as the case is 

in other market economies) necessitated by interests of investors and issuers. In certain extent, 

this fact also determined the character of its operation. In comparison to other countries, the 

volume of business transactions on the Stock Exchange in Bratislava was very low. In 2014 

(but also later – author´s note), more than 99% of all transactions on the Bratislava Stock 

                                                           
171 Criminal Statistics of the Slovak Republic for 2018. Visited on 05. 10. 2019. Available at: 

https://www.minv.sk/?statistika_kriminality_2018_csv 
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Exchange was represented by state bonds transactions. Stock trading in 2014 represented 

approx. EUR 56 mil.172   

Secondly, the problem lies also with the character of criminal merits contained in § 

265, CC and § 265a, CC. According to Záhora, they represent blanket rules. We find his 

opinion rather disputable, as the wording of the above merits does not refer to a generally 

binding legal regulation directly. The situation is also negatively impacted by the fact that 

there are several rules requiring application. The legal regulation of Market Abuse is 

contained not only in the EU law, but also in other statutes governing the financial market. 

This should, on one side, provide for unified application within the member states, as the 

discrepancies in the internal requirements in consequence of the Directive transposition 

should be eliminated, however, in respect to activities of the national prosecuting and 

adjudicating bodies it means that preliminary questions on application and mutual relations of 

the aforementioned sources must be answered, and all this in a niche field where deep 

knowledge and professional insight are required. Prosecutors or policemen as representatives 

of enforcement bodies hardly meet these requirements.  

 

5 CONCLUSION 

In the Slovak Republic, it is not possible to speak about high incidence of criminal 

offences related to Insider Dealing and Market Manipulation. In the reference period of 10 

years, 11 concrete natural persons173 were charged with Insider Dealing under § 265 as 

follows: 

 

 
Qualification 

in basic merit 

Damage 

(in 

thousands 
€) 

Number of 
cases 

(detected) 

Charges 

filed 
Indictments Convictions 

2009 §265 ods.1 
Not 

recorded 
12 4 4 0 

2010 §265 ods.1 2 043 4 1 1 0 

2011 §265 ods.1 132 3 1 1 0 

2012 §265 ods.1 590 6 0 0 0 

2013 §265 ods.1 62 2 0 0 0 

2014 Not recorded 0 0 1 1 1 

2015 §265 ods.1 4 333 6 1 1 0 

2016 §265 ods.1 5 4 2 1 1 

2017 §265 ods.1 625 3 1 1 1 

2018 §265 ods.1 0 2 0 0 0 

 

The amount of damage ranks from EUR 5000 in 2016 to EUR 4333 thousand in 2015. 

On the statistics, it can consequently be derived that all the cases fall exclusively under 

the scope § 265 (1), CC, “Insider Dealing” and no case of “Self-Trading” under § 265 (2) was 

detected in the reference period. Equally, in this period no criminal prosecution for Market 

Manipulation under § 265a was instigated. 
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Abstract: The protection of the State as a creditor in respect of its property claims arising 

from the granting of independent financial contributions, originating financial contributions 

originating from the European Union Structural and Investment Funds, at national level must 

be guaranteed in a manner that would ensure their real application. The assertion of these 

claims by the State as an injured party in criminal proceedings is one of these ways. The 

current case-law of the general courts, when they do not grant the State the right to assert this 

claim under the so-called "unlawful leverage" by the perpetrators, adhesion proceedings, 

according to Section 46 par. 3 Code of Criminal Procedure, complains whether it even makes 

it impossible for real material satisfaction of these claims in criminal proceedings. 
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1 INTRODUCTION 

 The legislator pays adequate attention to the criminal protection of creditors and also 

attaches particular importance to it, which can also be deduced from the systematic structure 

of specific part of the Criminal Code, where the social interest in protecting creditors is 

ranked right after the social interest in protecting life, health, liberty, and human dignity into 

the structure of the fourth and fifth Title of special part of the Criminal Code. 

 One of the criminal-law means of protecting creditors are also the merits of criminal 

offense harming the financial interests of the European Union, according to Section 261 - 263 

Crim. Code. 

 In the case of crimes harming the financial interests of the European Union, pursuant 

to Sections 261-263 Crim. Code, it involves a specific creditor (injured), which is the 

European Union, which asserts its claims related to the provided funds through individual 

national Member States, and thus in the substantive position of the creditor, against the 

perpetrator of the crime harming the financial interests of the European Union, according to 

Section 261 Crim. Code, the state is a party in a specific criminal case appropriately under the 

status of injured party as well. 

 The obligation of the State - Slovak Republic to protect the financial interests of the 

European Union175 at national level results from the content of the “Partnership Agreement on 

                                                           
174 This work was supported by the Research and Development Agency, based on Contract No.  APVV-16-0362. 
175 The legal definition of the term "financial interests of the European Union" is normatively enshrined in Art. 

2(1)(a) of Directive 2017/1371 of the European Parliament and of the Council of 5 July 2017 on combating fraud 

affecting the financial interests of the Union by means of criminal law under which "the financial interests of the 

Union shall mean all the revenue, expenditure and assets covered subsequent budgets which are acquired 

mailto:sergej.romza@upjs.sk
mailto:sergej.romza@upjs.sk
mailto:sergej.romza@upjs.sk
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the Use of European Structural and Investment Funds in 2014-2020” concluded by the Slovak 

Republic with the European Commission on 20 June 2014. 

 The content (obligations ensuing from it) is reflected in the "National Strategy for the 

Protection of the European Union's Financial Interests in the Slovak Republic", which was 

adopted as the Resolution of the Government of the Slovak Republic No. 519 of 15 October 

2014 on the Structure of entities implementing European Structural and Investment Funds, for 

the programming period 2014-2020. 

 More than 76% of the European Union budget is managed through partnerships with 

national and regional authorities, within the so-called shared management through five large 

structural and investment funds. It is these funds that accumulate a significant part of the 

funds from the budgets of the European Union, which, on the one hand, is necessary to ensure 

protection; on the other hand, the funds from these funds are deprived and included under the 

notion of harming the European Union's financial interests. 176 

 

2 THE DOCTRINE OF STRENGTHENING THE PROTECTION OF VICTIMS 

AND INJURED IN CRIMINAL PROCEEDINGS 

 Recently, we have witnessed intensive and wide-ranging discussions, both criminal 

and non-criminal jurisprudence and a number of international institutions, the subject of 

which is the strengthening of status of injured (victim) in criminal proceedings. The 

discussion in question resulted in the adoption of the Charter of Fundamental Rights of the 

European Union, through which individual Member States are interpellated to take an active 

approach to protecting victims of crime and to take effective measures of a substantive, 

procedural but also organizational - technical nature in their national legal systems. 

 Based on the Tampere Council conclusions, a proposal for a Framework Decision on 

the standing of victims in criminal proceedings177 was submitted in 2000. Based on this 

proposal, Framework Decision 2001/220 / JHA on the standing of victims in criminal 

proceedings was adopted in 2001. The Framework Decision in question, in Art. I defined the 

victim as a natural person who suffered harm, including physical and psychological damage, 

emotional suffering, economic loss, directly caused by acts or omissions that constitute a 

violation of the criminal law of the Member States. Given that there were problems with the 

definition of victim within the meaning of the Framework Decision in question, the Court has 

given a preliminary ruling on whether it should apply in criminal proceedings in general to 

any person affected by the offense, giving the answer that the term "victim" does not include 

jurisdic persons. 178 

 The Framework Decision in question at the same time in Art. 2 imposed an obligation 

for individual Member States to ensure that victims have a fair and appropriate position in 

their criminal law system. At the same time, it follows from the content of the Framework 

                                                                                                                                                                                     
through or to be paid into these budgets, i.e. the budget of the Union and the budgets of the institutions, bodies, 

offices and agencies. Unions established in accordance with the Treaties or budgets "directly or indirectly 

managed and controlled by them". 

The term "protection of the European Union's financial interests" means ensuring that the general budget of the 

EU general budget is accurate, efficient and transparent, efficient, effective, cost-effective and transparent in its 

management, budget management, asset management and management of property of the EU, its institutions and 

bodies. 
176 ŠANTA, J.: Protecting and harming the financial interests of the European Union; Bratislava; Police College 

SR; 2018; p. 71. 
177 Council Framework Decision 2001/220/SVV of 15 March 2001 on status of victims in criminal proceedings. 

Ú. v., L. 82/1, 22.3.2001. 
178 IVOR, J., KLIMEK, L.; ZÁHORA, J.: Criminal law of the European Union and its impact on the legal 

system of the Slovak Republic; Žilina; EUROKÓDEX; 2013; p. 475. 
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Decision at issue for individual Member States to ensure that they are protected against 

secondary victimization.179 

 Directive 2012/29 / EU on victims of crime is the most important piece of legislation 

governing the European Union's safeguards in the field of protection of crime victims. The 

purpose of this Directive is to ensure that victims of crime are provided with information, 

support and protection and are able to participate in criminal proceedings. 

 The Directive requires victims of crime to be treated with respect, sensitively 

individual, professional and non-discriminatory. Where the child is the victim of the crime, 

the primary consideration should be the best interests of the child.180 

 The Directive in question, in comparison with Council Decision 2001/220 / JHA, 

clarifies the concept of victim of crime. 

 Under the Directive, a person is considered a victim, regardless of whether the 

perpetrator  

was - found, detained, prosecuted or convicted, or regardless of the family relationship 

between them.  

 The Directive in question also contains in Art. 2 par. 1, the legal definition of a victim 

according to which "the victim is a natural person who has suffered harm as a direct result of 

the crime, including physical, mental or emotional harm or property damage…" 

 The Slovak Republic, the obligations arising for it from the listed international 

documents, were implemented into the national legal system by the adoption of a special Act 

No. 541/2002 Coll. 274/2017 Coll. on Victims of Crime and on Amendments to Certain Acts 

on Victims of Crime (hereinafter only as “Victims of Crime Act”) in that regard, it also 

refined the legal definition of the concept of victim of crime contained in the Directive, 

namely in Section 2 para. 1, par. b), so that "the victim is a natural person who has been or 

should have been injured by a crime, property damage, moral or other damage, or has been 

violated or jeopardized by his legally protected rights or freedoms". 

 Thus, it is apparent from the content of those provisions that victim status is accorded 

only to a natural person, since a jurisdic person is not capable of perceiving, through its 

senses, the suffering caused to it by crime and cannot even be victimized secondarily. The law 

enforcement authorities must perceive the victim as having been caused harm or such harm 

may occur in the future - post-traumatic stress syndrome. On the other hand, in the case of a 

jurisdic person it is not possible to speak in this logic about the possibility of secondary or 

repeated victimization.181 

 It should not be omitted in this respect that the Slovak Republic (the legislator), its 

obligations arising from international documents, in relation to ensuring the protection of 

victims of crime, also implemented into the structure of the Code of Criminal Procedure, 

when the provisions of the Criminal Code. Section 2 par. 21 embodied the newly designed 

fundamental principle of the protection of the rights of the injured party. 

 According to provisions of Section 2(21) of Code of Criminal Procedure “The law 

enforcement authorities and the court are obliged, throughout the criminal proceedings, to 

allow the victim to fully exercise their rights, which must be instructed in a proper, 

appropriate and comprehensible manner. The criminal proceedings must be conducted with 

due regard to the victim. It is necessary to take into account their personal situation and 

immediate needs, age of sex, possible disability and their maturity, while fully respecting their 

physical, mental and moral integrity. This is without prejudice to the provisions of a special 

law on the rights of victims of crime". 

                                                           
179 TOMÁŠEK , M.: Europeisation of criminal law; Prague; LINDE; 2008; p. 359. 
180 KLIMEK, L.: Fundamentals of European Union criminal law; Bratislava; Wolters Kluwer; 2017;  p. 150. 
181 ZÁHORA, J.: Act on crime victims; Commentary; Bratislava; Wolters Kluwer; 2018; p. 63. 
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 The importance of the listed principle of protection of the rights of the injured in 

relation to the strengthening of their procedural status in criminal proceedings is immense 

when, in these circumstances, it assumes the character of a general interpretation and 

application clause in solving individual partial problems, including problems related to the 

application of the injured party's right to a final talk at the main hearing. 

 The doctrine of strengthening the procedural status of the victim (injured) and, in this 

context, the partial question of whether to grant victim status to a jurisdic person, in addition 

to a natural person, appears to be crucial in resolving the problem of interpretation and 

application raised on asserted claims of the state for damages, whose substantive basis 

consists in the unlawful elicitation of a non-repayable financial contribution by the 

perpetrators, provided from the structural or investment funds of the European Union. In other 

words, the essence of the problem of interpretation and application lies in whether the State in 

the present case, in criminal proceedings, grant the status of a material victim, according to 

Section 46 par. 3 of Code of Criminal Procedure, who can assert their claim within the so-

called adhesion proceedings or just the status of the so-called procedural injured, according to 

Section 46 par. 1 Code of Criminal Procedure, without such an option. 

 

3 THE CONCEPT AND NATURE OF THE INJURED PARTY'S PROCEDURAL 

STATUS AND HIS PLACE IN THE CRIMINAL PROCEEDINGS SYSTEM 

 Legislator's legal definition of an injured, in terms of systemic to the structure of Part 

1, Title 2 and Section 7, Code of Criminal Procedure, in provision of Section 46 par. 1. 

 According to Section 46 par. 1 of Code of Criminal Procedure. "An injured is a person 

who has been harmed upon their health by a criminal offense, has been caused property 

moral or other damage to it, or whose other legally protected rights or freedoms has been 

violated or endangered ". 

 From the presented legal definition of the term injured, it is evident that the legislature 

defined the term injured in a structured and at the same time relatively abstract way, while 

defining the injured person legally and technically through the enumeration of individual 

consequences in the form of individual types of damage. 

 The injured may be a natural person as well as a jurisdic person, including the state. 

 However, partial objections to the presented legal definition may be presented, leading 

to its excessive abstractity and vagueness, which, on the one hand, creates scope for 

application practice in terms of dynamics of the definition definition of the injured and 

entities not identified in more detail (unidentified in terms of individual categories of damage 

the injured may suffer), which on the other hand, creates both a potential and a real risk (the 

extent of which we are not able to determine at present or at least to project it) to apply the 

advised definition of the injured also to entities to whom such position may not be afforded. 

In application practice, even currently, precisely for this reason, several interpretative 

problems arise concerning the status of the injured party in criminal proceedings. 

 The legal definition of injured, normatively anchored in the provision of Section 46 

par. 1 Code of Criminal Procedure, predictively determines the systemic classification of the 

victim into two basic categories: 

 

1. victims who are entitled to compensation for damage caused by a criminal offense in the 

criminal (adhesion) proceeding. In addition to the procedural rights set out in Section 46 par. 

1 of Code of Criminal Procedure as well as the right to assert their claims for damages 

directly in these proceedings (compare with Section 46 (3) of the Code of Criminal 

Procedure); 
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2. injured persons who are not entitled to damages therefore have only general rights, the 

so-called procedural rights (compare with Section 46(1) of the Criminal Procedure Code) also 

for this reason the category of victims is referred to as "non-procedural injured" by criminal 

jurisprudence and application practice. 

 

 This is a category of victims, which from a systemic point of view can be subsumed 

under the victims who have incurred other damage, where the offender's conduct remained 

only in the stage of preparation or attempt of a crime, or their threatened relationships 

concerning the life or health of the natural person against whom the attack was directed, as 

well as relations concerning the property of the natural or jurisdic person. There is still a risk 

for these entities that the attack will  

continue or be completed if no action is taken against it.182 

 

4 THE SUBSTANCE OF THE PROCEDURAL STATUS OF THE STATE AS 

INJURED PARTY IN CRIMINAL PROCEEDINGS IN RESPECT OF THE 

CLAIM FOR DAMAGES IN THE CASE OF AN OFFENSE AFFECTING THE 

FINANCIAL INTERESTS OF THE EUROPEAN UNION (PROBLEMS OF 

INTERPRETATION AND APPLICATION) 

 As already pointed out, in the decision-making activities of the general courts (case 

law), there are repeatedly interpretative and application problems related to the manner in 

which the State claims for damages are based on the substantive basis or European Union 

investment funds. 

 In this context, in the case-law of the ordinary courts, two groups of competing legal 

opinions have emerged: 

 The first group of opinions is represented mainly by the judgment of the Supreme 

Court of the Slovak Republic, dated 15 February 2018, file no. 5To 4/2017, according to 

which the necessary prerequisite for granting the claim of the injured party for damages under 

Section 164 (a) of the Code of Criminal Procedure is primarily the fact that it is damage that 

is possible in the adhesion procedure under Section 46(3) of the Code of Criminal Procedure 

to apply and admit. However according to the NS SR, in the present case, such damage was 

not applicable. Although, within the meaning of Section 15(1) of Act No. 528/2008 Coll. the 

aid and support is provided to the beneficiary on the basis of a contract concluded pursuant to 

Section 269(2) of the Commercial Code, the decision on granting a non-repayable financial 

contribution is preceded by an application procedure pursuant to Section 14 et seq. of Act no. 

528/2008 Coll. 

 It is a special administrative proceeding to which pursuant to Section 12(6) of Act No. 

528/2008 Coll. with a few exceptions, Act No. 71/1967 Coll. on Administrative Proceedings 

(Administrative Procedure Code), as amended (hereinafter only as “Act No. 71/1967 Coll.”), 

managed by an administrative body, which is usually the managing authority for regional 

operational program (in this case the Ministry) and its participant is an applicant (in this case 

a municipality). The result of this procedure is an individual administrative act - decision on 

approval/non-approval of the application under Section 14(4) of Act No. 528/2008 Coll. 

which since being amended by 111/2012 Coll. within the meaning of par. 18 of that provision 

is excluded from judicial review. A similar situation is also in the case of proceedings for 

repayment of the granted contribution, which is governed by Section 24 of Act no. 528/2008 

Coll. (see also Article 10 (1) (c), (d) and Art. 14(3) of the Generally Binding Regulation to the 

contract on the provision of non-refundable financial grant) in connection with Section 31(12) 

                                                           
182 LÁTAL, J.: Injured party in criminal proceedings and decision on damages in adhesive proceedings. Prague. 

Manuals of the Ministry of Justice; vol. 54; 1994; p. 12. 
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of Act no. 523/2004 and Act No. 71/1967 Coll. on the contrary, the subsequent possibility of 

judicial administrative review. 

 Therefore, if in this case involving the Ministry there are no damages, but de facto the 

return of illegally enticed non-refundable financial grant (with appropriate penalties), then the 

criminal court, which in the adhesive procedure under Section 46(3) of the Code of Criminal 

Procedure is deciding on civil claim of the injured party for damages, according to the NS SR 

is not entitled to claim the competence of the administrative authority (and later the 

administrative court) and independently assess whether or not there are grounds for refunding 

the provided grant and to what extent. The role of the criminal court in such cases is to 

quantify the amount of actually caused damage for the purpose of the correct legal 

classification of the act, but it no longer has jurisdiction (although within the proceedings the 

amount of such damage would be discovered beyond doubt) decided about refunding such 

granted non-refundable financial grant. This is all the more applicable as in these cases the 

amount of actual damage caused often differs from the amount of the grant to be recovered 

(Article 30(3) of Act No. 523/2004 Coll.). 

 Panels of the Supreme Court of the Slovak Republic, in these cases in appeals 

proceedings in criminal cases concerning acts classified as crimes of subsidy fraud, pursuant 

to Section 225 of the Criminal Code or crimes harming the financial interests of the European 

Union, pursuant to Section 261 of the Criminal Code usually rule on the claim for 

compensation of the state, so that according to Section 321(1), par. d) f), par. 3. of the Code of 

Criminal Procedure shall annul the verdicts on compensation of damage or injured harmed by 

the procedure under Section 288(1) of the Code of Criminal Procedure, with a claim for 

damages, refer to administrative proceedings. 

 In summary, it can be stated that the decisions in question grant the state the status of 

the so-called criminal proceedings procedural injured party, according to Section 46(1) of the 

Code of Criminal Procedure, whose electorate of granted procedural competences - 

authorizations is considerably reduced. 

 The listed judgement of the Supreme Court of the Slovak Republic does not stand 

alone in terms of argumentation, as it may seem at first sight. On the contrary, the primary 

listed judgement of the Supreme Court of the Slovak Republic is ideologically and 

substantively based on legal conclusions presented in the opinion of the Criminal Law 

College of the Supreme Court of the Slovak Republic, dated 29 November 2017, file No.: Tpj 

39-60 / 2017 (Rt71 / 2017). 

 The following cases seem as having no significance, on the contrary, in relation to the 

published legal opinion seems to be the resolution of the Grand Chamber of the Criminal 

College of the Supreme Court of the Czech Republic, published in the Collection of 

Decisions, No. R 39/2014183, as well as the judgments of the Court of Justice of the European 

Union in Case C-105/14 Tariico, in the light of the judgments in M.A.S. and M.B of 5 

December 2017, C-42/17, and Dzivev and Others, of 17 January 2019, C-310/16, and other 

judgments in Joined Cases Veriening National Overlegorgaan Sociale Werkvoorziening and 

Others Joined Cases C-383/06 and C-385/06 Chambre de commerce et d'industrie de I 'Indre 

of 21 December 2008, C-465/10.184 

                                                           
183 Given the previous common development and the proximity of the legislation and hence the use of historical 

(period) interpretation, it is also appropriate to proceed from the case-law of the Supreme Court of the Czech 

Republic. According to the established decision-making practice of the Supreme Court of the Czech Republic, 

"the state's claim to tax is not a claim for damages caused by the crime of tax evasion, but a claim arising directly 

from the law. Therefore, this is not a claim that the tax authority in question could assert in an adhesive 

procedure". 
184 According to the opinion of the Criminal Law College of the Supreme Court of 29 November 2017, file No.: 

Tpj 39-60/2017 (Rz71/2017): 
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 The second group of views is represented, in particular, by judgements of the 

Specialised Criminal Court185 according to which "the decisive criterion for determining the 

claim for damages should be the nature of the entities involved and liability relationships 

between the state as the injured and the lawfully convicted offender having regard to the 

substantive basis of the claim". 

 In addition, ŠANTA, J.186, draws attention to the controversy of the arguments 

presented by the Supreme Court of the Slovak Republic in its judgement of 15 February 2018, 

file no. Ref .: 5To 4/2017, which results from the fact that the Supreme Court of the Slovak 

Republic did not take into account several other current non-criminal judgements of the 

Supreme Court of the SR, including that of the Constitutional Court of the SR187, according to 

which “at the moment of conclusion of contract on granting non-refundable financial grant 

the relation between the plaintiff and defendant acquired the nature of private law and any 

claims arising from it may be brought in civil proceedings and not through administrative 

justice. 

 In a related judgement, the Supreme Court of the Slovak Republic also emphasizes 

that “the contract for granting non-refundable financial grant concluded pursuant to Section 

269 para. 2 of the Commercial Code, has the nature of relative trade and by its nature falls 

within the area of private law and not public law."188 

 The judgement of the Supreme Court of the Slovak Republic in question also passed 

the constitutionality test, when the Constitutional Court of the Slovak Republic ruled that “at 

the moment of concluding contract for granting non-refundable financial grant, the 

relationship between the plaintiff and the defendant acquired a private law nature and any 

claims arising from it may be brought in civil proceedings and not through administrative 

justice ". 

 In addition to the above, the Constitutional Court adds and legally concludes that “the 

relationship by virtue of an award of a non-refundable financial grant is a public law 

relationship only until the moment of conclusion of the contract on granting non-refundable 

                                                                                                                                                                                     
I. State property claims arising from regulations on individual types of taxes, which are initially decided by the 

competent administrative authority in accordance with the procedure under the Tax Code (Act No. 563/2009 

Coll., as amended), including a claim arising from an unjustified claim for reimbursement of value added tax or 

excise duty, they are of an administrative nature and decisions on them are subject to review by the 

Administrative Court under the Code of Administrative Procedure. These claims are not a claim for damages that 

can be claimed in criminal proceedings, according to Section 46(3) Criminal Procedure Code - the so-called 

adhesion procedure. The court does not decide on their admission even in proceedings under the Civil Procedure 

Code, as it is not a matter falling within the jurisdiction of the courts. Thus, there is no overlap, i.e. a conflict of 

authority (administrative authority and court), or duplicity in deciding the same claim. 

Despite the impossibility of asserting a tax property claim in the adhesion procedure, the Slovak Republic is 

represented by the competent authority in the criminal proceeding on tax offense injured with rights pursuant to 

Section 46(1) of the Criminal Procedure Code. 

II. If in criminal proceedings, according to Section 46(3) of the Criminal Procedure Code, procedure under 

Section 256(2) of the Criminal Procedure Code the court does not allow the injured party to the main hearing 

(only) with a claim for damages, by a resolution pursuant to Section 256 para. 3 of the Criminal Procedure Code 

using a restrictive interpretation of this provision (the injured party will remain, in the position of a party for the 

remainder of their procedural rights). 
185 Comparison: Resolution of the Specialized Criminal Court, file No.: PK-2T / 2015, dated 24 July 2019. 
186 ŠANTA, J.: Protecting and harming the financial interests of the European Union; Bratislava; Police College 

SR; 2018; p. 146. 
187  Comparison: Judgment of the Supreme Court of the Slovak Republic, dated 1 July 2014, file No.: 

3Sžf/118/2013. 
188  Comparison.: Resolution of the Supreme Court of the Slovak Republic of 29 April 2010. 
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financial grant, and at the moment the contract on granting non-refundable financial grant is 

entered into, it acquires the nature of private law.189 

 In summary, it can be stated that the group of opinions in question, represented by the 

listed judgements of both the general and the Constitutional Court of the Slovak Republic, 

afford the state in asserting the claim for damages in question the status of so-called 

substantive injured party in the criminal proceedings. according to Section 46(3) of the Code 

of Criminal Procedure, who can claim their damages in the so-called adhesion procedure. 

 Given the fundamental divergence of legal views represented by the two groups of 

judgements, the Specialized Criminal Court in the criminal case against Ronald Csorb et al. 

registered under sp. No.: PK - 2T 2/2015 for the subsidy fraud offense under Sections 20(1), 

225(1, 6) (a) of the Criminal Code and others, at a non-public session held on July 24, 2019, 

by a resolution pursuant to Section 290(1) of the Code of Criminal Procedure stayed the 

criminal proceedings and according to Art. 267 of the Treaty on the Functioning of the 

European Union signed in Rome on 25 March 1957, as amended by the Treaty of Lisbon of 

13 December 2007, in application of Section 290(1), for reasons pursuant to Sections 283(1), 

244(4) of the Code of Criminal Procedure asked the Court of Justice of the European Union to 

interpret and give a preliminary ruling on the following questions: 

  

1. Is the European Parliament and Council (EU) Directive  No. 2012/29/EU of 25 

October 2012 laying down minimum standards on the rights, support and protection of 

crime victims within the scope of their rights (in particular the right to active 

participation of the victim in criminal proceedings and the right to compensation in 

criminal proceedings); that by their very nature do not only belong to a natural person 

as a sentient being, also applicable to jurisdic persons and public authorities if national 

law confers on them the status of victim in criminal proceedings? 

 

2. Is Article 17 and Article 47 of the Charter of Fundamental Rights of the European 

Union, Article 325 of the Treaty on the Functioning of the European Union and Article 

38(1)(h) of Council Regulation (EC) No. 1260/1999 of 21 June 1999 in conjunction 

with Commission Regulation (EC) No. 1681/94 of 11 July 1994, such legislation and 

decision-making practice under which a State cannot claim damages in criminal 

proceedings caused by fraudulent conduct of the accused resulting in a 

misappropriation of funds from the budget of the European Union and Section 256(3) 

of the Code of Criminal Procedure may not even appeal against a ruling by which the 

court decides that the State or a competent state authority is not admitted as a victim 

with a claim for damages at the main hearing, nor does it have available such type of 

proceedings in which it may assert its claims against the accused, as a result of which 

its claim for damages on the property and property rights of the accused under Section 

50 of the Code of Criminal Procedure cannot be ensured and such claim becomes de 

facto unenforceable? 

 

The decision on the submitted preliminary questions was deemed necessary by the 

Specialized Criminal Court for: 

- an assessment of the degree of fault of the defendants in the criminal case in 

question; 

- stabilizing the extent of crime in case of guilt; 

- the decision of the court in substance; 

                                                           
189  Comparison.: Resolution of the Constitutional Court of the Slovak Republic, dated 1 April 2015, file No.: II. 

ÚS. 219/2015. 
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Justification for the decision on the submitted preliminary question: 

 

 In the grounds of the decision, the Specialized Criminal Court further pointed out that 

jurisdic persons, mostly limited liability companies, which the perpetrators use to commit 

crime and who receive the benefit in all cases end up almost without property. The provided 

grant is thus unenforceable against them. The competent State authority may, in 

administrative proceedings, impose an obligation to repay the unduly paid contribution solely 

to the recipient of the contribution, which is that jurisdic person, but not to its shareholders, 

directors and not at all to third parties, who are often behind the entire criminal activity. Under 

the given legal status, the imposition of a forfeiture of property pursuant to Section 58 of the 

Criminal Code cannot be invoked. If the state does not have a claim that it could file for 

bankruptcy proceedings, its claims from the imposition of the forfeiture of the property can 

only be satisfied after all claims against the bankruptcy estate and all claims have been 

satisfied. In all cases well-known to Specialized Criminal Court, the assets of the convicted 

were not even sufficient to cover the claims filed; not even the claims brought by the state. 

The decisive criterion for determining the claim for damages should be the nature of the 

entities and the liability relationships between the State and the injured and the convicted 

offender, as a result of their unlawful conduct, irrespective of the substantive basis of the 

claim. In the case of a court ruling that the injured party is not admitted to the main hearing 

with a claim for damages that decision must be subject to review by superior court. This is an 

issue of crucial importance for the proper and timely exercise of its rights in criminal 

proceedings, in particular the timely recovery of such grant. The review of a decision in a 

constitutional complaint cannot be considered sufficient. In criminal proceedings, it is 

necessary to respect the rights and legitimate interests of all parties involved, especially those 

of victims. A theory under which the purpose of criminal proceedings was solely to clarify 

crime and to punish the perpetrator and to perceive the position of the injured party solely 

through the question of damaged victim was considered outdated. 

 The Specialized Criminal Court stated in its proposal that the position of the injured 

party in criminal proceedings and the extent of the rights conferred on them by national law 

cannot be manifestly disproportionate to the status and rights that national law confers on the 

prosecutor and the accused in accordance with the fair trial and equality of arms requirements. 

Although the Court of Justice of the European Union, in its rulings C-205/09 and C-467/05, 

did not extend the concept of victim to jurisdic persons, the Specialized Criminal Court took 

the view that the right to participate actively in the criminal proceedings and the right to 

compensation criminal proceedings, may also apply to jurisdic persons and the state, as they 

are necessary for the effective protection of their property rights and do not deal with rights 

which by their nature can be granted only to a natural person as a sentient living being. That is 

also relevant in relation to the limitation period and the obstacle to pending trial at the time of 

claiming damages in the criminal proceedings and the binding nature of the civil court in 

deciding that the offense was committed. In case of acceptance of the current decision-making 

practice it would be ineffective to assert a claim for compensation by the State as the injured 

party and the limitation period would continue to run in the course of criminal proceedings. 

The injured party's claim, which in good faith relied on the previous decision-making 

practice, would be time-barred without their fault. 

 

4  CONCLUSION 

 The right of the State as an injured party to assert in the criminal proceedings a claim 

for damages caused by the unlawful elicitation of a non-refundable financial grant by the 

perpetrator must be interpreted materially, in accordance with the purpose intended by the 
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provision of Section 46(3) of the Code of Criminal Procedure and extensively, in line with the 

strengthening of the protection and procedural status of the victim (injured) in criminal 

proceedings. 

 Simply the state, as the injured, in these cases, must be afforded the status of the so-

called. materially injured, i.e. the injured, who may assert their claim for compensation under 

the so-called. adhesion proceedings, according to Section 46(3) of the Code of Criminal 

Procedure, as the decisive criterion for deciding on a claim for damages is to be the nature of 

the entities and liability relationships between the State, as the injured and the lawfully 

convicted offender, arising as a result of their unlawful conduct, regardless of the substantive 

basis of the claim. 
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Abstract: The paper deals with crimes that can be committed during the ongoing insolvency 

proceedings. This topic is well known in judicial practice; nevertheless, it is in literature, with 

some exceptions, concealed. 

The paper analyzes Czech and Slovak insolvency crimes from the point of view of the 

principle of subsidiarity of criminal repression. The principle is not discussed only in terms of 

application practice, but the author does not neglect its effect at the level of the Czech 

legislature, who recently decriminalized the failure to file an insolvency petition by a debtor 

in bankruptcy. 

Attention is also paid to the criminal-law context of the opening of insolvency 

proceedings based on false facts, especially in terms of extortion, defamation and damage to 

the creditor. 

Subsequently, typical Czech crimes in insolvency proceedings are presented, namely 

breach of duty in insolvency proceedings, machinations in insolvency proceedings and breach 

of duty to make a true declaration of property. The author presents detailed statistics on the 

clarification and success of the prosecutions of the crimes concerned. 

Finally, the author draws attention to some essential procedural question, such as the 

issues of ne bis in idem when imposing a fine by the insolvency court and the question 

concerning the decision on damages in an adhesive procedure in the case of a debtor in 

bankruptcy. 

 

Keywords: insolvency offenses, insolvency proceedings, criminal law, breach of duty in 

insolvency proceedings, machinations in insolvency proceedings, breach of obligation to 

make a true declaration of property, ne bis in idem. 

 

 

1 INTRODUCTION 

 The bankruptcy offenses also include criminal offences in insolvency proceedings, 

those whose prerequisite is the opening and conduct of the insolvency proceedings. In the 

Czech Republic, insolvency offenses are paid attention in judicial practice, less so in the 

theory, which, with some exceptions, focuses more on commenting on the applicable 

legislation.190 Typical insolvency criminal offenses that cannot be committed without going 

into insolvency proceedings are according to the Criminal Code of the Czech Republic191 

(hereinafter referred to as “CzCrC”) Breach of duty in insolvency proceedings (Section 

225) and Machinations in Insolvency Proceedings (Section 226). This also includes, in part, 

                                                           
190 For attention I recommend works by F. Púry, e.g. Úpadkové trestné činy v České republice. 1st edition. 

Prague: C. H. Beck, 2015, p. 245. or Pachatelé trestných činů souvisejících s úpadkem a insolvenční řízení. 

Právní rozhledy, 2013, no. 12, p. 419 or Některé souvislosti trestního a insolvenčního práva v aktuální 

rozhodovací činnosti Nejvyššího soudu nebo některé zvláštnosti trestných činů souvisejících se závazkovými 

právními vztahy a s insolvenčním řízením. Trestněprávní revue, 2011, no. 10, p. 279.  
191 Act No. 40/2009 Coll. The Criminal Code as amended. 



142 

Breach of Duty to Make a True Declaration of Property (Section 227), which also applies 

to other types of proceedings.192 

 In addition to the above, a number of other offenses can be committed in insolvency 

proceedings, which can be committed without going into insolvency proceedings. Their 

conceptual feature is and need not be bankruptcy. The first group would include, for example, 

criminal offense of Favouring Creditors (Section 223), the second, for example, 

Damnification of Creditors (Section 222) or Distortion of Data on Status of Management and 

Assets (Section 254). 

 Similarly, in the Slovak Criminal Code193 (hereinafter referred to as “CrC”) it is 

possible to find crimes that are bound by their characteristics to bankruptcy proceedings, 

settlement proceedings, restructuring proceedings or debt relief proceedings, essentially forms 

of insolvency proceedings. This could include criminal offenses Deceitful Practices in 

Bankruptcy and Composition Proceedings (Section 241),194 Obstructing Bankruptcy or 

Composition Proceedings (Section 242195 and Section 243196) and, in part, Distortion of 

Data in Financial and Commercial Records [Section 259 (1) (f)].197 

                                                           
192 The obligation to make a true declaration of property concerns six types of proceedings, not only insolvency 

proceedings (Sections 214-216 of Act No. 182/2006 Coll. as amended), but also in execution proceedings under 

the Enforcement Code (Sections 50 to 52) or the Administrative Procedure Code (Section 106), in proceedings 

for judicial enforcement of decisions (Sections 260a to 260h of the Civil Procedure), in criminal proceedings on 

the execution of seizure of property (Section 5 of Act No. 279/2003 Coll.), in tax proceedings (Section 180 of 

the Tax Code). 
193 Act No. 300/2005 Coll. Criminal Code as amended. 
194 (1) Any person who, in the capacity of a bankruptcy creditor in connection with his voting at the creditors’ 

meeting or who, in the capacity of a creditor in connection with putting the restructuring plan to the vote, accepts 

or receives a pledge of property or other profit shall be liable to a term of imprisonment of between six months 

and three years. 

(2) The same sentence as referred to in paragraph 1 shall be imposed on any person who, in connection with the 

voting on compulsory composition, gives, offers or gives a pledge of property or other profit to a creditor in 

return for his consent with the composition. 

(3) The offender shall be liable to a term of imprisonment of three to eight years if he commits the offence 

referred to in paragraphs 1 or 2 a) by reason of specific motivation, or b) acting in a more serious manner. 
195 (1) Any person who obstructs the bankruptcy, composition, restructuring or discharge proceedings, including 

the obligation to file for bankruptcy in time, by a) failing to meet an obligation imposed on him under the act to 

regulate such proceedings, or b) reporting false data in the list of assets and liabilities, shall be liable to a term of 

imprisonment of between six months and five years. 

(2) The offender shall be liable to a term of imprisonment of three to ten years if he commits the offence referred 

to in paragraph 1, a) and causes larger damage through its commission, b) by reason of specific motivation, or 
196 (1) Any person who obstructs the bankruptcy proceedings by a) concealing an asset which forms a part of the 

bankrupt’s estate, b) preventing the inclusion and valuation of an asset which forms a part of bankrupt’s estate, 

c) refusing to surrender an asset which forms a part of bankrupt’s estate, or d) withholding, falsifying or 

destroying records concerning the assets or financial activities of the debtor, shall be liable to a term of 

imprisonment of up to two years. 

(2) The offender shall be liable to a term of imprisonment of between six months and five years if he commits 

the offence referred to in paragraph 1, and causes larger damage through its commission. 

(3) The offender shall be liable to a term of imprisonment if he commits the offence referred to in paragraph 1, a) 

and causes substantial damage through its commission, or b) acting in a more serious manner. 

(4) The offender shall be liable to a term of imprisonment of four to ten years if he commits the offence referred 

to in paragraph 1, and causes large-scale damage through its commission. 
197 (1) Any person who presents false or grossly distorted data, or conceals mandatory data concerning important 

facts in a statement, report, input data entered into the computer or in other documents, which serve for... (f) 

bankruptcy, composition, restructuring or write-off of debt... shall be liable to a term of imprisonment of 

between six months to three years. 

(3) The offender shall be liable to a term of imprisonment of three to eight years if he commits the offence 

referred to in paragraphs 1 or 2, a) and causes substantial damage through its commission, b) acting in a more 

serious manner, or c) by reason of specific motivation. 
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 At this point it is appropriate to note that both states after the dissolution of the 

federation received into their legal systems Act No. 328/1991 Coll. On bankruptcy and 

settlement, which was replaced by the new regulation in 2005 (for the Slovak Republic by Act 

No. 7/2005 Coll. On bankruptcy and restructuring and amending certain laws), respectively in 

2006 (for the Czech Republic by Act No. 182/2006 Coll., Insolvency Act). Although both 

countries are based on a common root, the newer legislation already differs in detail, and this 

also applies to the terminology used, which makes it difficult not only to compare them 

together, but also to compare the related legislation, including the substantive criminal codes. 

However, we must not forget the influence of EU law, which in some respects (in the case of 

cross-border insolvency) works in the opposite direction towards the approximation of 

national legislation.198 

 In the following paper I will try to point out some identical and different features of 

both legal regulations of insolvency crimes and to mediate some current application problems 

from the judicial practice of Czech courts, especially the Supreme Court of the Czech 

Republic. I will focus primarily on substantive law, although I will not forget two procedural 

aspects. In substantive law I focus only on cases of perpetration, so participation is left aside. 

 

2  INSOLVENCY CRIMES AND PRINCIPLE OF SUBSIDIARITY OF 

CRIMINAL REPRESSION 

Offenses in insolvency proceedings often require detailed knowledge of insolvency 

law, which primarily regulates situations in which bankruptcy occurs. Criminal law has or 

should have a subsidiary character here. Only the most serious acts, which show a higher 

level of social harm, should be a criminal offense, which should be reflected in the normative 

activity. 

It has already been mentioned in the introduction that Act No. 182/2006 Coll., On 

Insolvency and Methods of its Resolution (Insolvency Act), hereinafter the “InsA”, replaced 

the former Act No. 328/1991 Coll. Following this change, the legislature reassessed the 

criminal policy and decriminalized the failure to comply with the legal obligation to file a 

petition for bankruptcy (amendment to the Criminal Code at that time by Act No. 296/2007), 

arguing that “Instead of criminal sanctions, the new regulation introduces private property 

sanctions (sec. 98 et seq. InsA - mainly liability for damage), to the benefit of the debtors' 

creditors, who are usually the most affected by the breach of the obligation to file a petition. 

Relationships of a primarily private nature, which undoubtedly include the debtor-creditor 

relationship, must be dealt with primarily by means outside the field of criminal law, not by 

criminal sanctions.” According to the Slovak legislation, according to Section 242 (1) (a) is 

criminally punishable Any person who obstructs the bankruptcy, composition, restructuring or 

discharge proceedings by failing to meet an obligation imposed on him under the act to 

regulate such proceedings, including the obligation to file for bankruptcy in time. At the 

same time, the Slovak legislature also adopted provisions on liability for damage caused by 

not filing a petition for bankruptcy (Section 11a, inserted by an amendment implemented by 

Act No. 264/2017 Coll., effective from 1st January of 2018). 

However, the principle of ultima ratio of criminal repression is also reflected in the 

application area. An illustrative example is the decision published in the Collection of Court 

Judgments and Opinions under No. 52/2018. The decision concerns an offense of Breach of 

                                                                                                                                                                                     
(4) The offender shall be liable to a term of imprisonment of five to twelve years if he commits the offence 

referred to in paragraphs 1 or 2, a) and causes large-scale damage through its commission, or b) causes a 

particularly serious disturbance to the running of the economy of the Slovak Republic or other particularly 

serious consequence 
198 Compare Regulation (EU) 2015/848 Of the European Parliament and of the Council of 20 May 2015 on 

insolvency proceedings. 
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duty to make a true declaration of property pursuant to Section 227 of the CzCrC. In 

fact, this was the case where the accused was prosecuted for failing to furnish a statement of 

property within the prescribed time limit on the basis of a notice received. In its decision 

refusing to invoke the Supreme Public Prosecutor to the detriment of the accused, the 

Supreme Court emphasizes precisely the principle of subsidiarity of criminal repression. It 

emphasizes that the offense of Breach of duty to make a true declaration of property 

pursuant to Section 227 of the CzCrC is a formal offense which can also be committed if the 

perpetrator does not disclose any information about his property to the competent public 

authority without requiring a repeated call or further action by the competent authority (see 

Decision No. 7/2017 of Collection of Criminal Decisions). In such a case, the conditions 

under which the criminal liability of the offender and the criminal consequences associated 

with it can be asserted must be thoroughly addressed, therefore, to assess whether, taking into 

account the criteria set out in Section 39 (2) of the CzCrC, an act is so socially harmful that it 

is not sufficient to exercise liability under another legal regulation within the meaning of 

Section 12 (2) of the CzCrC (Decision No. 52/2018 of Collection of Criminal Decisions). 

Under the Slovak legislation, it would be possible to apply Section 10 (2) CrC, 

according to which the act shall not constitute a minor offence if it is of lesser seriousness in 

view of the mode of its commission and consequences, the circumstances of its commission, 

the degree of causation, and the motivation of the offender. The obligation to compile and 

hand over the list of assets to the administrator is stipulated in Section 73 InsA. Its failure 

could be sanctioned probably as a criminal offense of Obstructing Bankruptcy or 

Composition Proceedings (Section 242 of the CrC), which, however, is a minor offense only 

in the first paragraph with regard to the upper limit of the imprisonment rate. 

 
3  ON THE INITIATION OF INSOLVENCY PROCEEDINGS ON THE BASIS 

OF FALSE FACTS 

Insolvency proceedings can only be initiated upon application; it commences from the 

day the insolvency petition reaches the court with the jurisdiction (Section 97 InsA). In 

connection with the commencement of insolvency proceedings, courts in the Czech Republic 

have already dealt with cases where filing an application was a mean of coercion for 

performance that the injured party was not obliged to provide (decision published in the 

Collection of Court Judgments and Opinions, Criminal Part, No. 49/2015).199 In the 

mentioned case, the convict drew up a written notice “Notice of commencement of steps to 

secure the rights of the injured party” delivered to the victim by post, in which he threatened 

to take measures to secure the rights of the company XYZ and other persons applying against 

the victim Law firm JUDr. K. T., for financial compensation for property or non-property 

damage, and forced the victim under the condition, that he would withdraw his actions if the 

victim paid the total amount of CZK 6.737.120,-. Later he met his threat and filed with the 

Regional Court in Brno an “initiation for insolvency proceedings of the defendant's assets”, 

where he identified JUDr. K. T., which was later rejected by the High Court in Olomouc, 

although the convict was fully aware that his claims were completely unfounded and made 

up, and he was aware that submitting the above application to the insolvency court would 

seriously damage the Law firm of JUDr. K. T. and also him personally, as the insolvency 

proceedings initiated would damage the good name of his law firm in Brno and the good 

name of his person, and would lower his social status. The courts recognized in this act a 

single-act concurrence of the offenses of extortion (Section 175 (1) CzCrC) and 

defamation (Section 184 (1) and (2) CzCrC). The Supreme Court of the Czech Republic in 

the appeal proceedings reached the legal conclusion that I. The initiation of insolvency 

                                                           
199 The decision was awarded on XXIV. Karlovy Vary Law Days as “Tribute to the Judicature”. 
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proceedings by which the offender wanted to induce the injured party to perform a duty 

that he was not obliged to provide if it was based on knowingly false facts without the 

factual existence of circumstances fulfilling the bankruptcy conditions within the meaning 

of Section 3 InsA, is an illicit mean and can be classified as a threat of other serious harm 

within the sense of the crime of extortion pursuant to Section 175 (1) of the CzCrC. The 

initiation of insolvency proceedings, the conditions of which are set out in Section 97 of the 

Insolvency Act, is not a legal mean if it is misused for purposes other than those stipulated 

by law, contrary to the principles of insolvency proceedings (cf. Section 5 InsA). This is 

particularly the case when it serves to assert the interests of the person making such a 

petition, driven primarily by the desire to harm the person whose property the insolvency 

petition is filed on to force him to act, omit or sustain without the petitioner having real 

knowledge of that the person concerned (natural or legal) is insolvent within the meaning 

of Section 3 InsA. II. If the application for the initiation of insolvency proceedings is based 

on fictitious and non-existent facts which have been merely mentioned by the petitioner for 

the purpose of causing consequences of filing such application, in particular, to be 

registered in the insolvency register which is an information system available on the public 

data network; misleading facts indicating that the alleged debtor is in bankruptcy, it may 

have serious consequences (e.g. jeopardizing his competitiveness due to loss of trust and 

reputation with clients and business partners, etc.), which may be considered as other 

serious harm within the meaning of defamation under Section 184 of the CzCrC. In the 

present case, the injured party was JUDr. T. K., a lawyer, at whom has been proven that he 

has had to deal with the consequences of this publicly disclosed information, in particular to 

his clients, and also in relation to a bank that immediately responded, he had to explain the 

false nature of the bankruptcy claim both to the Bank and to the Bar Association. Therefore, 

he was particularly affected in his professional, but also personal integrity resulting from the 

distrust of existing and potential future clients caused by data published in the insolvency 

register. 

False facts in the application for the initiation of insolvency proceedings may also 

be stated by the debtor himself. This may be qualified as a criminal offense under other 

conditions. F. Púry gives an example of the offense of damaging the creditor (Section 222 

(1)), that the debtor himself makes an application for the initiation of insolvency proceedings, 

pretends bankruptcy, even though he is not in it, and does so in order to satisfy his creditors' 

claims only partly and to misrepresent the true value of his property and to conceal it or its 

parts of it from creditors.200 

The filing of false insolvency petitions has provoked quite passionate discussions in 

the Czech Republic, which resulted, among other things, in the attempt to introduce a new 

crime. In connection with the discussion of the government's draft amendment to the 

Insolvency Act (later published under No. 64/2017 Coll.), the member of the parliament 

Jaroslav Borka unsuccessfully tried to push through its modification.201 He proposed the 

insertion of Section 221a (Filing of false insolvency petition) into the Criminal Code: (1) 

Who files a false insolvency petition against another, even partially, and thus causes him 

larger damage to property or serious harm to rights and legitimate interests and thus 

endangering his seriousness with fellow citizens or in business relations, will be punished by 

imprisonment for up to two years or prohibition of activity. (2) The offender shall be punished 

by imprisonment for six months to five years if he causes substantial damage to the offense 

referred to in paragraph 1, or if he or she gains the substantial benefit for himself or another 

by such offense. (3) The offender shall be punished by a term of imprisonment of three to 

                                                           
200 Púry, F. Pachatelé trestných činů souvisejících s úpadkem a insolvenční řízení. Právní rozhledy, 2013, No. 12, 

p. 422. 
201 Cf. Parliamentary Print No. 785/6, 7th parliamentary term. 
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eight years if a) if he causes extensive damage by the act referred to in paragraph 1 or (b) if he 

gains extensive benefit by such act for himself or for any other. 

 

4 TYPICAL CRIMINAL OFFENSES IN THE INSOLVENCY PROCEDURE 

UNDER THE CZECH CRIMINAL LAW 

The offenses that can be committed in the case of insolvency proceedings are under 

Czech law: 

a) Breach of duty in insolvency proceedings (Section 225),  

b) Machinations in Insolvency Proceedings (Section 226), 

c) Breach of Duty to Make a True Declaration of Property (Section 227). 

 Breach of duty in insolvency proceedings (Section 225): Whoever thwarts or grossly 

impedes performance of duties of insolvency administrator in insolvency proceedings, and 

thus endangers the purpose of insolvency proceedings, shall be sentenced to imprisonment for 

six months to three years or to prohibition of activity. 

Source: Police statistics 

Source: Police statistics 

 

Machinations in Insolvency Proceedings (Section 226): 

(1) Whoever as a creditor in relation to vote of creditors in insolvency proceedings accepts or 

gets promised material or other profit contrary to the principles and rules of insolvency 

proceedings, shall be sentenced to imprisonment for up to one year or to prohibition of 

activity. 

Section 225 

CzCrC 
2010 2011 2012 2013 2014 2015 2016 2017 2018 

Detected 63 49 71 64 72 67 74 67 58 

Clarified 31 21 39 34 41 33 46 38 31 
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(2) The same sentence shall be imposed to anyone who provides, offers or promises a creditor 

in relation to a vote in insolvency proceedings material profit contrary to the principles and 

rules of insolvency proceedings. 

(3) An offender shall be sentenced to imprisonment for up to two years, if he/she as an 

insolvency administrator, member of creditor committee or a representative of creditors in 

insolvency proceedings accepts, gets promised for him-/herself or for another to a detriment 

of the creditors material or other profit that does not pertain to him/her. 

(4) An offender shall be sentenced to imprisonment for six months to three years, if he/she a) 

causes substantial damage by the act referred to in Sub-section (1), (2) or (3), b) gains for 

him-/herself or for another substantial profit by such an act, or c) commits such an act as a 

public official. 

(5) An offender shall be sentenced to imprisonment for two to six years, if he/she a) causes 

extensive damage by the act referred to in Sub-section (1), (2) or (3), or b) gains for him-

/herself or for another extensive profit by such an act. 

Section 226 

CzCrC 
2010 2011 2012 2013 2014 2015 2016 2017 2018 

Detected 0 0 0 0 2 1 4 1 0 

Clarified 0 0 0 0 0 0 2 0 0 

Source: Police statistics 

 
Source: Police statistics 

 

Breach of Duty to Make a True Declaration of Property (Section 227): Whoever 

refuses in proceedings before a court or another public authority to fulfil the legal obligation 

to declare his/her property or property of a legal entity on whose behalf is he/she entitled to 

act, or avoids such an obligation or states false or grossly distorted data, shall be sentenced to 

imprisonment for up to one year or to prohibition of activity. 

 
 2010 2011 2012 2013 2014 2015 2016 2017 2018 
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§ 225  

charged 
29 30 39 39 46 29 45 36 33 

§ 226  

charged 
1 0 0 0 0 0 0 1 1 

§ 227  

charged 
2 5 8 10 8 11 28 61 92 

§ 225 

convicted 
12 23 25 27 35 25 31 34 29 

§ 226 

convicted 
0 0 0 0 0 0 0 0 0 

§ 227 

convicted 
2 2 8 10 7 9 23 54 82 

  

Statistically, we can consider, in practice sporadically applied, the crime of 

machinations in insolvency proceedings (Section 226), since there were 3 defendants since 

2010, while no conviction occurred in either case, respectively, eventually occurred, but for 

another crime. It was a decision of the Grand Chamber of the Supreme Court of the Czech 

Republic, published in the Collection of Judgments and Opinions under No. 2, Vol. 2015, 

criminal part. In it, the court commented, inter alia, on the relationship of the crime of 

machinations in insolvency proceedings (Section 226) to bribery (Section 330 - accepting 

bribes and Section 331 - bribery) and concluded that corruption, whether in the form of 

active provision, offer or a promise of bribe, or in the form of passive acceptance of a bribe 

or its promise or offer, is necessary to penalize in the public and private spheres primarily 

by the provisions on bribery pursuant to Section 331 and Section 332 of the CzCrC. 

Therefore, the provisions of Section 226 (3) of the Czech CC may only be applied in a 

subsidiary manner in cases which do not fall under the aforementioned provisions on 

bribery, i.e. when there was no acceptation of bribes in connection with the business of the 

offender or someone else (Section 331 (1) 2, CzCrC) or bribery in connection with the 

business of the perpetrator or someone else (Section 332 (1), line 2, CzCrC), or if bribery 

related to business relationships is not addressed, where the insolvency trustee carries an 

obligation to prevent, in order to prevent damage or unreasonable advantage to the business 

relations of the participants of these relations or of the persons on whose behalf they act 

(Section 334 (3) CzCrC). Therefore, the provision of Section 226 (3) of the CzCrC will, as a 

subsidiary provision, apply to the insolvency trustee's conduct only in cases where the 

insolvency proceedings do not involve claims arising from business relations or claims 

related to the business of the offender or someone else. 

Much more frequent are cases classified as a breach of duty in insolvency 

proceedings (Section 225). Police statistics show around 60 to 70 detected crimes (with a 

clearance rate of between 50 and 60%), while judicial statistics show on average 36 

defendants and 27 convicted persons per year. 

It is not possible to see from police statistics in how many cases was registered the 

crime of breach of duty to make a true declaration of property (Section 227), because it is 

not reported separately but with other crimes. Judicial statistics show that on average 25 

persons are convicted per year for this crime and 22 perpetrators are convicted, but it is not 

possible to determine whether it was a breach of an obligation under the Insolvency Act or 

other laws (Tax Code, Enforcement Code, Civil Procedure Code, the Act on Freezing of 

Assets and Property in the Criminal Proceedings). 

The case-law on Section 225 and Section 227 is also quite rich. The Supreme Court of 

the Czech Republic also contributes to the unification of the decision-making practice, and 

regulates the work schedule for such offenses, so that appeals and complaints about violating 
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the law, which concerns one of these crimes, are being decided by the 5th senate (JUDr. 

František Púry, Ph.D., JUDr. Blanka Roušalová, JUDr. Bc. Jiří Říha, Ph.D., prof. JUDr. Pavel 

Šámal, Ph.D.). 

 

5  CERTAIN PROCEDURAL CONTEXTS 

 In the context of insolvency proceedings, I consider it for an inspiring the decision of 

the Supreme Court of the Czech Republic, which also dealt with some procedural aspects. 

Specifically, I refer to the issue of “ne bis in idem” and the possibility of claiming damage 

in the adhesion procedure and at the same time of claiming in insolvency proceedings. 

By a decision of the Supreme Court from April 29th, 2005, File No. 5 Tdo 115/2019 

was dealt with a case where the offender was fined in insolvency proceedings and then was 

convicted by a court of committing an offence of infringement in insolvency proceedings 

pursuant to Section 225 of the CzCrC. The convict should have committed an offence of 

breach of obligation in insolvency proceedings pursuant to Section 225 CzCrC 

(simplified) whereas, she was as a statutory director of company I., there was a bankruptcy 

proceedings against this company, the property of which was declared bankrupt by a court 

order, she was repeatedly instructed by the insolvency practitioner to provide cooperation, 

specifically to provide an explanation and submission of paper documents relating to that 

company's shares, the presentation of the current list of all shareholders. She has 

demonstrably taken over these challenges, neglected these calls, did not submit the required 

list of shareholders to the bankruptcy trustee, despite subsequent calls from the Regional 

Court in Brno, while this list of shareholders containing information relevant to the further 

course of bankruptcy proceedings. She was fined an order fine by a bankruptcy court decision 

pursuant to Section 53 (1) Civil Procedure in the amount of CZK 25,000 for disobeying the 

repeated appeal of the Regional Court in Brno and for its appearance against that court, which 

was judged to be contemptuous. In the appeal, the convict defended, inter alia, by arguing that 

it was a double penalty for the same act.  

The Supreme Court did not find a breach of the 'ne bis in idem' principle, which 

justified with the different nature of the conduct and the purpose of the sanctions imposed on 

it. According to the Supreme Court's argument, the Insolvency Court imposed an order fine 

for its overall appearance against him, both for failing to comply with the repeated obligation 

to submit to the court a list of the issuer's shareholders – Company I. and for the way in which 

she responded to the court's order imposing the obligation. According to the Supreme Court, 

this was a clear order of the court against obstructionist conduct of the accused during 

bankruptcy proceedings, and the fine imposed by the bankruptcy court was a way to force the 

accused to behave according to the court's order. The punitive nature of that measure is a 

secondary effect of forcing a certain legally required conduct in such a way as to ensure the 

proper conduct of the bankruptcy proceedings and not to be prevented from completing it. 

The decision was proposed for publication in the Collection of Court Judgments and 

Opinions with the following more generally formulated legal sentence: Order fine pursuant 

to Section 53 (1) Civil Procedure is not a penalty of a criminal nature and its imposition 

to the debtor (respectively the person acting for him) in insolvency proceedings on the 

ground that he failed to comply with the insolvency administrator's or insolvency court's 

call and did not submit the documents requested, does not constitute an obstacle to a 

case decided with the effect of 'ne bis in idem' which would exclude the debtor's criminal 

penalty for misdemeanour infringement of insolvency proceedings under Section 225 
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CzCrC, consisting in the same refusal of cooperation with the insolvency 

administrator.202    

 Outside of the discussion, it is concluded that insolvency and criminal proceedings can 

take place in parallel, side by side, and that law enforcement authorities are not obliged to 

wait for the end of insolvency proceedings. In decision published under No. 39/2008 – II. of 

Collection of Criminal Decisions, the Supreme Court of the Czech Republic concluded that if 

a bankruptcy has been declared to the property of the over-indebted debtor, the 

determination of the amount of damage caused by the offence of over-indebtedness is a 

preliminary question under sec. 9 para. 1 Criminal code relating to the accused's guilt. 

However, the possible results of the bankruptcy are relevant in terms of the decision on 

the amount of compensation to individual injured creditors (Sections 228 of the Code of 

Criminal Procedure). 

 In a more recent decision (No. 39/2017 of Collection of Criminal Decisions) the 

court's decision on the obligation of the accused to compensate the injured party 

(Section 228 et seq. of the Code of Criminal Procedure) caused by criminal offences of 

damage to the creditor pursuant to Section 222 of the CzCrC or advantage of the 

creditor pursuant to Section 223 of the CzCrC does not preclude the fact that these 

damages have been lodged by creditors in insolvency proceedings which have not yet 

ended and which are not held not in respect of the accused's property but relating to 

commercial property of the company on whose behalf the accused acted in the 

committing of the crime. To the extent that the damaged creditors will be satisfied in 

insolvency proceedings from the assets of a legal person as a debtor, the obligation of the 

accused to compensate for the damage in relation to the same satisfied claims shall cease 

to exist. 

 

6 CONCLUSION AND RECOMMENDATIONS DE LEGE FERENDA 

 If we compare the Czech and Slovak legal regulations of criminal acts in insolvency 

proceedings, it can be concluded that they are quite different, both with regard to different 

legal regulations of insolvency proceedings and with the criminal codes. However, the 

legislation is based on the same roots established during the lifetime of the common state, so 

some comparison can be attempted. 

 With regard to the wording of the subject matters of criminal offences, the provisions 

of the criminal offense of Machinations in Insolvency Proceedings under Section 226 of the 

CzCrC and the Deceitful Practices in Bankruptcy and Composition Proceedings under 

Section 241 of the CrC are very similar. Other crimes are quite different in diction. The 

Slovak legislation seems more casuistic (in particular the list of ways of obstructing 

bankruptcy and settlement proceedings compared to the more general wording in the Czech 

Criminal Code), but undoubtedly stricter, especially in qualified cases where the thresholds of 

criminal penalties are substantially higher.203 

 The Czech legislation went partly through decriminalization, especially as regards the 

breach of the obligation to file an insolvency petition with regard to the new provisions of the 

Insolvency Act on liability for damage in case of non-compliance. Although the Slovak 

legislature also enshrined this civil liability in a recent amendment to the Bankruptcy and 

Restructuring Act, it did not proceed to decriminalization in this case. The solution of trivial 

                                                           
202 The Supreme Court's resolution is now being reviewed by the Constitutional Court of the Czech Republic 

under File No. III. ÚS 3291/19. On the day of submission of the contribution (December 4th, 2019), no decision 

was made. 
203 Section 241 CrC in the most serious form 3 to 8 years (Section 226 CzCrC - 2 years to 6 years), Section 242 

CrC (3 to 10 years), Section 243 CrC (4 to 10 years), in contrast Section 225 and Section 227 CzCrC (6 months 

to 3 years). 
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things thus always lies in the application of Section 10 (2) CrC, which is limited to minor 

offenses. This is certainly an incentive for reflection. 

 Some of the suggestions presented in the text of the application of the Czech Supreme 

Court's application practice are also worthy of attention as well as inspiration for problems 

that probably appear in Slovakia. 
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1 INTRODUCTION 

Legal protection of the economic and legal relations participants focusing on criminal 

protection of creditors is both actual and acute issue of the entire spectrum of enactments of 

the Slovak, European and international law. We are aware of the project intent of the 

Department of Criminal Law, Criminology and Criminalistics based on which there is a goal 

to analyze both parts of the same coin, i.e. not only the sphere of norms for legal protection of 

a creditor, but also the sphere of norms ensuring basic legal protection of debtors or ´quasi- 

debtors´ who have never been in any binding relationship with a creditor.  

Therefore, the legal protection of a creditor necessarily includes an analysis of 

a boundery beyond which there is a starting point for abuse or deliberate conduct of a creditor 

with a possible consequence in his/ her criminal liability inception.  

In this report, we are not going to analyse any selected merits of criminal acts, any 

conditions for criminal liability application or otherwise refer to the criminal law norms.  

The purpose of this report is to provide the professionals engaged especially in 

criminal law with an amount of information on application of arbitration and the method of 

acquiring enforcement orders considered to be socially potentially detrimental. At the same 

time, we hereby add on the fact that the rules of private law applying for the below mentioned 

activity related to the arbitral (private-law) solution of mainly trade disputes do not react at 

all, or they are insufficient. In this correlation, however, there is an issue about to what extent 

it is possible to respond to the referred proceedings by applying the criminal law rules.   

According to the strictly formalistic approach, omitting the historical interpretation, 

the unclear will of the legislature, as well as the external environment of the disputed 

existence of the SR arbitration (including the ECHR case law)204 has formulated a uniform 

                                                           
204 The biggest disappointment of the Consitutional Court reasoning in the quoted „unification“ statement is the 

absence of assessment of the level of court protection against arbitration courts from the side of the general 

courts jurisdiction.  
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and definitive constitutional form of arbitration in the SR, and thus by the resolution of the 

Constitutional Court of the Slovak Republic Az. PLz. ÚS 5/2015 as of 18 November 2015 

(complaint of „1. FC TATRAN, a. s.“).  

Pursuant to Constitutional Court of the SR, the arbitration stands for a private law 

institute in which the arbiters as the private law persons decide on disputes based on the 

private law act of the parties to the proceedings. Neither arbiters nor courts of arbitration are 

not formally or materially authorized by the public authority powers, and therefore, they 

cannot be passively legitimised in the complaint proceedings pursuant to Art. 127 of the 

Constitution.205 

An arbitration and the related result, i.e. arbitration award as an enforcement order, de 

facto serves as one of possible (alternative) methods to „ensure“ commitment,  alongside 

with a notarial act, debt acknowledgment, lien etc. The parties to the trade contracts often 

perceive this as an easy and prompt form of enforcement order acquisition with no major 

obstacles.  

However, arbitration is not a private law deed. Pursuant to the prov. § 35 of Act 

No.  244/2002 Coll., a delivered arbitration that cannot be scrutinized by any other arbiters 

pursuant to § 37 of this Act206 (that is practically unique or non-existing practice) has the 

same effects onto the arbitration proceeding parties as a statutory court decision. A statutory 

arbitration award imposing execution of indication replaces this indication. Upon expiry of 

the execution period, a statutory arbitration award is enforceable in the Slovak Republic (i.e. 

by an enforcement order) pursuant to specific rules like a court decision.207 According to 

Constitutional Court of the SR, the law of the Slovak Republic attributes the arbitration award 

with an enforcement character and at the same time, it is also an enforcement order, however, 

in the course of execution, an arbitration court has no public authorisations based on the 

arbitration award. Thus, an arbitration award acquires a public law character in the context of 

execution proceedings at the latest, but in this procedural stage, an arbitration court does not 

execute any actions. Therefore, any potential execution upon an arbitration award does not 

reason a conclusion that the arbitration court stands for public power authority.208 

Regarding the above mentioned facts, it is appropriate to note that an arbiter 

executing arbitration in the arbitration location being in the Slovak Republic pursuant to Act 

No. 244/2002 Coll. on arbitration proceedings does not represent a public official,209 since 

according to the Constitutional Court of the SR law an arbitration court is a private law person 

and cannot be treated as a public power authority due to its purpose and character.  

If an arbiter executing arbitration pursuant to Act No. 244/2002 Coll. on arbitration 

proceeding is not a public official, and according to the above quoted law of the 

Constitutional Court of the SR it stands for „an institute of private law“ and the arbitration 

court is a private law person, there is quite ambiguous context (purpose) of the criminal 

sanction of an expert, interpreter or translator in arbitration within the merit of a criminal 

                                                           
205 See the Resolution of Constitutional Court of the Slovak Republic Az. PLz. ÚS 5/2015 as of 18 November 

2015, point 26. 
206 The arbitration parties can come to an agreement in the arbitration contract that the arbitration decision can be 

scrutinized by any other arbiter (arbiters) upon request of any of the parties. If the arbitration parties do not agree 

on scrutinizing of the arbitration decision within the arbitration contract, its scrutinizing by any other arbiter 

(arbiters) is excluded if this law states otherwise.  
207 See prov. § 44 (2) of Act No. 244/2002 Coll. on Arbitration.  
208 See Resolution of the Constitutional Court of the Slovak Republic Az. PLz. ÚS 5/2015 et seq. as of  18 

November  2015, points 31 and 32. 
209 Compare prov. § 128 (1) of the Criminal Code. 
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act of „false expert report, interpretation act and translation act“ (§ 347 (1a) of the Criminal 

Act210). 

Let us add that compared to the perception of the arbitration proceeding conducted by 

the Constitutional Court of the SR, the law of the European Court for Human Rights 

moreover reminds two essential requirements of the Article 6 (1) of the Convention for the 

Protection of Human Rights and Fundamental Freedoms, and thus the requirement of a 

„statutory court“ and the requirement of „public negotiation of the mater“.211 

Within the legal comunity, the arbitration is often linked directly and exp licitly with 

enforcement of claims/rights, or a system „enabling persons in legal relationships to a large 

extent modify the method of enforcement of their rights“.212 The philosophy in this sense 

remains in legal protection apparently consisting of exclusively acquiring of an enforcement 

order. We conclude that in the specific conditions of the Slovak legal (and economic) 

environment and in connection with effectivity of various right protection authorities, the 

arbitration has acquired a specific meaning with a „guarantee“ of acquiring an enforcement 

order the subject of which is primarily payment.  

Judicial protection against arbitration award is moreover limited and represented 

basically only by a claim on annulment of arbitration award (§ 40 et seq. Act No. 

244/2002 coll. on arbitration), while the reasons for issuing a claim are exhaustively expressly 

defined and in comparison with a possibility to challenge the court decision in an appeal 

proceedings pursuant to the Civil litigation system they are considerably limited.213 

According to the Constitutional Court law, „the parties to the arbitration agreement 

must be aware of possible negative consequences of their decision to give priority to solve 

the disputes arisen among them through a private law person- the arbitration court over the 

judicial authority of the Slovak Republic, and thus their essential right for judicial 

protection becomes limited to an extent arising from, as already mentioned, § 40 of Act on 

arbitration“214. 

Based on the above mentioned assessment, but mainly on experience of the activities 

of permanent arbitration courts215 being recently a subject of media and political interest, it 

can be concluded that the protection enforcement means should not remain inactive.  

 

2 ANNULMENT OF PERMANENT ARBITRATION COURTS- POSSIBLE 

CRIMINAL ASPECTS OF THEIR ACTIVITIES CONTINUATION  

In the course of 2014, the legislature translated the calls for modification of the 

arbitration rules into the Act No. 336/2014 Coll.216 One of the key reasons to adopt the 

                                                           
210 If an expert, interpreter or translator is untrue about the circumstance of significant meaning for the decision 

or stays silent about the circumstance in front of a court, prosecutor or police officer in criminal proceedings or 

infront of a court in civil proceedings and in administrative court proceedings, or in execution proceedings, or in 

proceedings in front of a public authority or infrint of an arbitration court, he/she will be sentenced to prison for 

the term of one to five years.  
211 Decision of the ECHR as of 28 October 2010, complaint No. 1643/06, Suda against the Czech Republic. 
212 See e.g. an information of the lawyer´s office addressed to the public and available at: 

https://www.prkpartners.com/sk/pravne-sluzby/oblasti-praxe/riesenie-sporov/rozhodcovske-konanie/. 
213 See § 40 (1) and (2) of Act No. 244/2002 Coll. on Arbitration. 
214 Resolution of the Constitutional Court of the Slovak Republic Az. PLz. ÚS 5/2015 as of 18 November 2015, 

point 27, also m. m. III. ÚS 335/2010, I. ÚS 143/2013 or I. ÚS 234/2013. 
215 The concept of „permanent arbitration courts“ as a special entity without independent legal personality is very 

rare and basically ambiguous, moreover the notion of „court“ i sused that can lead to interchanging with general 

courts, similarly to the notion used by Act No. 244/2002 Coll. „arbitrary decision“ vs. „decision“ of a general 

court. 
216 Act No. 336/2014 coll. as of 21 October 2014 amending Act No. 244/2002 Coll. on Arbitration as amended 

and amending Act No.  371/2004 Coll. on Seats and Districts of the Courts of the Slovak Republic and amending 

Act No. 99/1963 Coll. titled Civil Court Order as amended.  

https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
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amended act on arbitration were various practices of permanent arbitration courts (PAC) with 

their purpose to provide selected trade companies with a „service“ to issue arbitration 

decisions. A common feature of these courts often was an „exotic“ seat in a small village in 

South Slovakia and a managing director- and an arbiter at the same time, without any relevant 

legal or economic education, any linkages with academic or legal community, or with any 

experience in arbitrating disputes as such. The nominated representatives of PAC often did 

not have any university education background and acted  as so-called „white horses“, or this 

role was presented by arbiters nominated by them, whose selection was not possible to 

conduct in rational criteria (e.g. education, experience in arbitrating disputes, acting in certain 

professions). There was also another issue on repeating (or exclusive) decision making of 

disputes in case of a claimant- the same company by the only and the same arbiter, who, 

from the economic point of view, becomes de facto a claimant´s employee.  

In the Act No. 336/2014 Coll., the legislature directly defined negative experience 

within the activities of arbitration courts in the area of consumer disputes: „The crucial aspect 

accelerating modification of the respective act was also a necessity to bring a solution to the 

legislation of arbitration proceedings in consumer disputes with an increasing number of 

recent negative experience in arbitration courts activities. Based on these facts, there has 

arisen a necessity to make changes in the form of an amended act No. 244/2002 Coll. on 

arbitration as amended.“.217 The negative experience with arbitration courts activities were 

not definitely only in the area of consumer disputes, but also trade disputes.  

Consequently, the legislature comes with an idea to limit the possibility to establish 

PACs by trade companies directly. Pursuant to the explanatory report to the Act No. 

336/2014 Coll.: „A significant modification to the original version of the act is the provision 

that according to the new rules, the founder of a permanent arbitration court will only be 

a trade or a Professional chamber, or an association of legal entities, or a civil association   
218. Other legal persons (e.g. trade companies) will not be allowed as PAC founders. This 

modification shall result in limiting the conflict of interest among a founder and a request for 

impartial and fair dispute settlement.“. At the same time, the Act No. 336/2014 Coll. defined 

in the transitional provisions that „a permanent arbitration court founded before 1 January 

2015 shall meet the conditions for permanent arbitration courts established after 31 

December 2014 stipulated by this act, and thus within three months from the date of effectivity 

of this act.“.219 

The purpose of the mentioned modification has completely fallen short according to 

(not only) our assessment. It resulted in an increase of the number of established associations 

of legal entities (whose only interest was again to ensure activities of „their own“ arbitration 

court) who were directly and purposefully linked with concrete trade companies.  At the same 

time, the legislature did not bring any meaningful professional requirement on establishment 

or execution of PACs, and on the contrary ensured continuity of their activities through 

presumption of validity of earlier arbitration agreements, or clauses.220 

                                                           
217 Hence, the legislature developed separate rules by adopting Act No. 335/2014 Coll. on Consumer´s 

Arbitration as amended.   
218 Despite the wording of the resoning report, the civil societies did not have an opportunity to establish SAC 

pursuant to the adopted and amended Act on Arbitration.  
219 See pointP 84 of Act No. 336/2014 Coll.: „§ 54b Transition provisions to the amendments being effective as 

of  1. 015“ 
220 Pursuant to § 54b (3) of Act No. 244/2002 Coll. effective as of 1 January 2015: „If an arbitration contract 

refers to the permant arbitration court estabilshed in compliance with the up to date provisions whose original 

founder does not meet the conditions stipulated in this act and valid for a founder of a new permantn arbitration 

court as of 1 January 2015, and if the original founder of the permanent arbitration court becomes a member of 

another founder of a new permanent arbitration court , in order to fulfil the conditions there is a rule that the 

arbitration contract refers to the new permanent arbitration court established  according to this act  by another 

https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2016/125/20160701.html
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Thus, in this sense, the consequential operations of PACs, their founders, or liable 

natural or legal persons, could perhaps have an impact only on consequential demonstration 

of the position of PACs, and mainly the independence of arbiters execution the function of 

an arbiter for the respective PAC, or an intention of the statutory representatives and/or 

arbiters to execute dispute decision making impartially, independently, without any property  

or personal support of the entities using arbitration on the side of claimant. The mentioned 

fact could have partially helped potential injured parties in civil proceedings on annulment of 

an arbitration decision, but in our opinion mainly in criminal proceedings where further 

possibilities for acquiring information on potential connection and its purpose are not in 

principle limited.   

The toothlessness of the amended legislation has led to further amendments of the act 

on arbitration, and thus also under the pressure of the public and frequent annulments of the 

arbitration awards.  

As of 1 January 2017, the Act No. 125/2016 Coll. on certain measures related to the 

adoption of the Civil litigation order, Civil nonjudicial order as amended221 amending the § 12 

(1) of Act No. 244/2002 Coll. on Arbitration so that the SAC founder having its seat in the 

territory of the Slovak Republic can only be a national association of sports or a chamber 

established by law. In other words, as of 31 December 2017 almost all permanent 

arbitration courts should have been terminated and any other unfinished arbitration 

proceedings led by them would be ceised ex lege.222 

Pursuant to the currently adopted provision of § 54c (Transitional provisions to the 

amendments effective as of 1 January 2017): 

„(1) A permanent arbitration court established in line with the actual provisions, 

whose founder does not meet the conditions stipulated by this act for a founder of 

a permanent arbitration court, shall not perform arbitration proceedings after 31 December 

2016 pursuant to this act and issue arbitration decisions.  

(2) Arbitration proceedings pursuant to this act heard before a permanent 

arbitration court whose founder after 31 December 2016 does not meet the conditions 

pursuant to legal provisions effective as of  1 January 2017, which started and in which the 

arbitration award was not delivered to the parties to the proceedings before 1 January 2017, 

shall be seized as of 31 December 2016. The effects of the already submitted proposal for 

arbitration proceedings initiation and for all other actions of the arbitration proceedings 

participants remain maintained provided a proceedings participant submits a claim to the 

court within three months from the date of discontinuation of the proceedings; the arbitration 

proceedings costs arisen to the proceedings participants shall be subject to the decision of the 

court in line with the cost rules. The period of the arbitration proceeding seized according to 

the first sentence, shall not be calculated into the limitation period pursuant to special 

provisions. The founder is obliged to annul the permantn arbitration court within three 

months from the date they will not be, pursuant to this act, allowed to execute arbitration 

proceedings and to issue arbitration decisions and at the same time, the arbitration awards 

issued by the permanent arbitration court became effective without a possibility to issue 

a claim on arbitration award annulment.  

                                                                                                                                                                                     
founder.  This does not applies if the parties in contract of the arbitration contract agree otherwise after 31 

December 2014, or if any of the parties submits a proposal for proceedings initiation at a general court, and thus 

before issuing a claim to the new permantn arbitration court according to the previous provision.“. 
221 From the view of the purpose of Act No. 125/2016 Coll. (SR Proceedings Codes amendments), there is an 

issue with the consequent interpretation of its provisions in relation to the SAC abolition.  
222 See also the Resolution of the Supreme Court of the Slovak Republic, Az. 3Cdo/166/2018 as of 6 December 

2018, par. 13 et seq. 
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(3) The provisio of par. 2 shall not apply if a claimant and a defendant express their 

agreement by a common statement into the record in front of the permanent arbitration court 

up to 31 December 2016 at the latest, that the arbitration shall be further on executed 

pursuant to the rules of the permanent arbitration court and under the conditions of this act 

as an arbitration executed in front of the arbitration court composed of one or more arbiters.  

(4) The parties to the contract shall not be bound by an arbitration contract which 

defines authority of the permantn arbitration court whose founder does not meet the 

conditions pursuant to valid provisions effective as of 1 January 2017, if, until 31 December 

2016, the arbitration was not initiated upon, or if the arbitration was seized pursuant to par. 

2. The same applies if there is a procedure following annulment of the arbitration award 

pursuant to § 43 (2) and the permanent arbitration court that should decide upon the mater, 

was annulled.“. 

Since the adoption of Act No. 125/2016 Coll. it is possible to identify the variability in 

the further actions of statutory representatives and/or arbitrators of the permanent arbitration 

courts, consisting in the effort to continue the arbitration and the issuing of awards despite the 

statutory prohibition. Consequently, in our opinion, the question of the criminal liability of 

statutory representatives and/or arbitrators of the permanent arbitration courts is clearly 

raised. 

For example, the information available from the „List of Permanent Courts of 

Arbitration“ (the „PCA“)223 maintained by the Ministry of Justice of the Slovak Republic 

indicates that several entities, despite the provisions of Section 54c of Act No. 244/2002 Coll., 

apparently intend to continue to conduct arbitration proceedings by fictitious relocation of 

the “registered seat” of the PCA outside the territory of the Slovak Republic. 

Here is an example:  

As of 31 December 2014, the Permanent Court of Arbitration operates on the basis of 

the Act on Arbitration in the SR, whereas according to the Act (Article 1 (1) (a) of Act No. 

244/2002 Coll.) the place of arbitration is obligatory in the territory of the SR. The PCA may 

also be established by a foreign legal entity (with its registered office outside the territory of 

the Slovak Republic), as well as (and especially) by a Slovak legal entity (with its registered 

office in the territory of the Slovak Republic). The legislature does not explicitly regulate 

where the PCA will be located, as the PCA is not an independent legal personality. However, 

the place of arbitration must be in the territory of the Slovak Republic and consequently, its 

activity is governed by Act No. 244/2002 Coll. 

From 1 January 2015 pursuant to the Act No. 336/2014 Coll. and to the new 

legislation, the following wording „only an economic interest organisation of legal persons, a 

civic association, a national sport association, the Slovak Olympic Committee, the Slovak 

Paralympic Committee or a chamber established by law may be the establishing entity of a 

permanent court of arbitration with the seat in the Slovak Republic“ indirectly stipulates that 

the PCA cannot be established by a foreign legal entity (since an economic interest 

organisation of legal persons, in particular, is an exact legal entity under the Slovak legal 

order).  The seat of the PCA is irrelevant because the PCA is not a separate legal personality 

(since the place of arbitration in the SR is decisive). It is evident that any PCA was 

established only on the basis of the legal order of the Slovak Republic, namely Act No. 

244/2002 Coll. on Arbitration. However, according to the Arbitration Act or other legal 

regulations of the Slovak Republic, the PCA does not have legal personality (only its 

establishing entity). 

Since 1.1.2017 based on Act No. 125/2016 Coll. every establishing entity was 

obliged to terminate any PCA operated by such entity, regardless of the place where the PCA 

                                                           
223 Available at: https://www.justice.gov.sk/Stranky/Registre/Dalsie-uzitocne-zoznamy-a-

registre/Rozhodcovske-sudy/Zoznam-rozhodcovskych-sudov.aspx.  
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eventually held arbitration proceedings, or where it issued arbitration awards224. Indeed, 

existence, legitimacy and authority of such a PCA was derived only from the Act No. 

244/2002 Coll. so when the Act No. 125/2016 Coll. entered into force, it extinguished. The 

fundamental question of whether the above-mentioned PCA has the possibility to conduct 

arbitration proceedings and issue arbitration decisions from 1.1. 2017 according to the Act 

No. 244/2002 Coll. on arbitration has the only answer, negative.225 

The validity and effectiveness of the statutory order to cancel the PCA by its 

establishing entity are not prejudiced notwithstanding such PCA conducts arbitration outside 

the territory of the Slovak Republic. We state that subsequently all statutes, rules, notices, etc. 

including those published in the Commercial Journal of the Slovak Republic, or acts of such 

PCA have no effect under the Slovak legislation. Such conclusion cannot be questioned either 

by the change of the „seat” of the PCA, i.e. its „transfer“ outside the territory of the Slovak 

Republic.226 

Therefore, it is not clear to us, what are the legal rules on the basis of which, for 

example, the Ministry of Justice of the Slovak Republic lists entities based outside the Slovak 

Republic in the “List of Permanent Courts of Arbitration”. The above-mentioned PCA 

registered in the “List of Permanent Arbitration Courts” are thus only fictitious entities. Let us 

note that no international treaty, by which the Slovak Republic is bound, regulates the 

establishment or formation of arbitration courts (or legal entities with legal personality within 

the framework of entities of private law). 

The purpose of this fiction is thus only or particulartly, the continuation of the PCA 

in the arbitration proceedings after 1.1.2017,  and the current preservation of the arbitration 

agreements/clauses conferring the power to decide on such PCA after 1.1.2017, i.e. retaining 

the possibility of obtaining an enforcement order notwithstanding a clear violation of the law. 

Except for one criminal proceedings conducted by the Regional Directorate of the 

Police Corps in Banská Bystrica, we are not aware of other proceedings against the activities 

of the “PCA”, or against natural persons. In our opinion, this continues to be a potentially 

harmful activity, which, in addition, cannot be suppressed in civil proceedings at all or to its 

full extent. (e.g., due to the lapse of time for bringing an action for the setting aside of an 

arbitration award or execution challenges). 

The second way these PCA can continue their activities is more sophisticated. 

Especially in cases where the arbitration clause is recorded by its substance only on the 

website, starting from 1.1.2017, it is modified in such a way that the PCA, which cannot 

exercise the arbitration after 1.1.2017, is designated as not an arbitration institution - court, 

but as the selected person (Section 6 (3) of Act No. 244/2002 Coll.).  

The wording of the arbitration clause shall be amended “in accordance with the 

agreement of the Contracting Parties” by referring primarily to an ad hoc arbitrator (natural 

person) providing for the possibility to decide the case by the arbitrator appointed by the 

selected person.  The former PCA or its establishing entity (often under the same name) is 

subsequently designated as the selected person. The former PCA is thus already a selected 

person who later appoints the same natural person for the arbitrator. 

 

 

                                                           
224 See Section 54c (2) the Act No. 244/2002 Coll. on Arbitration. 
225 The provision of  54c (2), last sentence of the Act No. 244/2002 Coll. on Arbitration applies (the establishing 

entity is obliged to set aside the permanent arbitration court within three months from the date when, under this 

Act, it will not be able to conduct arbitration proceedings and issue arbitration awards....). 
226 According to the information available to us, this is essentially a sham change of registered office, or rather a 

placement (since such PCA no longer have legal personality), which is essentially based on fictitious lease 

agreements. 
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3 ARBITRATION AGREEMENT / CLAUSE - POSSIBLE CRIMINAL ASPECTS 

OF PRETENDING ITS EXISTENCE 

The basic principle of arbitration shall be the express, clear and definite agreement of 

the parties that their further specified existing or future disputes shall be decided by 

arbitration. The waiver of the right to judicial protection exercised through the general courts 

and entrusting it to an arbitration tribunal/arbitrator who is a private person must have an 

unquestionable, not only voluntary but also an informed basis, expressing the consent 

manifested by a clearly and comprehensibly valid agreement of the parties.  

Even in accordance with the case law of the Constitutional Court of the Slovak 

Republic (only) by concluding an arbitration agreement or arbitration clause, the parties 

voluntarily and knowingly waive the right to judicial protection exercised through general 

courts and entrust it to the arbitration court.227 

However, the autonomy of the will of the parties is clearly limited at least where it 

could be contrary to the principles of the right to a fair trial.228 

Under the Arbitration Act, the arbitration agreement must be in writing otherwise it is 

invalid. Until 31 December 2014, the Act simply required “signed documents”, resp. the 

written form had been maintained if „an arbitration agreement is contained in a document 

signed by the parties or in mutually exchanged letters, if agreed by telefax or other 

telecommunications equipment enabling the content of the arbitration agreement to be 

recorded and identification of the persons who have made an agreement“.229   

In this respect, the arbitrator acting with due care shall always refer in the arbitration 

judgment first to the existence of a signed contract, where the parties shall not dispute the 

authenticity of the signatures. Otherwise, it shall order the special evidence and, where 

appropriate, a procedural decision to confirm the existence of a valid and conscious 

arbitration agreement/clause. 

The above-mentioned Act No. 336/2014 Coll. of 21 October 2014 amending Act No. 

244/2002 Coll. on Arbitration, as amended, effective from 1 January 2015, changed the 

form of the arbitration agreement and the possibility for the arbitration tribunal to establish 

its jurisdiction. Under the new wording of Sec. 4 (3) „The agreement is also in writing if: a) 

the arbitration agreement is contained in an exchange of parties' written communication, or 

b) it was concluded by electronic means that are capable of recording the substance of such 

legal act and the identity of the party making it.“ 

Under the new wording of Sec. 4 (4) „A reference in a contract or the parties' written 

communication to any document containing an arbitration clause constitutes an arbitration 

agreement in writing, provided the reference is such as to make that clause, in the intention of 

the parties, part of that contract.“ 

Under the new wording of Sec. 4 (5), „An agreement is in writing even in the case of 

acceding in writing to a contract under a special law which includes a valid arbitration 

clause. This also applies to situations of acquiring a membership in an association or in 

another legal entity, the internal governance documents of which contain an arbitration. “.  

Finally, according to Sec. 4 (7) „An arbitration agreement is also considered to be 

concluded in writing within the scope of a filed claim if its existence is asserted in the 

statement of claim and not denied by the respondent in the statement for defence delivered to 

the arbitral tribunal.“  

                                                           
227 See the decisions of the Constitutional Court of the Slovak Republic,file No. I. ÚS 143/2013 and I. ÚS 

234/2013. 
228 HRNČÍŘIKOVÁ, M. et al.: Mediační, prorogační a rozhodčí doložky o řešení přeshraničních sporů. Praha: 

Leges, 2019, pp. 10. 
229 See wording of the Sec. 4 (1) (2) the Act No. 244/2002 Coll. 
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By comparing the legislation effective until 31 December 2014 and after that date, it is 

clear that the possibility of forging or otherwise misleading an entity in relation to the 

existence of an arbitration agreement or clause (and with the aim of excluding it from judicial 

protection of general courts i.e. restricting its scope for the application of legal remedies with 

the consequence of obtaining an illegal enforcement order) was very limited, in principle to 

the falsification of signatures.  

The current legislation effective from 1.1.2015 in this respect extends enormously 

the possibilities of arbitrators, how to derive their jurisdiction and on which grounds. 

One of the possible and frequent ways is to derive jurisdiction within the meaning of 

Sec. 4 (7) of the Act No. 244/2002 Coll., as the defendant, for example, did not explicitly 

mention in the statement for defence the phrase “I object to the existence of an arbitration 

agreement/clause” or “I object to the jurisdiction of an arbitration court”. Any other wording 

(defence) consequently leads to the arbitrator´s refusal to further address this objection and to 

the establishment or confirmation of the jurisdiction of the arbitral tribunal. 

As mentioned above in the efforts of former PCA to carry on their arbitration 

activities, there is also the practice of companies associated with the same arbitrator / PCA, 

where, since January 1, 2015 nothing prevents the “flexible change” of the arbitration clause 

contained in an electronic document placed on the website of the commercial company (of the 

claimant - creditor), which is referred to by the possible electronic communication of the 

parties (most often by e-mail). 

In our opinion, by interpreting these new provisions of the Arbitration Act, the general 

civil courts have not elaborated the manners for establishing the jurisdiction of the arbitral 

tribunal yet, in particular, the scope of „A reference in the parties' written communication to 

any document containing an arbitration clause, provided the reference is such as to make that 

clause, in the intention of the parties, part of that contract. “ 

Finally, in our opinion, the last point in this regard is an apparently unlawful practice 

where the arbitration tribunal derives its jurisdiction „under the law“, within the 

meaning of Sec. 135a (5) of the Commercial Code, according to which „The claims of the 

company against the executive director to indemnities may be made by a creditor of the 

company in its own name and for its own account in case it is not able to satisfy its debt out of 

the property of the company“.  

An example is the facts of a case under which creditor A obtains an arbitration award 

in the arbitration proceedings under a concluded arbitration clause with debtor B, but his 

claim is subsequently not satisfied in the execution proceedings (or the enforcement 

proceedings will not even commence). On the contrary, he shall declare that he cannot satisfy 

his claim out of the company B's property and commences arbitration against the executive 

manager (or former executive manager!) of entity B, i.e. against a natural person, whereby the 

arbitrator, notwithstanding the objections, derives jurisdiction directly and solely from the 

wording (or rather the purpose) of Section 135a (5) of the Commercial Code. 

 

4 CONCLUSION 

Pursuant to the aforementioned settled case law of the Constitutional Court of the 

Slovak Republic, by concluding an arbitration agreement or arbitration clause, parties (legal 

persons) voluntarily and consciously waive the right to judicial protection exercised 

through general courts and entrust it to an arbitral tribunal which is a private entity since due 

to its character and purpose it cannot be classified as a  public authority. 

We also pointed to examples of evasion of the law or cases of pretension of facts of 

the cases or legal acts intended to lead to subordination to arbitration and to the exemption 

from the jurisdiction of the general court. Regarding the argument that any arbitration award 

with the place of arbitration in the territory of the Slovak Republic may be challenged by an 
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action filed with the general court, we state that the grounds for setting it aside by the general 

court are limited under Section 40 of the Arbitration Act. Such grounds include incorrect 

determination of the governing law by an arbitrator, or incorrect application of the governing 

law, etc., which, undoubtedly, will accommodate as grounds of an appeal in the appellate 

court proceedings. 

In addition, even if the general court sets the arbitral tribunal aside, any injured debtor 

will not achieve full restituio in integrum. 

Finally, the Act No. 514/2003 Coll. on liability caused during the exercise of public 

authority cannot apply to the liability of arbitrators or courts of arbitration since neither the 

arbitrator nor the court of arbitration is a public authority body. 

We unconditionally accept the legal view that criminal law is a means of ultima 

ratio (the last and most extreme option), which, according to both legal theory and judicial 

practice, is also understood to be the principle of the auxiliary role of criminal repression 

(subsidiarity principle).230 

However, for the reasons set out above, it is worth noting that we identify the absence 

of such means in other branches of the law capable of responding to the socially harmful 

conduct of arbitration courts, arbitrators and allied companies with which they form an 

interdependent scheme of benefits whereas the independent and impartial arbitration is 

only pretended. 

Thus, once the private-law protection possibilities have been exhausted, only the 

means of criminal law appear to be appropriate and effective.   
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 Application of the legal principle of the usual level of caution to fraudulent crimes is 

possible through two different approaches.  

 In practice, the first and most frequently used approach is to assess the usual level of 

caution under Section 10 subsection 2 Criminal Code (the so-called substantive corrective). 

 According to predominant legal opinions231, it is possible to assess the usual level of 

caution only through the abovementioned provision which excludes the application of this 

principle to crimes, or to particularly serious felonies (hereinafter referred to as ‘crimes’).  

 Shall the offender meet facts of fraudulent offence as provided by Section 221 

Criminal Code through misrepresentation in a way which can be identified as fraudulent at 

first sight, criminal liability will be determined by the amount of damage caused. 

 If the amount allured by an offender through easily identifiable fraudulent practices is 

less than 26,660€, such an offender may avoid criminal liability, however, if he receives the 

abovementioned sum by means of identical practices, his actions will be determined under 

subsection 3 related to the lastly mentioned fact of the criminal offence (if other statutory 

requirements are met). 

 The abovementioned principles are, of course, applicable to other criminal offences as 

well, however when it comes to objective aspect they require misrepresentation or taking 

advantage of another person’s mistake.  

 In the Slovak Republic a strictly formal approach towards understanding of crimes is 

applied, therefore substantive law elements expressed in the provision Section 10 subsection 2 

Criminal Code are not applicable to acts that are considered crimes according to legal 

classification. 

 Legislature, as well as prevailing judicial practice, created such a legal situation in 

which 

a crime is not determined by the mode of its commission, the consequences, the 

circumstances of its commission, the degree of causation, the motivation of the offender and 

ultimately not even the seriousness. The created legal situation allows a legal fiction that does 

                                                           
231 Judgment of the Supreme Court of the SR, file No 1 TdoV 10/2015 as of 12 July 2016. 
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not favour an offender in substantive criminal law – a fiction of the gravity of the criminal 

offence.  

 Presumptions against an offender cannot (or should not) exist in substantive criminal 

law – they can only favour him and in practice are applied through the Roman law principle 

in dubio pro reo232. The opposite state is absolutely out of the question. 

 A fiction is a special type of a presumption. A presumption means that a certain 

legally relevant situation might or might not have occurred, but it is considered as having 

occurred. A fiction means that a certain legally relevant situation certainly did not occur but it 

is considered as having occurred either way233. 

 A fiction does not allow for an evidence in rebuttal. The point of the fiction is that it is 

not possible (allowed) to rebut it in any way. In criminal law a situation may occur when 

certain action formally amounts to a crime, however the gravity of such an offence would 

amount to a misdemeanour, or it will be an action with (almost) zero gravity. 

 Criminal law as a set of legal rules is an area of law which infringes human rights and 

freedoms due to its contents and purpose the most. The character of criminal law is to be a 

“last resort” law, the most severe legal tools are used, it has deterrent character and its legal 

consequences infringe human rights and freedoms, human dignity and his very essence. 

 Therefore, it is not constitutionally cohesive that criminal law as an ultima ratio tool 

does not have means to assess each action individually and to assess each element of an 

offence, and, quite the contrary, uses fictions against an offender which can result in 

punishment of offenders committing even minor offences. 

 On the other hand, should we evaluate fraudulent offenses under Section 10 subsection 

2 Criminal Code in practice, we will discover that statutory requirements for its application 

are not met in most of the cases. 

It is necessary that all of the listed elements of the provision are met simultaneously 

(cumulatively) for the application of the provision in question. For instance, fraudulent 

practices (almost) always involve motivation of the offender for simple enrichment. At the 

same time, most of the cases contain fraudulent allure of money of the significant amount 

which prevents the application of substantive corrective since this can be applied only in cases 

of minor consequences. 

Although police authorities regularly apply provisions of Section 10 subsection 2 

Criminal Code to the abovementioned criminal offences, in reality it is rare to find it 

reasonable to apply the given provision to the cases.  

Assessing the usual level of caution through the provision of Section 10 subsection 2 

Criminal Code is just one approach towards this topic. 

If a body applying law to criminally relevant actions of an offender finds limits of the 

provision of Section 10 subsection 2 Criminal Code, it is necessary to assess such actions 

through objective aspect of this offence, particularly through the link between an action and 

an effect (the so-called causal nexus).  

Criminal law applies principle of liability for causation. Everyone is liable for 

consequences caused by their actions. On the other hand, it is true that not each action 

which causes a consequence (or is one of the reasons of the consequence) is action 

relevant to criminal law. Also, not each action, without which the consequence would not 

occur, is still an important cause of such a consequence234. 

Criminal liability would otherwise be too wide and unpredictable. There must exist a 

deeper connection between an action and a consequence. Without deeper connection – 

without causal nexus of certain quality criminal liability does not exist. 

                                                           
232 Resolution of Regional court Bratislava, file No 4To/50/2019 as of 11 July 2019. 
233 In procedural law, for instance, Section 66 subsection 3 Code of Criminal Procedure. 
234 Resolution of Regional court Prešov, file No KSPO/8To/26/2012 as of 29 April 2014. 
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The given principle can be explained simply on the following example: While drinking 

alcoholic beverages, person A mentions to person B that a neighbor of person A is so careless 

that he does not lock the door of his house even though he possesses a large amount of 

valuables. Subsequently, person B decides to rob a house and takes much of these valuables 

through the unlocked door. 

Without an action of person A, a criminally relevant consequence would have never 

occurred since person B would have never had a knowledge of an easily accessible house, 

however other circumstances stepped in between an action of person A and a criminal 

consequence – the entire action of person B, therefore the action of person A becomes legally 

irrelevant. 

In legal theory we call this phenomenon a theory of graded causal connection which is 

also applicable to crimes as opposed to substantive corrective. 

This principle is mostly applied to the so-called medical criminal offences, cases 

related to performing a medical treatment which involve a certain risk even though they are 

performed lege artis. In these cases, the risk itself might be a circumstance which breaks a 

link between an action and a consequence of a criminal offence. 

The theory of graded casual connection is also applied to criminal cases committed in 

transport where two (or more) road users are involved in a crime in a way that they both break 

a special statutory duty235. 

Due to the application of these principles to fraudulent offences, it is possible to 

conclude that an action breaking a link between an action of an offender and a consequence is 

a usual level of caution of a misrepresented person, too. When applying graded causal 

connection, it must be true that in each individual case phenomena causing a break of causal 

nexus must be of such importance that it is more significant than an unlawful action of an 

offender. 

Therefore, when assessing the usual level of caution, the action or a lack of action of a 

person misrepresented must be of such importance – the contribution to the completion of a 

criminal offence – that it outweighs the action of an offender. Vice versa, if a consequence 

results from various causes it is important that from the point of view of the cause leading to 

the consequence the action of an offender is so significant that it is possible to determine its 

decisive influence236. 

In practice, we talk about cases containing the misrepresented person who envisages 

the possibility that the suspiciously advantageous “investment” might be fraudulent. During 

pre-trial proceedings such a victim testifies as follows: “Everyone said that the accused might 

be the biggest fraud in the world but I wanted to try it, he promised me big money, after 

all…”  

A similar case is when a victim files criminal complaints for a criminal offence of 

fraud and few days after the submission of criminal complaints he sends money to the same 

person via internet banking. 

In both cases it is not possible to talk about misrepresentation of a victim in the true 

sense of the word since both victims must have been aware of the possibility that they would 

lose their “invested” funds. In these cases, the action of the victims comes close to gambling. 

Negative results of gambling are not protected by criminal law. 

If a victim is willing to voluntarily risk his funds, the graded causal connection 

questions criminal liability of an offender. 

Of course, it is necessary to consider a victim when applying the given principle. The 

usual level of caution will be assessed differently with seniors and differently with large 

corporations which own significant economic and personnel substrate.  

                                                           
235 For instance, Resolution of Regional court Banská Bystrica, file No 4To/58/2015 as of 02 September 2015. 
236 Judgment of District court Malacky, file No 3T/49/2011 as of 09 February 2012. 
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Another issue is related to the applicability of the assessment of the usual level of 

caution in cases of criminal offences committed continuously237. The problem with 

application related to these situations is whether the usual level of caution should be assessed 

(through substantive corrective or through the examination of causal nexus) in each partial act 

or after the completion of all partial acts which constitute one continuing criminal offence. In 

practice, we talk about these cases: 

1. Gradually, an offender fraudulently allures monetary performance from various 

victims on the basis of an identical error. 

2. Gradually, an offender fraudulently allures monetary performance from various 

victims on the basis of various errors. 

3. Gradually, an offender fraudulently allures monetary performance from one victim 

on the basis of an identical error. 

4. Gradually, an offender fraudulently allures monetary performance from one victim 

on the basis of various errors. 

 

 We hold that if an offender unlawfully – fraudulently – allures various performances 

from one or more victims, it is necessary to examine and evaluate individually and separately 

fraudulent action of each partial act of the continuing criminal offence.  

 Once the fraudulent action of certain partial act is of lower intensity, its nature cannot 

be changed by partial acts completed later. Therefore, if each partial act is caused or consists 

of error of low gravity (quality), all errors of partial acts added together do not create an error 

of higher quality.  

 Simple arithmetic calculation does not apply when assessing partial acts (with the 

exception of calculation of damage). If a continuing criminal offence of fraud consisting of 

five various partial acts occurs and each partial act has a value of 1, the total value of errors 

will not equal 5 but the resulting value will be 1. 

 This rule can be applied to all fraudulent offences irrespective of whether a final 

(completed) offence is a crime. 

 If there is a partial act which might be a minor offence but the error is of such 

intensity that it cannot be considered legally punishable under Section 10 subsection 2 

Criminal Code, then the total amount of such errors will never constitute criminal 

liability for a criminal offence regardless of the amount of damage (consequence) and 

legal classification of such an action. 

 Once there is a misrepresentation of certain quality present in a partial act and on the 

basis of this representation a certain consequence occurs, another misrepresentation which 

occurred later in another partial act can never modify in any way fraudulent nature of the prior 

partial act completed. 

 Upon presenting given assumptions we hold that in no scenario presented (point 1 to 

4) is it possible to add up quality of errors and then evaluate them as a whole – as one “big” 

error. 

 Quite the contrary, each misrepresentation or taking advantage of another’s mistake 

must be assessed in an isolated way regarding the completed consequence. Therefore, should 

there be a continuing criminal offence related to fraud consisting of various partial acts 

which, individually, do not exceed the limits of a minor offence, it is possible to assess 

each of these partial acts through the provision of Section 10 subsection 2 Criminal 

Code. 

 Each individual partial act can be assessed also through causal connection between an 

action and a consequence – if causal nexus was or was not broken, irrespective of nature of 

                                                           
237 Section 122 subsection 10 Criminal Code. 
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partial act being a minor offence or a crime since, as was mentioned above, causal nexus is 

assessed with each criminal offence (including partial acts) regardless of its legal 

classification. 
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the beginning, the article deals with the importance of economic crime clearance rate, among 

other things, on the basis of the so-called market crime model concept. Subsequently, an 

empirical analysis is done describing the level and dynamics of economic crime clearance rate 

as whole but also in relation to its parts that are characterised by crime resulting in violating 

the interests of creditors. At the same time, factors are identified that would have impact on 

the dynamics of economic crime clearance rate. The paper concludes with an analysis of 
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to creditors. The analysis is done with the use of an approach based on economic concept of 

elasticity. 
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1 INTRODUCTION 

The aim of this paper is to describe and evaluate the effectiveness of the work of law 

enforcement authorities, especially the police, in clarifying economic crime, especially with 

regard to crimes in which the protected interests of creditors are harmed. It analyzes the 

development, dynamics and actual effectiveness of law enforcement authorities in clarifying 

this crime for the period 2000 - 2018. The analysis examines the overall level of economic 

crime clearance rate as well as the clearance rate of selected groups of crimes that are 

characterised by harming the protected interests of creditors. The effectiveness analysis is 

carried out with the use of and is based on the approaches characteristic of economic analysis 

of law. Descriptive statistical methods and approaches are also used. In terms of access to 

criminal law investigations, this is an external approach. 

 

2 CLEARANCE RATE OF CRIME AND ITS SIGNIFICANCE 

 The clearance rate of crime is a key evaluation criterion used by the Police Force of 

the Slovak Republic (hereinafter only as “PF”), especially with regard to results in relation to 

and fight against crime. Nevertheless, a more in-depth study of the issue of crime clearance 

rate (hereinafter only as "clearance") is somehow outside of interest of criminal law fields, 

especially criminology. Some criminology textbooks do not address the issue of general 

definition of clearance238 and its meaning, and in most textbooks239, the question of clearance 

                                                           
238 e.g. DIANIŠKA, G. et al.: Criminology 3rd updated and supplemented edition. Plzeň: Aleš Čeněk publishing, 

s.r.o., 2016, 405 p. 
239 see e.g. HOLCR, K., et al.: Criminology. 1st edition. Bratislava: IURA EDITION, spol. s.r.o., 2008, p. 66, 

KUCHTA, J., et al.: Basics of Criminology and Criminal Policy. 1st edition. Praha: C.H. Beck, 2005, p. 130, 

LUBELCOVÁ, G.: Crime as a Social Phenomenon. Introduction to sociologically oriented criminology. 1st 

edition. Bratislava: VEDA, publishing house of the Slovak Academy of Sciences, 2009, p. 138 - 139, 
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is mentioned only briefly. Mostly it is defined merely conceptually, its level and development 

over a period of time is described, but without a closer analysis of how it evolved in terms of 

the volume of crime and by which factors it is affected in general. Rather, the factors that 

affect clearance are generally discussed for individual groups of crimes. 

 According to criminology, clearance is defined as the number of offenses for which 

the perpetrators were detected, regardless of whether they were prosecuted. 240 The clearance 

rate241 is given as a percentage and, according to criminologists, the clearance rate for more 

serious crimes tends to be higher than for minor crimes.242 

Most of our criminologists, in general, consider the level of clearance to be an important 

criminogenic or anti-discrimination factor and, at the same time, an indicator of effectiveness 

for criminal justice institutions, especially law enforcement agencies, in particular the police. 

In their view, clearance has on one hand an impact on the willingness of citizens, especially 

victims, to report offenses as well as their willingness to cooperate in detecting and convicting 

their perpetrators. On the other hand, the clearance rate also has a deterrent effect on the 

perpetrators of crime, as it affects the perpetrator's perception, or a potential offender about 

their success in case of perpetrating a crime, in particular with regard to the probability of his 

being detected and detained.243 

 The last mentioned deterrent effect related to the clearance rate is one of the basic 

conclusions of the application of the economic approach to crime study within the Law & 

Economics movement, also referred to as economic analysis of law or economic to law. The 

economic approach (or analysis) of law244 is an external approach to the study of law, or 

individual fields of law resting in the application of economic theories, methods and 

procedures in examining legal issues, including crime. 

 From the point of view of criminology, the creation of the so-called "criminal law" can 

be considered as an important contribution of economic analysis of law, market model of 

crime. The basis of the market model of crime is linked to the work of Gary S. Becker Crime 

and Punishment: An Economic Approach245, which applied the economic theory of rational 

choice (from the perspective of offender's decision making)246 and the theory of externalities 

                                                           
240 According to statistical reporting within the Police Corps' statistics, a criminal offense, for example, where 

the prosecution has been stopped by the so-called criminal offense, is also considered an cleared crime, for 

example because of the limitation of criminal prosecution. Similarly, a criminal offense is considered a cleared 

offense, where a criminal complaint has been postponed e.g. also because of the limitation of criminal 

prosecution. 
241 In the text, clearance rate means the ratio of the number of crimes solved in a given year to the number of 

crimes registered in the same year, which will be reported as a percentage. For the number of registered crimes 

in a given year, we will also use the terms registered crime or registered number of crimes in the text. 
242 See e.g. HOLCR, K., et al., 2008, ref. 2, p. 66, Kuchta, J., et al., 2005, ref. 2, p. 130, 
243 See the works cited in ref. 2, 
244 Given the space of the contribution for closer study of the issue of economic access to law, we recommend 

e.g. BROULÍK, J., BARTOŠEK, J.: Economic Approach to Law. 1. Edition, Prague: C.H. Beck, 2015, 216 p., 

ŠÍMA, J.: Economics and Law. 1st edition, Prague: Oeconomica, 2004, 207 p., GABRIŠ, T. et al.: 

NEDOGMATIC LEGAL SCIENCE. FROM MARXISM TO BEHAVIORAL ECONOMY. Prague: Wolters 

Kluwer, 2017, 318 p., In the area of criminal law COOTER, R., ULEN. T.: Law and Economics, 6th edition. 

Berkeley Law Books. Book 2., Boston (USA): Addison-Wesley, 2016, in particular p. 454-532, KAPLOW, L., 

SHELLELL, S.: Economic Analysis of Law. Harvard Law School John M. Olin Center for Law, Economics and 

Business Discussion Paper Series. Paper 251, 1999, in particular p. 66-78, POSNER. A. R.: The Economic 

Theory of Criminal Law. In: Columbia Law Review, 1985, Vol. 85, no. 6, p. 1193-1231 
245 BECKER, G., S.:, Crime and Punishment: An Economic Approach. In: Journal of Political Economy, 1968, 

Vol. 76, No. 2, s. 169 - 217 
246 Additional economic theories (models) trying to explain crime are, for example, a model of present-oriented 

behaviour, resp. present-oriented or myopic model; and radical political economic models. See also JACOB, A .: 

Economic Theories of Crime and Delinquency. In: Journal of Human Behaviour in Social Environment, 2011, 

Vol. 21, no. 3, p. 270-283, 
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and the resulting social cost criminal law, especially crime. The basis of the market model is a 

standard economic model of decision-making based on a rational choice theory, according to 

which individuals choose between criminal activity and legal activity based on the expected 

benefit from these activities.247 Economists argue that the crime is the result of individuals' 

choices between using (exploiting) their precious resources of time and effort in legal and 

illegal activities. The key assumption is that when making these choices, individuals behave 

rationally and choose the best option, based on available information and sources. Therefore, 

as long as a rational element is present in the selection, individuals who decide to commit a 

crime will respond to changes in the probability of capture (detection) and severity of 

punishment. Compared to the vast majority of sociological theories, economists consider 

crime not to be the result of deviant behaviour but of rational behaviour.248 

 In the G. S. Becker model, as well as in the models derived there from, individuals 

decide whether to engage in committing crimes on the basis of income-cost analysis under 

uncertainty conditions. Within this framework, they assess whether the expected proceeds 

from the offense balance the expected costs.249 An individual commits a crime until the 

marginal income (proceeds) from the crime reaches the marginal cost of it.250 Up to this point, 

a rational individual is maximizing their return.251 From the point of view of economic 

analysis of the law, it is decisive and crucial that the motivation of current or potential 

offenders is influenced by two groups of incentives, negative and positive. Negative 

incentives are those that deter or otherwise prevent the potential or current offenders in 

relation to their entry or the continuation of illegal activity. This includes factors already 

established by G. S. Becker, thus the probability of conviction and the severity of the 

sentence, as well as the type of sentence. Positive incentives, on the other hand, are those that 

encourage participation in legal alternatives to crime, such as legal employment and income 

opportunities, reducing income gaps in society, re-education programs, crime control 

programs and the like. 

 The subject of economic analysis of the law was also the relationship between 

probability of detection and severity of punishment, in terms of which one has the greater 

deterrent effect in relation to offenders, or potential offenders. Based on an analysis of 

literature on economic analysis of law, S. N. Durlauf and D. S. Nagin concluded that a change 

in the probability of punishment (detection) has a greater deterrent effect than a change in the 

severity of the punishment (especially in terms of the length of the sentence). In addition, the 

authors consider it possible to reduce crime without increasing the current cost of crime 

control through the transfer of resources spent on imprisonment, which would be saved as a 

result of a reduction in the severity of penalties and these saved resources would be 

transferred to execution of police activity, conditional punishment and probation 

monitoring.252 

                                                           
247 FREEMAN, R., B.: The Economics of Crime. In: Handbook of Labour Economics (Eds. Ashenfelter, O., 

Card, D.), 1999, Vol. 3, chapter 52, p. 3538, 
248 EIDE, E.: Economics of Criminal Behaviour: Survey and Bibliography. In: Encyclopaedia of Law & 

Economics. Volume V. The Economics of Crime and Litigation (Eds. Bouckaert, B., De Geest, G.), Cheltemham: 

Edward Elgar, 2000, No. 8100. p. 352,  
249 DRACA, M., MACHIN, S. Crime and Economic Incentives. In: Annual Review of Economics, 2015, Vol. 7, 

p. 390 
250 marginal income from crime is income from committing another crime and similarly marginal cost is the cost 

of committing another crime. 
251 For this see e.g. COOTER, R., ULEN. T., 2016, ref. 7, p. 463 - 467,  
252 See more detail in DURLAUF, H. S., NAGIN, S., D.: The Deterrent Effect of Imprisonment. In: Cook, P., 

Ludwig, J., McCrary, J. (Eds.) Controlling Crime: Strategies and Tradeoffs. Chicago: University of Chicago 

Press, 2011, p. 43 – 94, 
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Thus, as is clear from the above, one of the key negative incentives for crime is the 

probability of conviction (detection), which affects the offender's decision to commit the 

crime. The conviction is conditional on the detection of the offender, in other words, the 

clearance of the offense by the law enforcement authorities. The clearance rate then affects 

the perpetrator, who, on the basis of its level, calculates the probability of detecting the 

commission of a crime on his part. The higher the probability, the less likely the offender's 

decision to commit the offense, or the greater the weight of this incentive the potential 

offender will give in his decision. Thus, crime clearance should also be an important 

determinant of the overall level of crime, when its higher level reduces the willingness of 

potential offenders to commit a crime and, on the other hand, motivates victims to trust the 

police more closely and cooperate in reporting and detecting crime and its offenders. Based 

on these considerations, we can conclude that clearance and its rate is an important 

criminogenic factor, or anti-criminogenic factor. As such, it acts in particular in relation 

to the level of crime, both overall and in terms of individual types of crime.253 Successful 

and effective police activity in detecting and clearing up crime should therefore lead to 

its reduction. In our opinion, these general conclusions can also be related to economic 

crime, where the effective clearance of economic crime also affects the very level of 

economic crime. 

 

2.1 CRIME CLEARANCE AND THE NUMBER OF CRIMES 

 As stated above, clearance and its rate is a significant criminogenic factor affecting the 

deterrence of offenders or potential offenders from committing, or perpetration of crimes. 

However, scholarly literature is deals only marginally in our country, if at all, with the 

question of the relationship between clearance and the number of crimes.254 

 It should also be noted that the very level of crime clearance is obviously an important 

factor affecting the crime rate, including economic crime, but it is not the only factor. If the 

level of clearance is low, then, in line with the assumptions of the economic crime model, 

potential victims are willing to invest more in their protection (e.g. through purchasing 

security systems, hiring security services, etc.), which in turn it increases the cost of 

committing offenses and reduces the benefits of committing them, which also has the effect of 

reducing the level of crime. This implies that low level of clearance does not necessarily lead 

to a long-term sharp increase in crime, provided that the potential victims have an elastic 

response to such a situation. 

 

3 ECONOMIC CRIMES AND CRIMES HARMING THE CREDITOR 

 The authors agree that economic crime is one of the most serious forms of crime and 

represents a serious societal problem, especially as the consequences of economic crime affect 

the weakening of society's confidence in the functioning of the market economy and, 

consequently, the political system to which it is tied. Thus, economic crime also threatens the 

                                                           
253 For more on the theory and patterns of the relationship between crime and the crime clearance rate and its 

development, see VOJTUŠ, F.: Clearance of Crime in Relation to Registered Crime and Evaluation of Police 

Effectiveness. In: Security Theory and Practice, 2019, no. 2, p. 27-30, 
254 foreign sources that can be mentioned e.g. WINOTO, P.: Simulation of the Market for Effects in Multiagent 

Systems: Is Zero Crime Rates Attainable?. In: Simão Sichman J., F. Bousquet, P. Davidsson (Eds.) Multi-Agent-

Based Simulation II. MABS 2002. Lecture Notes in Computer Science, vol. 2581. Berlin, Heidelberg: Springer-

Verlag, 2003, p. 181-193, FENDER, J.: A General Equilibrium Model of Crime and Punishment. In: Journal of 

Economic Behaviour & Organization, 1999, Vol. 39, p. 437-453, FELTES, T. Aussagewert der Polizeilichen 

Aufklärungsqoute. In: Kriminalistik, 2009, no. 1, p. 36 - 47, PROTIVINSKÝ, M. Towards Criminological 

Statistics (from German Experience). In: Kriminalistický zbornik, 2011, Year. 55, No. 4, p. 59-61, 

BANDYOPADHYAY, S., An Analysis of Crime and Crime Policy. London. CIVITAS: Institute for the Study 

of Civil Society, 2011, 11 p.   
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very essence of the rule of law.255 "Economic crime, as a dynamically developing 

phenomenon, attacks the basic rules of both the market economy and social life by creating 

unjustified property differences between people and is polarizing society." 256 Economic crime 

is characterized by more sophisticated ways of committing it, a high latency rate, causing 

disproportionately higher material damage compared to other types of crime while, according 

to criminologists, the perpetrators are often educated and socially superior persons. It is 

further characterized by anonymity and usually a personal separation between the perpetrator 

and the victim, which also causes the public to be less sensitive to these crimes. The persons 

committing this crime are often on the "edge" of the law, since in terms of criminal law the 

offenses affecting economic crime often refer to other non-criminal law regulation, which also 

makes it difficult to clarify. Another important feature is its flexibility and adaptation to new 

economic conditions and the use of loopholes in the legal system.257 

Within criminology, there is no consensus on what economic crime is or what falls under it. 

This is related both to the issue of the very definition of the subject of criminology, that is to 

say, to the criminality itself258, and to the fact that individual authors include different groups 

(types) of crimes under this term. In relation to our contribution, we will start from the 

definition of economic crime presented in the Criminology textbook by Dianiška, G. et al. 

2016, defining it as a "socio-pathological phenomenon, which includes such intentional 

unlawful acts of non-violent nature, both business and non-business nature, through which 

the perpetrators (often with a certain status) achieve unjustified financial or other benefits at 

the expense of injured  entity, (the state, legal entity, business company, in rare cases also a 

natural person). Such actions meet the characteristics of merits of particular crimes listed in 

particular in Titles No. IV., V., VI., VIII. of special part of the Act No. 300/2005 Coll. Of 

Criminal Code as amended by later regulations and on change and supplementation of 

certain acts."259 This definition corresponds largely with economic crime, as reported in the 

statistical outputs of the Information Systems Administration Department of the Police Force 

Presidium (PZ), which will be one of the basic data sources for empirical analysis. 

 An integral part of economic crime is also crime committed in connection with 

violations of obligations arising from observance of obligations and obligations, especially in 

the course of business activities. These are in particular obligations related to the fulfilment of 

the obligation of one of the parties to the relationship usually consisting in providing some 

property performance, or remuneration for services rendered or performance of the other party 

to the relationship. The result of such an infringement is usually damage caused by one of the 

parties to the relationship and the unlawful enrichment of the other party to the relationship or 

the unlawful enrichment of a third party, which is, however, the result of a breach of the 

obligation of one of the parties to the contract. In such cases, the injured  party is usually the 

creditor and the enriched party is usually the debtor or the third party who has enriched itself 

as a result of the debtor's unlawful conduct. Acceptance of such action by the company, or the 

state would lead to uncertainty in legal relations and consequently to a malfunctioning market 

economy, which is largely based on proper fulfilment of mutual obligations. Accordingly, 

                                                           
255 See KUCHTA, J., et al., 2005, ref. 2, p. 350  
256 ŠIMUNOVÁ, L.: Criminological view of economic crime. In: Journal for Legal Science and Practice, 2016, 

Year. XXIV, No. 1, p. 60 
257 For the characteristics of economic crime see, for example HOLCR, K., et al., 2008, ref. 2, p. 283 – 284, 

DIANIŠKA, G. et al., 2016, ref. 12, p. 202 – 203, KUCHTA, J. et al. 2005, ref. 2, p. 350 – 351. 
258 For more on the definition of crime, see for example LUBELCOVÁ, G., 2009, ref. 2, p. 11 – 20.  
259 DIANIŠKA, G. et al. 2016, ref. 13, p. 205. For other definitions and perceptions of economic crime 

(criminality) see, for example STRÉMY, T.: Definition of the term economic crime. In: Judicial Review, 2010, 

Year. 62, No. 3, p. 378 – 385; HOLCR, K., et al. 2008, ref. 2, p. 283 – 290; SUHÁNYI, L., et al.: Research in 

The Field of Economic Crime in Slovakia. In: European Journal of Economics a Management [online], 2016, 

Vol. 3, No. 2, p. 58 – 71.  
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such conduct is penalized, in the most serious cases, even by criminal law regulations. 

However, it should be remembered that criminal law acts as a supportive but irreplaceable 

means of protecting economic relations. The scope of criminal sanctions is limited by the 

principle of the supportive role of criminal repression, which means that criminal repression is 

only applied as a last resort (ultima ratio) where other means (mainly of an economic nature) 

are insufficient or ineffective. Non-criminal instruments must play a decisive role in this area, 

especially good quality (non-criminal) business and competition law. Such arrangements 

should include both the relevant substantive regulation (through the institutes of commercial, 

civil, administrative or financial law) as well as procedural arrangements which will enable 

the infringed rights to be enforced as quickly as possible.260 

 From the point of view of economic activity, where there are illegal and criminally 

sanctioned actions resulting in damage to property rights of creditors, to say that such crime 

often (similarly to economic crime in general) has a more sophisticated way of committing, 

high latency, often causes damage to creditors, which prevents them from continuing their 

business and the perpetrators are mostly business entities (whether legal or natural persons). It 

is also characterized by the fact that such actions are on the margin between the legal and 

illegal way of conducting business, when committed there is no personal contact between the 

perpetrator and the injured person and the injured persons often do not inform the law 

enforcement authorities or they report them late, which may cause problems in clarifying such 

crime. 

 In the following parts of the paper, we will analyze, in addition to the overall 

economic crime, also selected groups of crimes, where the creditors are harmed, or in the 

framework of empirical analysis and analysis of the development, dynamics and effectiveness 

of economic crime clarification, the creditors are largely the victims of such criminal actions. 

The first group will be the offenses of breach of duty in the administration of foreign property 

pursuant to § 237 and § 238 of the Criminal Code. The second group comprises the offense of 

harming the creditor pursuant to Section 239 of the Criminal Code, the offense of favouring 

the creditor pursuant to Section 240 of the Criminal Code, the criminal offense of scheming in 

bankruptcy and settlement proceedings under Section 241 of the Criminal Code, the offense 

of obstructing bankruptcy and settlement proceedings under Section 242 and Section 243 of 

the Criminal Code, the criminal offense of unfair liquidation pursuant to Section 251b of the 

Criminal Code. For the purposes of the analysis, crimes from the second group will be 

merged under the name of harming the creditor and others, as this is how they are reported in 

the crime statistics published by PF. These are related crimes, the primary objective of which 

is to prevent actions that lead to the injury to creditors, whether directly or indirectly through 

disqualifying them from claiming their rights by non-criminal means. In this paper we will 

not discuss in more detail the facts of criminal offenses, as it refers to abundant scientific 

literature available.261 

 

4 EMPIRICAL ANALYSIS OF ECONOMIC CRIME CLEARANCE AND 

CRIMES HARMING THE CREDITOR 

                                                           
260 For this see KUCHTA, J. et al. 2005, ref. 2., p. 350. On the principle of ultima ratio in relation to economic 

crime, see, for example. ŠANTA, J., ŽILINKA, M .: Economic Crime and Ultima Ratio. In: Judicial Review, 

2017, Year. 59, No. 12, p. 1646 – 1654.  
261 See for example BURDA, E. et al.: Criminal Code. Special part. Comment. II. part. Prague: C. H. Beck, 

2011. 1608 p., ČENTÉŠ, J. et al.: Criminal Code. Large commentary. 3. Updated edition Žilina . 

EUROKÓDEX, s.r.o., 2016, 959 p. or KORDÍK, M., KUPKOVÁ, K.: Bankruptcy offenses and their proving to 

a jurisdic person In: Burda, E., Mihálik, S. (Edi.) Legal protection of creditors Proceedings of international 

scientific conference organized by the Faculty of Law of Comenius University in Bratislava 08.12.2017, 

Bratislava: Wolters Kluwer, 2018, p. 133 – 147. 
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The basic source of data for our analysis is statistical data of the Ministry of Interior of the 

Slovak Republic published on https://www.minv.sk/?statistics-crime-in-the-slovak-republic-

csv. Regarding the data on the population of the Slovak Republic, we use the data of the 

Statistical Office of the Slovak Republic, available at https://slovak.statistics.sk. The period 

2000 - 2018 was chosen for the analysis in order to capture possible changes resulting from 

the adoption of new Criminal Code (Act No. 300/2005 Coll.) And especially the Code of 

Criminal Procedure (Act No. 301/2005 Coll.). ). Also because the legislation on criminal 

proceedings, especially in terms of pre-trial proceedings, was comparable in that period262, 

either under the previous Criminal Procedure Code (Act No. 141/1961 Coll.) or the current 

Criminal Procedure Code. The data on registered criminality and clearance, both in terms of 

total crime, economic crime and individual groups of crimes in which the creditor is harmed, 

were recalculated to 100,000 criminally liable persons263 and are shown in Table No. 1264 

(Annex 1), which also includes statistical measures of variability (minimum and maximum 

value, coefficient of variation). Table No. 2, includes the calculated percentage rate of 

clearance of both registered crime and economic crime and selected crimes causing harm to 

creditors for the reference period. The results shown in Table 2 are are graphically depicted in 

chart No. 1. 

 In terms of clearance rate of economic criminality, it reached a minimum of 41.6% 

in 2013 and a maximum of 76.17% in 2001. There is an apparent trend in chart No. 1 of a 

marked decline in the clearance rate of economic crime between 2001 and 2013 (a decrease of 

more than 30%) and consequently the clearance rate is maintained between 43 - 50%. The 

largest decrease in clearance rate of economic crime occurred in 2002, when the clearance 

rate of economic crime decreased from 76.17% to 57.06%. Until 2008, the clearance rate of 

economic crime remained above the level of clearance rate of registered crime. Since 2013, 

there has been a trend of a slight increase in the clearance rate of economic crime and 

approaching the clearance rate that of total registered crime. 

 By comparison, the clearance rate of registered criminality ranged from 39.34% in 

2004 to 60.6% in 2018 in the period 2000-2018. In terms of the evolution of clearance rate of 

registered crime, it can be stated that it had a slightly upward trend until 2002 , followed by a 

significant decline until 2004, between 2005 and 2008 oscillated between 41 to 44% and since 

2009 the clearance rate trend has been increasing. 

  

 

 

year registered 

crime 

economic  

crime 

violation of 

obligations in 

managing 

foreign assets 

harming  

creditors and 

others 

2000 53.04 74.36 90.74 79.81 

2001 54.61 76.17 81.36 83.02 

2002 51.43 57.06 37.63 33.33 

2003 46.19 53.20 25.00 32.96 

                                                           
262 The year 2000 represents the year in which significant modification of the pre-trial procedure was fully 

applied in connection with the introduction of the so-called prosecution in the matter by Act No. 272/1999 Coll. 
263 When calculating 100,000 criminally liable persons, by 2005 we counted the number of persons aged 15 

years and over and since 2006 at the age of 14 years and over. As the threshold of criminal liability has 

decreased, this change does not affect in particular the comparison of clearance after 2005, since the acts 

committed before 2005 by 14 and less-year-olds were reported as cleared crimes, although prosecution was 

inadmissible. Moreover, the number of such cases is, in our opinion, marginal without any significant impact on 

overall values. 
264 All tables and graphs used in the work are the author's own work. 
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2004 39.34 56.29 23.33 29.33 

2005 43.72 54.55 14.93 24.16 

2006 41.23 50.17 12.07 14.98 

2007 41.49 46.03 08.82 15.42 

2008 43.62 44.31 17.19 20.52 

2009 47.14 44.77 21.88 15.33 

2010 49.05 43.73 21.67 22.40 

2011 50.80 44.84 15.19 16.52 

2012 53.00 43.59 17.39 17.00 

2013 54.33 41.60 28.30 20.97 

2014 55.84 46.19 20.00 20.94 

2015 57.06 47.09 25.25 19.01 

2016 56.74 46.96 19.48 17.10 

2017 58.67 49.16 22.78 15.38 

2018 60.60 50.20 15.58 22.09 

min. 39.34 41.60 08.82 14.98 

max 60.60 76.17 90.74 83.02 

 

Table No. 2: Clearance rates (in%) of registered crime, economic crime and selected crimes 

harming creditors and others during 2000 - 2018. 

 

In terms of the relationship between the level of economic crime per 100,000 criminally liable 

population and the number of cleared-up economic crime crimes per 100,000 criminally liable 

population, there is a clear trend of a gradual decrease in the clearance rate, or the level of 

clearance rate of economic crime, with increasing levels of economic crime. The above 

conclusion is also evident from Chart No. 2, and even more clearly from Chart No. 3. From 

this point of view, we can say that law enforcement authorities are unable to keep pace in 

clearing crime with the increase in economic crime occurrence. In other words, the clearance 

rate is decreasing with increasing number of economic crimes. We suppose that this 

conclusion can be mainly caused by the numbers of personnel available to law enforcement 

authorities and their capacity in the investigation, or summary investigation of economic 

crime. In order to confirm or refute this conclusion, further research will be likely needed to 

analyze the relationship between the clearance rate of economic crime and the number of 

investigators, prosecutors and prosecutors available.  
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Graf č. 1: Vývoj miery objasnenosti registrovanej kriminality, ekonomickej kriminality a vybraných trestných 

činov poškodzujúcich veriteľov za roky 2000 - 2018   

 
Graf č. 2: Vzťah medzi úrovňou ekonomickej kriminality na 100.000 trestne zodpovedných obyvateľov a jej 

objasnenosťou v rokoch 2000 – 2018.  
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Chart No. 2: Relationship between economic crime rate per 100,000 criminally liable inhabitants and its 

clearance during 2000 - 2018. 

Chart No. 1: Development of clearance rate of registered crime, economic crime and selected crimes harming  

creditors and others during 2000 - 2018. 
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Graf č. 3: Vzťah medzi úrovňou ekonomickej kriminality na 100.000 trestne zodpovedných obyvateľov a mierou 

jej objasnenosti v rokoch 2000 - 2018.  
  

As far as the level of clearance rate of selected groups of crimes, which are characterized 

by harm caused to the creditor, its development was similar to the development of the 

clearance rate of economic crime. As in the case of offenses in the management of foreign 

assets, as well as for the group of crimes of harming the creditor and others, there was a sharp 

fall in the clearance rate in 2002, even more so than for all economic crime. There was a drop 

from the level of 81.36% (violation of obligations in managing foreign assets), or 83.02% 

(harm caused to creditor and others) in 2001 to 37.63%, or 33.33% in 2002. This was a drop 

by almost 50% for both groups of offenses. This is followed by a similar trend to that of 

overall economic crime, with a further but less pronounced decrease in clearance rate until 

2007. Since 2007, the clearance rate of both selected groups of crimes harming creditors has 

stabilized without any significant trend and the clearance rate in both cases is oscillating at 

about 20%. It is therefore the clearance rate that is significantly lower than that of overall 

economic crime. 

 Based on the findings presented, it is reasonable to believe that one of the factors 

leading to a decrease in the clearance rate of economic crime as such in the year 2002, but 

also in the case of selected groups of crimes harming creditors, could be the introduction of 

summary investigation, when most of the crimes that are characteristic of causing damage to 

the creditor summary investigation is conducted (at least in the essential merits of the crime) 

and are therefore dealt with and decided by police authorities (currently their authorized 

officers). This, coupled with the difficulty of proving economic crime, could have largely 

contributed to a significant decrease in its detection rate, which had previously been above the 

level of overall clearance rate. The second factor could also be the fact that a large number of 

investigators (especially that of economic crime) left in 2002-2004, which could also have a 

negative impact on the level of clearance. 
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Chart No. 3: Relationship between economic crime rate per 100,000 criminally liable inhabitants and its 

clearance rate during 2000 - 2018. 
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5 ON THE EFFECTIVENESS OF CLEARANCE OF ECONOMIC CRIME IN 

THE SR 

 In recent years, we have repeatedly witnessed the presentation of the increasing level 

of crime clearance by the Police Force, including the economic crime itself. This is presented 

as a result of effective police activity. However, is the increased clearance rate truly the result 

of more effective police work or other factors. The authors K. Holcr and P. Polák expressed 

doubts as to whether the increased crime clearance rate has informative value, as it is more 

likely to be caused by decreasing level of registered crime, i.e. approximating the total 

number of crimes detected to the number of crimes cleared.265 Similarly, G. Lubelcová stated 

that, when looking at the evolution of the clearance in absolute figures, it can be noted that 

this has been maintained at a stable level during the reporting period (1988 - 2007), indicating 

the police's capacity to detect crime and that changes in police work have not brought about 

the effect of increasing the social effectiveness of this institution in clearing crime. According 

to the author, the improvement of the conditions and performance of police work in the 

context of the growth of crime rate encounters a fundamental limit to the repressive strategies 

of social crime control.266 

 The above conclusions of these authors can be largely agreed with. In this part of the 

paper, we will therefore try and evaluate the effectiveness of the police in clearing this crime. 

We point in particular to the fact that, while the clearance rate (in relative terms) is increasing, 

the real effectiveness of police clearance as a law enforcement agency is obviously different 

and the approach to its evaluation must be different. 

 To assess whether police is actually more effective in clearing crime, i.e. whether the 

clearance of crime is actually a result of better police work, we will use a criterion based on 

the economic concept of elasticity that evaluates how one variable responds to changing 

another one, or to its percentage (relative) change. In the economics, for example, the 

response of demand to price changes is examined in such manner. Calculation of the 

clearance elasticity E(O) was performed on the basis of formula (1) and expresses how 

clearance responds to the relative change in registered crime. At the same time, it allows to 

assess the impact of change in which variable (clearance, registered crime) has a greater 

impact on the year-on-year change in the clearance rate. Unlike the economic perception of 

elasticity, the sign of the calculated coefficient is also important in our case. 

 The elasticity coefficient of clearance is calculated as follows267: 

 

 
where:  

E(Ot) –  is elasticity (elasticity coefficient) of clearance in the year t; 

Ot –  is the increase or decrease of the number of crimes cleared during the year t 

compared to year t-1, i.e. per year; 

Ct –  is the increase or decrease of the number of crimes detected by police during the 

year t compared to year t-1, i.e. per year; 

                                                           
265 See HOLCR, K., POLÁK, P.: Evolution of crime in SR 25 years after the split of ČSFR. In: Lubelcová, G. 

(Ed.) Parallels and divergences. Proceedings of international scientific conference, 2018, p. 42 
266 LUBELCOVÁ, G., 2009, ref. 2, s. 139,  
267 For more on the issue of economic elasticity, see e.g. PINDYCK, S. R., RUBINFELD, L. D.: 

MICROECONOMICS. 8th edition. (The Pearson series in economics). New Jersey (USA) : Pearson Education, 

Inc., 2013, p. 33 
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Ot-1 –  is the original number of crimes cleared during the year t-1, so previous 

clearance; 

Ct-1 –  is the original number of crimes detected by police during the year t-1, so 

previous registered crime; 

 

The police work can then be assessed as effective, and a real increase in the clearance  rate 

occurs if: 

− in the case of year-on-year growth in registered crime is E(O) ≥ 1; 

− in the case of a year-on-year decrease in registered crime is E(O) ≤ 0 and preferably E(O) 

≤ -1.268 

 The results of calculated coefficients of elasticity of clearance in relation to the total 

registered crime, economic crime and crimes identified as causing harm to creditor and others 

are shown in Tables No. 3, No. 4 and No. 5. This is an elasticity calculated on the basis of 

data per 100,000 criminally liable persons. At the same time, the year-on-year changes in 

registered crime, economic crime and the number of crimes of causing harm to creditor and 

others, as well as per 100,000 criminally liable persons, are also included for evaluation. The 

last figure in the tables is the corresponding percentage of clearance, which is usually 

presented as a characteristic of the results of the police work in clearing crime. The period 

from 2001 to 2018 is captured, as we did not include the 1999 data in the previous analysis, 

and therefore it was not possible to calculate the change in crime and elasticity as of 2000. We 

did not perform the analysis for the group of offenses in the management of foreign assets due 

to low frequency for the reference period. 

 It follows from the above data that when applying the criteria proposed by us, the 

resulting clearance, whether registered, economic or criminal activity related to causing harm 

to creditor, does not have such a clear course in terms of clearance elasticity coefficient as in 

the case of the clearance rate, which has shown a systematic increase since 2006. The 

calculated elasticity coefficients show that the results in relation to the level of registered 

clearance can only be considered effective in 2001, 2005, 2009, 2011, 2012 and 2013. In 

recent years, changes in the level of registered crime have been more significant than the 

change clearance rate. 

 In the case of economic crime, we can consider the police work to be effective in 

2001, 2004, 2009, 2011, 2014 and 2017 based on the criterion we have selected. In the case of 

the group of crimes causing harm to creditor, police activities were effective in terms of 

clearance and fight against crime in the years 2001, 2008, 2010, 2013 and 2018. From the 

comparison of the years when the police work was effective from our point of view, it can be 

seen that it was in all analyzed groups of crimes in roughly the same period and the number of 

effective years did not reach even half of the observed period. 

 

year 2001 2002 2003 2004 2005 2006 2007 2008 2009 

change in 94.2 309.5 84.7 416.2 - - - - -2.9 

                                                           
268 This is because in the case of a year-on-year decrease in registered crime, the year-on-year change in 

clearance  rate should remain at least zero and even better (in order for the police to increase the deterrent effect). 

For a coefficient of less than -1, this means that in relative terms the increase in clearance rate was higher than 

the drop in registered crime itself. If, however, the number of cleared crimes would drop in the year-on-year 

decrease in registered crime, the resulting coefficient would be positive and we cannot talk about effective work 

of the police, because it did not maintain the previous value of clearance. Even in this case, in relative terms, the 

resulting rate of detection may be higher than in the previous year, but this is due to a lower relative decrease in 

clearance rate compared to the relative decrease in registered crime. In this case, such a positive coefficient only 

tells us how the decrease in crime and the decrease in clearance have contributed to the change in the clearance 

rate. If the coefficient were greater than +1, it would even mean that the clearance rate was falling faster than the 

registered crime itself, so police work was less effective in this respect.  
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registered 

crime 

189.8 243.6 107.8 140.4 

clearance 

rate 
54.6 51.4 46.2 39.3 43.7 41.2 41.5 43.6 47.1 

E (O) 
1.670 0.541 

-

2.033 

-

0.047 

-

0.612 
1.585 0.860 0.176 61.110 

year 2010 2011 2012 2013 2014 2015 2016 2017 2018 

change in 

registered 

crime 

-

211.8 
-36.5 -57.2 -16.6 

-

183.2 

-

173.8 
-76 -73.3 -104.2 

clearance 

rate 
49.1 50.8 53.0 54.3 55.8 57.1 56.7 58.7 60.6 

E (O) 
0.609 

-

0.958 

-

0.470 

-

1.936 
0.734 0.802 1.112 0.338 0.583 

Table No. 3: Elasticity coefficients of registered crime clearance rate during 2001 - 2018. 

year 2001 2002 2003 2004 2005 2006 2007 2008 2009 

change in 

economic 

crime 

17.2 157.6 7.1 32.5 60.6 -11.1 -29.8 -21.5 53.7 

clearance rate 76.2 57.1 53.2 56.3 54.5 50.2 46.0 44.3 44.8 

E (O) 
1.240 0.478 

-

2.211 
1.656 0.782 4.006 2.072 1.636 1.082 

year 2010 2011 2012 2013 2014 2015 2016 2017 2018 

change in 

economic 

crime 

-59.6 32.1 -32.1 56.3 -38.4 -38.5 -16.5 -9.3 -20.4 

clearance rate 43.7 44.8 43.6 41.6 46.2 47.1 47.0 49.2 50.2 

E (O) 
1.141 1.312 1.312 0.651 

-

0.078 
0.829 1.056 

-

0.570 
0.699 

Table No. 4: Elasticity coefficients of economic crime clearance rate during 2001 - 2018. 

year 2001 2002 2003 2004 2005 2006 2007 2008 2009 

change in 

harming 

creditors and 

others 

0.04 5.14 2.43 -3.27 0.56 -1.90 -0.46 0.02 1.51 

clearance 

rate 
83.02 33.33 32.96 29.33 24.16 14.98 15.42 20.52 15.33 

E (O) 
3.293 0.119 0.954 1.226 

-

1.302 
2.074 0.689 74.422 

-

0.078 

year 2010 2011 2012 2013 2014 2015 2016 2017 2018 

change in 

harming 

creditors and 

others 

0.35 0.52 -0.85 -0.72 0.21 -0.75 -1.05 -1.08 0.62 

clearance 

rate 
22.40 16.52 17.00 20.97 20.94 19.01 47.10 15.38 22.09 

E (O) 
9.9258 

-

2.663 
0.779 

-

0.873 
0.952 1.638 1.396 1.287 3.589 
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Table No. 5: Elasticity coefficients of clearance of harming creditors and others during 2001 

- 2018. 

 

 Especially in the years 2014 - 2018 it can be seen that despite the increase in the 

clearance rate in both registered and economic crime, the elasticity of clearance indicates a 

diminished effectiveness of crime clearance, although in spite of significant year-on-year 

decreases in registered as well as economic crime, the clearance rate has not been maintained 

at the previous level and declined. The year 2017 is an exception in the case of economic 

crime. We can therefore conclude that in recent years the potential for greater crime reduction 

(including economic), which has occurred as a result of a lower burden on law enforcement 

bodies and the resulting greater time availability for detecting and convicting offenders. Other 

factors than the police work in clearing crime are likely to be more responsible for the drop in 

crime over a given period. In this period, we believe that the assessment of clearance on the 

basis of the percentage of clearance rate is fully unsuitable. From the calculated coefficients 

of clearance for registered and economic crime, it is clear that the increase in the clearance 

rate was largely influenced by the decrease in crime, which caused that, in spite of the 

decrease in clearance rate in absolute terms, the clearance rate percentage had grown in 

relative terms (except in 2016 in case of registered and economic crime  when the clearance 

rate decreased even more significantly than the registered crime itself). 

 A special situation is in the case of the group of crimes causing harm to creditor, 

where it is clear that this group of crimes decreased even more rapidly year-on-year in their 

clearance rate in 2015-2017. On the other hand, in 2018 upon an increase in their occurrence 

their clearance increased. The reason may be either due to the general ineffective work of the 

police in clearing this crime or to the fact that these offenses are relatively demanding in the 

evidencing, requiring expert investigations, leading to prolonged criminal proceedings and 

clearing offenses in subsequent periods only. 

 

6 CONCLUSION 

 Economic crime, and particularly the one causing harm to creditors, is a serious social 

phenomenon distorting and affecting the functioning of society, in particular its economic 

activity. In the paper, we tried to describe the evolution of the economic crime clearance and 

its part concerning actions causing harm to creditors, over the last 18 years. We found that 

there was a significant decrease in the clearance rate of economic crime as well as the groups 

of crimes we selected at the beginning of the period under review. We have linked the 

possible cause to the introduction of summary investigation and the transfer of a fairly large 

proportion of crimes included in economic crime from the jurisdiction of PF investigators to 

police authorities (authorized officers). At the same time, the departure of experienced PF 

investigators from police ranks in 2002 - 2004 was identified as another possible factor. At 

the same time, we have found that the clearance rate is decreasing as the number of economic 

crimes increases, which is probably due to the achievement of the maximum possible 

performance of law enforcement bodies at relatively steady numbers. 

 In terms of evaluating the effectiveness of police work in clearing economic crime and 

combating crime, we introduced a new approach of using the economic concept of elasticity. 

We realise, despite our criticism, that evaluating the effectiveness of police work in 

combating economic crime solely on the basis of the results of the clearance and evolution of 

economic crime itself is not entirely accurate and sufficient. Clearance is only one of several 

criminogenic factors that affect the level of economic crime. The aim of our paper was to 

point out the importance of economic crime clearance and empirically evaluate its state, 

dynamics and level, and at the same time its relation to the level of registered economic crime 

itself. We have also pointed out that the crime clearance rate does not seem to be an 
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appropriate indicator of the effectiveness of the fight against crime, especially in terms of the 

effectiveness or inefficiency of the police in the investigation of crime. 

 

 

Used literature 

1. BANDYOPADHYAY, S., An Analysis of Crime and Crime Policy. London: 

CIVITAS: Institute for the Study of Civil Society, 2011, 11 p. Available on-line at 

https://www.civitas.org.uk/content/files/crimepolicyMarch2011.pdf 

2. BECKER, S. G., Crime and Punishment: An Economic Approach. In: Journal of 

Political Economy, 1968, Vol. 76, No. 2., p. 169 – 217, ISSN 0022-3808. 

3. BROULÍK, J., BARTOŠEK, J. Economic approach to law. 1. edition. Prague: C. H. 

Beck, 2015. 216 s. ISBN 978-80-7400-573-2. 

4. BURDA, E. et al. Criminal Code. Special part. Commentary. Chapter II. 1. edition. 

Prague: C. H. Beck, 2011. 1608 p., ISBN: 978-80-7400-324-0 

5. ČENTÉŠ, J. et al. Criminal Code. Large Commentary. 3. Updated edition. Žilina . 

EUROKÓDEX, s.r.o., 2016, 959 p. ISBN: 978-80-8155-066-9  

6. COOTER, R., ULEN. T., Law and Economics, 6th edition. Berkeley Law Books. 

Book 2. Boston (USA): Addison-Wesley, 2016, ISBN 978-0-13-254065-0 mainly 

pages 454–532, available on-line https://scholarship.law.berkeley.edu/books/2/ 

7. DIANIŠKA, G. et al. Criminology 3. Updated and supplemented edition. Plzeň: Aleš 

Čeněk publishing, s.r.o., 2016. 405 s., ISBN 978-80-7380-620-0. 

8. DRACA, M., MACHIN, S. Crime and Economic Incentives. In: Annual Review of 

Economics, 2015, Vol. 7, p. 389 – 408, ISSN 1941-1383. 

9. DURLAUF, H. S., NAGIN, S., D. The Deterrent Effect of Imprisonment. In: Cook, P., 

Ludwig, J., McCrary, J. (Eds.) Controlling Crime: Strategies and Tradeoffs. Chicago: 

University of Chicago Press, 2011, s. 43–94, ISBN 978 0 22611 512 2 available online 

at https://www,nber.org/chapters/c12078 

10. EIDE, E. Economics of Criminal Behaviour: Survey and Bibliography. In: 

Encyclopaedia of Law & Economics. Volume V. The Economics of Crime and 

Litigation (Eds. Bouckaert, B., De Geest, G.), Cheltemham (UK): Edward Elgar 

Publishing Ltd, 2000, No. 8100. p. 345–389, ISBN 978 1 85898 565 7, available on-

line at https://reference.findlaw.com/lawandeconomics/8100-economics-of-criminal-

behavior-incl-compliance.pdf 

11. FENDER, J. A general equilibrium model of crime and punishment. In: Journal of 

Economic Behaviour & Organization, 1999, Vol. 39, s. 437 - 453. ISSN 0167-2681, 

available on-line at http://www.egov.ufsc.br/portal/sites/default/files/anexos/33030-

41470-1-PB.pdf. 

12. FELTES, T. Aussagewert der polizeilichen Aufklärungsqoute. In: Kriminalistik. ISSN 

0023-4699, No. 1, 2009, p. 36–47. 

13. FREEMAN, B. R., The Economics of Crime. In: Handbook of Labor Economics. 

(Eds. Ashenfelter, O., Card, D.), 1999, Vol. 3, chapter 52, p. 3529 - 3571, ISSN 1573-

4463, available on-line at 

http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.321.6833&rep=rep1&type=

pdf 

14. GÁBRIŠ, T. et al. NON-DOGMATIC LEGAL SCIENCE. FROM MARXISM TO 

BEHAVIORAL ECONOMY. Prague: Wolters Kluwer, 2017. 318 p. ISBN 978-80-

7552-951-0. 

15. HOLCR, K., et al. Criminology. 1. edition. Bratislava: IURA EDITION, spol. s.r.o., 

2008. 403 p. ISBN 978-80-8078-206-1. 



182 

16. HOLCR, K., POLÁK, P. Crime evolution in SR 25 after the split of ČSFR. In: 

Lubelcová, G. (Ed.) Parallels and divergences. Proceedings of international scientific 

conference, 2018, p. 27–48. ISBN 978-80-223-4634-4. 

17. JACOB, A., Economic Theories of Crime and Delinquency. In: Journal of Human 

Behaviour in the Social Environment, 2011, Vol. 21, No. 3, p. 270–283, ISSN: 1540-

3556, available on-line at 

https://is.muni.cz/el/1423/jaro2015/SPP209/um/Jacob_2011_Economic_Theories_of_

Crime_and_Delinquency.pdf 

18. KAPLOW, L., SHAVELL, S., Economic Analysis of Law. Harvard Law School John 

M. Olin Center for Law, Economics and Business Discussion Paper Series. Paper 251, 

1999, mainly p. 66-78 available on-line http://lsr.nellco.org/harvard_olin/251. 

19. KUCHTA, J., et al. Foundations of criminology and criminal policy. 1. edition. 

Prague: C. H. Beck, 2005, p. 130 (568 p.) ISBN 80-7179-813-4. 

20. KORDÍK, M., KUPKOVÁ, K. Bankruptcy offenses and their proving to a jurisdic 

person. In: Burda, E., Mihalik, S. (Edi.) Legal Protection of Lenders. Proceedings of 

an international scientific conference organized by the Faculty of Law of Comenius 

University in Bratislava 08.12.2017, Bratislava: Wolters Kluwer, 2018, p. 133 – 147, 

ISBN: 978-80-8168-907-9 

21. LUBELCOVÁ, G. Crime as a social phenomenon. Introduction to sociologically 

oriented criminology. 1st edition. Bratislava: VEDA, publishing house of the Slovak 

Academy of Sciences, 2009, p. 138–139, (212 p.). ISBN 978-80-224-1051-9. 

22. PINDYCK, S. R., RUBINFELD, L. D., MICROECONOMICS. 8th edition. (The 

Pearson series in economics). New Jersey (USA): Pearson Education, Inc., 2013. 743 

p. ISBN 978-0-13-285712-3. 

23. POSNER. A. R., An Economic Theory of the Criminal Law. In: Columbia Law 

Review, 1985, Vol. 85, No. 6, p. 1193-1231 ISSN 0010-1958,. 

24. PROTIVINSKÝ, M. On Criminalistic Statistics (from German Experience). In: 

Criminalistic Proceedings. 2011, year. 55, No. 4, p. 59–61. 

25. STRÉMY, T. Definition of the term economic crime. In: Judicial Review. 2010, Year. 

62, No. 3, p. 378 – 385, ISSN 1335-6464      

26. SUHÁNYI, L., et al. Research in The Field of Economic Crime in Slovakia. In: 

European Journal of Economics a Management [online]. 2016, Vol. 3, No. 2, p. 58 – 

71, ISSN 23056-7375 

27. ŠANTA, J., ŽILINKA, M., Economic crime and ultima ratio principle. In: Judicial 

Review. 2007, Year. 59, No. 12, p. 1646 – 1654 ISSN 1335-6464 

28. ŠÍMA, J. Economy and law. 1. edition, Praha: Oeconomica, 2004. 207 p. ISBN 80-

245-0749-8. 

29. ŠIMUNOVÁ, L. Criminological view of economic crime. In: Journal for Legal 

Science and Practice. 2016, Year. XXIV, No. 1, p. 59 – 69, ISSN 1210-9126 

30. VOJTUŠ, F.: Clearance of crime in relation to registered crime and evaluation of 

police effectiveness. In: Security Theory and Practice, 2019, No. 2, p. 21 – 58, ISSN 

1801-8211 

31. WINOTO, P. A Simulation of the Market for Offences in Multiagent Systems: Is Zero 

Crime Rates Attainable? In: Simão Sichman J., Bousquet, F.; Davidsson, P. (Eds.) 

Multi-Agent-Based Simulation II. MABS 2002. Lecture Notes in Computer Science, 

vol 2581. Berlin, Heidelberg: Springer – Verlag, 2003, p. 181–193. 

 

 



183 

Appendix No. 1 

year total 

crime 

cleare

d 

econom

ic 

crime 

cleare

d 

breach duty 

in admin. 

foreign 

property  

(sect. 237, 

238) 

cleare

d 

harming 

creditors 

and other 

(sect. 

239-243, 

251b) 

cleare

d 

Numbe

r of 

crimina

lly 

liable 

inhabita

nts SR 

2000 2034.

21 

1078.

92 

153.13 113.8

8 

1.24 1.12 2.38 1.90 436612

2 

2001 2128.

39 

1162.

36 

170.36 129.7

6 

1.35 1.10 2.42 2.01 437198

1 

2002 2437.

92 

1253.

77 

328.01 187.1

6 

2.11 0.79 7.56 2.52 440417

0 

2003 2522.

59 

1165.

23 

335.06 178.2

6 

1.89 0.47 9.99 3.29 443559

7 

2004 2938.

80 

1156.

20 

367.54 206.8

8 

1.34 0.31 6.72 1.97 446590

7 

2005 2748.

98 

1201.

90 

248.15 233.5

6 

1.49 0.22 7.27 1.76 449487

2 

2006 2505.

34 

1033.

04 

417.02 209.2

2 

1.26 0.15 5.37 0.81 459622

5 

2007 2397.

51 

994.8

0 

387.21 178.2

3 

1.47 0.13 4.91 0.76 462153

7 

2008 2257.

14 

984.5

7 

365.72 162.0

5 

1.38 0.24 4.93 1.01 464122

9 

2009 2254.

21 

1062.

65 

419.40 187.7

8 

1.38 0.30 6.45 0.99 465373

7 

2010 2042.

41 

1001.

89 

359.82 157.3

4 

1.29 0.28 6.80 1.52 466370

2 

2011 2005.

90 

1019.

05 

391.90 175.7

5 

1.71 0.26 7.32 1.21 462999

9 

2012 1948.

66 

1032.

72 

359.77 156.8

4 

1.49 0.26 6.47 1.10 463657

1 

2013 1932.

08 

1049.

73 

414.05 172.2

5 

1.14 0.32 5.75 1.21 464147

0 

2014 1748.

88 

976.6

3 

375.63 173.5

0 

1.83 0.37 5.96 1.25 464555

6 

2015 1575.

10 

898.7

6 

337.16 158.7

7 

2.13 0.54 5.21 0.99 464497

9 

2016 1499.

13 

850.5

7 

320.67 150.5

7 

1.66 0.32 4.15 0.71 464502

5 

2017 1425.

81 

836.5

2 

311.37 153.0

6 

1.70 0.39 3.08 0.47 464402

1 

2018 1321.

64 

800.8

6 

290.95 146.0

4 

1.66 0.26 3.70 0.82 464515

1 

Min 1321.

64 

800.8

6 

153.13 113.8

8 

1.14 0.13 2.38 0.47  

Max 2938. 1253. 428.15 233.5 2.13 1.02 9.99 3.29  
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80 77 6 

Vx(%

) 

20.84 11.83 21.21 16.11 18.05 67.74 33.46 49.83  

Table No. 1: Level and clearance of total crime, economic crime and selected crimes harming 

creditors calculated per 100,000 criminally liable inhabitants of SR. 
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THE VERY CONCLUSION 

 

 

Within the framework of the grant task of the project VEGA “Legal Protection of 

Economic and Legal Relations with an Emphasis on Protection of Creditors under Criminal 

Law” (No. 1/0907/16), we have been conducting a four years´ examination of the legal 

regulation of the offense of Harm Done to a Creditor under Section 239 of the Criminal Code, 

the offense of Preferential Treatment of a Creditor under Section 240 of the Criminal Code, 

the offense of Breach of Trust by Maladministration of Estates of Another under Sections 237 

and 238 of the Criminal Code, the offense of Distortion of Data in Financial and Commercial 

Records under Sections 259 and 260 of the Criminal Code, the offense of Insider Trading 

under Section 265 of the Criminal Code and the crime of Market Manipulation under Section 

265a of the Criminal Code, their comparison with foreign legislation and their 

phenomenology. In general, we can state that the Slovak legislation is sufficient to protect a 

creditor by means of criminal law and it corresponds with the democratic rule standards. 

However, there is a greater problem with actual application of the criminal law in case of 

criminal offenses, since their application is, in practice, negligible compared to poor 

enforceability of claims and poor protection of creditors in general. Therefore, we consider it 

important that the law enforcement authorities and courts deal much more with acts that are 

potentially capable to fulfil the subject matters of the offenses in question and to apply the 

principle of subsidiarity of criminal repression only in cases where it is appropriate and fair 

and not in cases where it is better to reduce their workload. 

 

Conclusion on crimes of Harm Done to a Creditor under Section 239 of the Criminal 

Code and of the crime of Preferential Treatment of a Creditor under Section 240 of the 

Criminal Code 

 In the research we conducted a detailed legal analysis of the facts of the crimes of 

harm done to a creditor pursuant to Section 239 of the Criminal Code and preferential 

treatment of a creditor pursuant to Section 240 of the Criminal Code and compared this with 

the legislation in four states: the Federal Republic of Germany, the Russian Federation, the 

Republic of Poland and the Czech Republic. 

We came up with only one proposal de lege ferenda to add to the wording of § 240 of 

the Criminal Code to the second paragraph the basic facts as follows: “As in paragraph 1, the 

person who commits the offense referred to in paragraph 1 shall be punished as a person 

authorized to with the debtor's property or part thereof. " 

We have no more proposals de lege ferenda not because we do not want to formulate 

them, on the contrary, we assumed that we will discover more legislative shortcomings of the 

Slovak legislation. However, the comparison with the legislation of the four states also shows 

that the Slovak legislation on the protection of the creditor against the debtor's unfair conduct 

is of a high standard, fulfills all international standards and is therefore fully capable of 

fulfilling the protective function of criminal law in relation to the protection of creditor-debtor 

relations. 

On the other hand, an analysis of the phenomenology of the offenses in question shows that 

the real problem of criminal law in protecting creditors against the unfair practices of debtors 

lies in the realization of the law. Based on criminological research, the first major problem of 

the protection of creditors by means of criminal law is the low detection rate of these crimes, 

up to a maximum of 20% of cases, which, in fact, always knows who the debtor clearly 

indicates insufficient work by law enforcement authorities. proceedings and courts. The 

second problem is very low penalties, only in a minimum number of cases an unconditional 

imprisonment is imposed, a conditional imprisonment or a financial penalty prevails. The 
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perpetrators of these crimes thus have no reason to act effectively, because in practice they are 

only symbolic punishments for deceiving their lender. We therefore appeal to the law 

enforcement authorities and the courts to review this practice so far, and not to abuse the 

subsidiarity of criminal repression for not tackling crime, which the legislature clearly defined 

as criminal. 

 

Conclusion on crime of Distortion of Data in Financial and Commercial Records under 

Sections 259 and 260 of the Criminal Code 

To conclude the comparing presented, a synthesis should be carried out to summarize 

the details and differences in the Slovak and the Czech regulation. Firstly, it must be 

mentioned that even though both criminal offences in the particular substantive criminal law 

codes are placed in the chapters with identical titles (economic criminal offences), they are 

not quite identical. This can be seen within the criminal offences protection object where 

under the Czech law truthfulness of the data entered into the stipulated public registers is of 

much more interest. 

 When comparing the legal regulations as analysed, we can observe that Criminal Code 

CR, contrary to the Slovak Criminal Code, does not contain negligent form of the given 

criminal offence (see Sec. 260 Criminal Code). Further comparing will allow us to deduce 

that the criminal offence of distortion of data on status of management and assets under 254 

par. 1 and par 2. subsubpar. 3 Criminal Code is a criminal offence of threat ((while under 

par.2 and par. 2 subsubpar. 2 it is a criminal offence of disorder). Under the Slovak law the 

criminal offence of data distortion in financial and commercial registers is generally deemed 

to be a criminal offence of disorder while threat itself is not sufficient in itself for criminal 

liability be established. 

 Another question to be discussed within the comparison of the regulations is the 

wording of Sec. 254 par. 1 Criminal Code CR “… endangers timely and regular assessment 

of tax…” It is immediately obvious that the Slovak regulation does not contain such or similar 

wording within the paragraph analysed. Although it may initially raise worries due to the lack 

of preciseness of the Slovak legislator, it will not quite be so. Firstly, it must be said that it is a 

part of the criminal offence of threat in the Czech regulation while under the Slovak law it is a 

criminal offence of disorder, as we already mentioned hereinbefore. As for tax criminal 

offences under Slovak law, these are stipulated under Chapter Five, Title 3 Criminal Code and 

therefore we hold that the facts themselves are sufficient for the purpose of protection. Thus it 

is not necessary or desirable for the Slovak regulation to be amended within Sec. 259 

Criminal Code by using a similar provision as it is so within Criminal Code CR. 

 Finally, let us go back to the object of protection where within Sec. 259 par. 1 

Criminal Code subpar. a) and b) a secondary object is appearing, too, the protection of 

creditor (through another condition of criminal liability linked to subjective aspect of fact – 

via motive – as indicated by the wording “… with the intention to obtain undue advantages 

for himself or for another…”. Compared to Sec. 254 par. 1 Criminal Code it is rather a 

narrow defining of another person´s property protection regarding the fact that in the entire 

provision of the Czech regulation the property rights of others (besides others) are protected 

even prior to any threat. It might be worth considering that the hereinbefore mentioned motive 

should not be part of all subparagraphs of the par. 1 of the Slovak regulation, or, it could be 

replaced by threat to property rights of another in the same way as in the Czech regulation. It 

would be questionable which option would be more efficient in practice, which, while 

accenting the ultima ratio principle, would not be barring criminal prosecution. In every case, 

the given provision is linked to a number of further correlations that should be taken into 

account when amending, however, it can be observed that the Czech regulation can be found 

inspiring by Slovak legislator.  
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Conclusion on crime of Breach of Trust by Maladministration of Estates of Another 

under Sections 237 and 238 of the Criminal Code 

Finally, it remains to be noted that issues related to the protection of persons’ property 

in their administration are still relevant, scientifically uncleared questions, not only from the 

point of view of criminal law. Moreover, it is an interdisciplinary question which can be 

analysed from perspectives of several areas of law, a certain outline has been presented within 

the introduced document by interpreting the term “to act with due diligence”. 

We believe that, at a general level, the question of protecting persons during the 

administration of their property with legislation – offence of breach of trust by 

maladministration of estates of another – is highly sufficient. Problems arise in partial 

interpretative questions that need to be resolved by the activities of the Supreme Court of the 

Slovak Republic. On the other hand, we have pointed out several options as to how it would 

be possible to amend provisions of the Criminal Code. However, their importance does not 

reside in the question of interpretation, rather in the question of application with emphasis on 

strict acceptance of the principle ultima ratio. 

The offence of breach of trust by maladministration of estates of another was presented from 

the point of view of several European states (the Czech Republic, Hungary, Poland, the 

Russian Federation, Austria, Germany and Switzerland). It is an offence that is connected to 

bankruptcy offences and offences against property. Legislations of the said criminal offence 

in Austria, Germany and Switzerland do not allow a negligent form of causation contrary to 

Slovak legislation regulated under Section 238 CrC. Legislations of the three mentioned states 

do not specify the amount of the damage with the exception of Austria, but only in relation to 

the body of the criminal offence. 

 Regarding statistical indicators of the offence of breach of trust by maladministration 

of estates of another, it is suitable to state that the crime rate differs significantly in the form 

of intentional fault (pursuant to Section 237 CrC) and in the form of negligent fault (pursuant 

to Section 238 CrC). We dare say that the aforementioned is in connection with the negligent 

form dependant on the legislator’s interest, with the ultima ratio principle, in preventing such 

conduct that could give rise to criminal liability in accordance. The legislator rightly foresees 

the possibility of maladministration of estates of another in the negligent form. It is however 

compensated by a minimum amount of damage (large-scale damage) that has to be caused by 

that conduct. The intentional fault form represents a relatively standard offence with an 

annual offence rate of approximately 100 (in the 2014-2019 monitored reference period), with 

a clear-up rate somewhere over 20 %, which is quite low. Although we praise the interest to 

clarify additional criminal conduct which is visible in the Statistics of Criminality, in terms of 

clarification no visible progress can be seen that would show that the numbers for the type of 

offence are increasing (the clear-up rate remains therefore approximately at the same level). 

The number of committed offences also depends on the fact that, although the legislator 

minimises legal loopholes, that could facilitate criminal activity, the methods of committing 

offences are still evolving, which is not only a problem with the offence in question. 

 

Conclusion on crimes of Insider Trading under Section 265 of the Criminal Code and of 

the crime of Market Manipulation under Section 265a of the Criminal Code 

In the Slovak Republic, it is not possible to speak about high incidence of criminal 

offences related to Insider Dealing and Market Manipulation. In the reference period of 10 

years, 11 concrete natural persons were charged with Insider Dealing under § 265 as follows: 

 

 
Qualification 
in basic merit 

Damage 

(in 

thousands 

Number of 

cases 

(detected) 

Charges 
filed 

Indictments Convictions 
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€) 

2009 §265 ods.1 Not 

recorded 

12 4  4  0 

2010 §265 ods.1 2 043 4 1  1  0 

2011 §265 ods.1 132 3 1 1 0 

2012 §265 ods.1 590 6 0 0 0 

2013 §265 ods.1 62 2 0 0 0 

2014 Not recorded 0 0 1 1 1 

2015 §265 ods.1 4 333 6 1 1 0 

2016 §265 ods.1 5 4 2  1  1 

2017 §265 ods.1 625 3 1  1 1  

2018 §265 ods.1 0 2 0 0 0 

 

The amount of damage ranks from EUR 5000 in 2016 to EUR 4333 thousand in 2015. 

On the statistics, it can consequently be derived that all the cases fall exclusively under 

the scope § 265 (1), CC, “Insider Dealing” and no case of “Self-Trading” under § 265 (2) was 

detected in the reference period. Equally, in this period no criminal prosecution for Market 

Manipulation under § 265a was instigated. In general, we can state that the above-mentioned 

offences are generally concluded in an indication that the Slovak legislation seems to be 

sufficient to protect a creditor by means of criminal law and it meets the democratic rule 

standards. The statistical indicators clearly show that it is a crime committed to the minimum 

level. 
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